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RULES  OF  PRACTICE 


IN   CASES   BEFORE   THE 


United  States  District  Land  Offices, 


THE 


GENERAL  LAND  OFFICE, 


AND  THE 


DEPARTMENT  OF  THE  INTERIOR. 

APPROVED  AUGUST  13,  1885,  TO  TAKE  EFFECT  SEPTEMBER  i,  1885. 


I. 

PROCEEDINGS  BEFORE  REGISTERS  AKD 

RECEIVERS. 

1. — InitiaHon  of  contests. 

Rule  1. — Contest  may  be  initiated  by  an  adverse  party  or  other 
person  against  a  party  to  any  entry,  tiling,  or  other  claim  under 
laws  of  Congress  relating  to  the  public  lands,  for  any  sufficient 
cause  aifecting  the  legality  or  validity  of  the  claim. 

[Sec  Nos.  879, 882, 1092.1  - 

Rule  2. — In  every  case  of  application  for  a  hearing  an  affidavit 
must  be  filed  by  the  contestant  with  the  register  and  receiver,  fully 
setting  forth  the  facts  which  constitute  the  grounds  of»  contest. 

[Sec  Nos.  313,  321,  328,  342,  1 128,  1888.] 

Rule  3. — Where  an  entry  has  been  allowed  and  remains  of 
record  the  affidavit  of  the  contestant  must  be  accompanied  by  the 
affidavits  of  one  or  more  witnesses  in  support  of  the  allegations 
made. 

[See  Nos.  313,  321,  328,  342,  887,  1128.  1857,  1888.] 
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2. — Hedrinifs  in  contested  cases. 

Rule  4. — Begistei;^  and  receivers  may  order  hearings  in  all  cases 
wherein  entry  has  not  been  perfected  and  no  certificate  has  been 
issued  as  a  basis  for  patent. 

[See  Nos.  856,  879,  883.] 

Rule  6. — In  case  of  an  entry  or  location  on  which  final  certifi- 
cate has  been  issued  the  hearing  will  be  ordered  only  by  direction 
of  the  Commissioner  of  the  General  Land  Office. 

[See  Nas.  887,  107 1.] 

Rule  6. — Applications  for  hearings  under  Rule  5  must  be  trans- 
mitted by  the  register  and  receiver,  with  special  report  and  recom- 
mendation, to  the  Commissioner  for  his  determination  and  in- 
structions. 

[See  Nos.  313.  580.  887.] 

3. — Notice  of  contest. 

Rule  7. — At  least  thirty  days'  notice  shall  be  given  of  all  hear- 
ings before  the  register  and  receiver  unless  by  written  consent  an 
earlier  day  shall  be  agreed  upon. 

[See  Nos.  540,  739,  869,  887.] 

Rule  8. — The  notice  of  contest  and  hearing  must  conform  to  the 
following  requirements : 

1.  It  must  be  written  or  printed. 

2.  It  must  be  signed  by  the  register  and  receiver,  or  by  one  of 
them. 

8.  It  must  state  the  time  and  place  of  hearing. 

4.  It  must  describe  the  land  involved. 

5.  It  must  state  the  register  and  receiver's  number  of  the  entry 
and  the  land  office  where,  and  the  date  when,  made,  and  the  name 
of  the  party  making  the  same. 

6.  It  must  give  the  name  of  the  contestant,  and  briefly  state  the 
grounds  add  purpose  of  the  contest. 

7.  It  may  contain  any  other  information  pertinent  to  the  contest. 

[Sec  Nos.  S57,  869,  1061.] 

4. — Service  of  notice. 

Rule  9. — Personal  service  shall  be  made  in  all  cases  when  possi- 
ble  if  the  party  to  be  served  is  resident  in  the  State  or  Territory 
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in  which  the  land  is  situated^  and  shall  consist  in  the  delivery  of  a 
copy  of  the  notice  to  each  person  to  be  served. 

[Sec  Nos.  368,  523,  539.  854,  869,  1061,  191 5,  1987.] 

Rule  10, — Personal  service  may  be  executed  by  any  officer  or 
person. 

[See  No.  869.] 

Rule  11. — Notice  may  be  given  by  publication  alone  only  when 
it  is  shown  by  affidavit  of  the  contestant^  and  by  such  other  evi- 
dence as  the  register  and  receiver  may  require,  that  due  diligence 
has  been  used  and  that  personal  service  cannot  be  made.  The 
party  will  be  required  to  state  what  effort  has  been  made  to  get 
personal  service. 

.  [Sec  Nos.  187.  291,  368,  539,  854,  869,  963,  1888,  191 5, 1929,  1987.] 

Rule  12. — When  it  is  found  that  the  prescribed  service  cannot 
be  had,  either  personal  or  by  publication,  in  time  for  the  hearing 
provided  for  in  the  notice,  the  notice  may  be  returned  prior  to  the 
time  fixed  for  the  hearing,  and  a  new  notice  issued  fixing  another 
time  of  hearing,  for  the  proper  service  thereof,  an  affidavit  being 
filed  by  the  contestant  showing  due  diligence  and  inability  to 
serve  the  notice  in  time. 

[See  Nos.  869,  963.] 

f 

6. — NoHce  bj/ ptU>lication 

Rule  J 8. — ^Notice  by  publication  shall  be  made  by  advertising 
the  notice  at  least  once  a  week  for  four  successive  weeks  in  some 
newspaper  published  in  the  county  wherein  the  land  in  contest 
lies  ;  and  if  no  newspaper  be  published  in  such  county,  then  in  the 
newspaper  published  in  the  county  nearest  to  such  land.  The  first 
insertion  shall  be  at  least  thirty  days  prior  to  the  day  fixed  for  the 
hearing. 

[See  act  ot  June  3,  1878,  20  U.  S.  Stais,  p.  91,  and  Nos.  963,  190S,  1912.] 

Rule  14. — Where  notice  is  given  by  publication,  a  copy  of  the 
notice  shall  be  mailed  by  registered  letter  to  the  last  known  address 
of  each  person  to  be  notified  thirty  days  before  date  of  hearing, 
and  a  like  copy  shall  be  posted  in  the  register's  office  during  the 
period  of  publication,  and  also  in  a  conspicuous  place  on  the  land,  for 
at  least  two  weeks  prior  to  the  day  set  for  the  hearing. 

[Sec  Nos.  121,  854,869,  963,  1888,  1912,  1915,2003.3 
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6. —  Proof  of  service  of  notice. 

Rule  15. — Proof  of  personal  service  shall  be  the  written  acknowl- 
edgement of  the  person  served  or  the  affidavit  of  the  person  who 
served  the  notice  attached  thereto,  stating  the  time,  place,  and 
manner  of  service. 

[See  Nos.  739,  853,  963.J 

Rule  16, — When  service  is  by  publication,  the  pix>of  of  service 
shall  be  a  copy  of  the  advertisement,  with  the  affidavit  of  the  pub- 
lisher or  foreman  attached  thereto,  showing  that  the  same  was  suc- 
cessively inserted  the  requisite  number  of  times,  and  the  date 
thereof. 

[See.  Nos.  739,  869.] 

7. — Notice  of  interlocutory  proceedings. 

Rule  17. — Notice  of  interlocutory  motions,  proceedings,  orders, 
and  decisions  shall  be  in  writing,  and  may  be  served  personally  or 
by  registered  letter  through  the  mail  to  the  last  known  address  of 
the  party. 

[See  Nos.  78,  I2X,  622,  1061,  1972.] 

Rule  18. — Proof  of  service  by  mail  shall  be  the  affidavit  of  the 
person  who  mailed  the  notice,  attached  to  the  post-office  receipt 
for  the  registered  letter. 

* 

8. — Rehearings. 

Rule  19. — Orders  for  rehearing  must  be  brought  to  the  notice  of 
the  parties  in  the  same  manner  as  in  case  of  original  proceedings. 

9. —  Ccvdirivances, 

Rule  20. — A  postponement  of  a  hearing  to  a  day  to  be  fixed  by 
the  register  and  receiver  may  be  allowed  on  the  day  of  trial  on  ac- 
count of  the  absence  of  material  witnesses,  when  the  party  asking 
for  the  continuance  makes  an  affidavit  before  the  register  and  re- 
ceiver showing — 

1.  That  one  or  more  of  the  witnesses  in  .his  behalf  is  absent 
without  his  procurement  or  consent; 

2.  The  name  and  residence  of  each  witness; 

8.  The  facts  to  which  they  would  testify  if  presnt; 
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4.  The  materiality  of  the  evidence; 

6.  The  exercise  of  proper  diligence  to  procure  the  attendance 
of  the  absent  witnesses;  and 

6.  That  affiant  believes  said  witnesses  can  be  had  at  the  time  to 
which  it  is  sought  to  have  the  trial  postponed ; 

7.  Where  hearings  are  ordered  by  the  Commissioner  of  the  Gen- 
eral Land  Office  in  cases  to  which  the  United  States  is  a  party,  con- 
tinuances will  be  granted  in  accordance  with  the  usual  practice  in 
United  States  cases  in  the  courts,  without  requiring  an  affidavit  on 
the  part  of  the  Government. 

[Sec  Nos.  471,  508,  852,  853,  931,  952.  looi,  1950,  1996.] 

Rule  21. — One  continuance  only  shall  be  allowed  to  either  party 
on  account  of  absent  witnesses,  unless  the  party  applying  for  a 
further  continuance  shall  at  the  same  time  apply  for  an  order  to 
take  the  depositions  of  the  alleged  absent  witnesses. 

Rule  22. — No  continuance  shall  be  granted  when  the  opposite 

party  shall  admit  that  the  witnesses  would,  if  present,  testify  to 

the  statement  set  out  in  the  application  for  continuance. 
[See  Nos.  422,  471,  508. 931,  1950.] 

10. — Depositions  on  interrogatories, 

R  23. — Testimony  may  be  taken  by  deposition  in  the  follow- 
ing cases: 

1.  Where  the  witness  is  unable,  from  age,  infirmity,  or  sickness, 
or  shall  refuse  to  attend  the  hearing  at  the  local  land  office. 

2.  Where  the  witness  resides  more  than  fifty  miles  from  the 
place  of  trial,  computing  distance  by  the  usually  traveled  route. 

8.  Where. the  witness  resides  out  of  or  is  about  to  leave  the 
State  or  Territory,  or  is  absent  therefrom. 

4.  ^Vhere  from  any  cause  it  is  apprehended  that  the  witness 
may  be  unable  or  will  refuse  to  attend,  in  which  case  the  deposi- 
tion will  be  used  only  in  event  that  the  personal  attendance  of 
the  witness  cannot  be  obtained. 

[Sec  Nos.  931.  191 1. 

Rule  24. — ^The  party  desiring  to  take  a  deposition  under  Rule  23 
must  comply  with  the  following  regulations: 
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1.  He  must  make  affidavit  before  the  register  or  receiver,  setting 
forth  one  or  more  of  the  above-named  causes  for  taking  such  depo- 
sition, and  that  the  witness  is  material. 

2.  He  must  file  with  the  register  and  receiver  the  interrogatories 
to  be  propounded  to  the  witness. 

3.  He  must  state  the  name  and  residence  of  the  witness. 

4.  He  must  serve  a  copy  of  the  interrogatories  on  the  opposing 
party  or  his  attorney. 

[See  Nos.  508,  931,  1911.] 

Rule  25. — ^The  opposing  party  will  be  allowed  ten  days  in  which 
to  file  cross-interrogatories. 

Rule  26. — After  the  expiration  of  the  ten  days  allowed  for  filing 
cross-interrogatories  a  commission  to  take  the  deposition  shall  be 
issued  by  the  register  and  receiver,  which  commission  shall  be  accom- 
panied by  a  copy  of  all  the  interrogatories  tiled. 

Rule  27. — ^The  register  and  receiver  may  designate  any  officer 
authorized  to  administer  oaths  within  the  county  or  district  where 
the  witness  resides  to  take  such  deposition. 

Rule  28. — It  is  the  duty  of  the  officer  before  whom  the  deposition 
is  taken  to  cause  the  interrogatories  appended  to  the  commission 
to  be  written  out  and  the  answers  thereto  to  be  inserted  immedi- 
ately Underneath  the  respective  questions,  and  the  whole,  when 
completed,  is  to  be  read  over  to  the  witness,  and  must  be  by  him 
subscribed  and  sworn  to  in  the  usual  manner  before  the  witness 
is  discharged. 

Rule  29. — The  officer  must  attach  his  certificate  to  the  deposition, 
stating  that  the  same  was  subscribed  and  sworn  to  by  the  depon- 
ent at  the  time  and  place  therein  mentioned. 

Rule  30. — The  deposition  and  certificate,  together  with  the 
commission  and  interrogatories,  must  then  be  sealed  up,  the  title 
of  the  cause  indorsed  on  the  envelope,  and  the  whole  returned  by 
mail  or  express  to  the  register  and  receiver. 

Rule  31. — Upon  receipt  of  the  package  at  the  local  land  office, 
the  date  when  the  same  is  opened  must  be  indorsed  on  the  en- 
velope and  body  of  the  deposition  by  the  local  land  officers. 
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Rule  82. — If  the  officer  designated  to  take  the  deposition  has 
no  official  seal,  a  proper  certificate  of  his  official  character,  under 
'seal,  must  accompany  his  return. 

Rule  38. — The  parties  in  any  case  may  stipulate  in  writing  to 
take  depositions  before  any  qualified  officer,  and  in  any  manner. 

Rule  34. — All  stipulations  by  parties  or  counsel  must  be  in  writ- 
ing, and  be  filed  with  the  register  and  receiver. 

* 

11. — Oral  testimony  before  other  officers  than  registers  and  receivers. 

Rule  35. — In  the  discretion  of  registers  and  receivers  testimony 
maybe  taken  near  the  land  in  controversy  before  a  United  States 
commissioner  or  other  officer  authorized  to  administer  oaths,  at  a 
time  and  place  to  be  fixed  by  them  and  stated  in  the  notice  of 
hearing. 

[Sec  Nos.  523.  540,  864,  879,  883,  888,  893,  1916.] 

2.  Officers  taking  testimony  under  the  foregoing  rule  will  be  gov- 
erned by  the  rules  applicable  to  trials  before  registers  and  receiv- 
ers.    (See  Rules  86  to  42,  inclusive.) 

[See  No.  904.] 

3.  Testimony  so  taken  must  be  certified  to,  sealed  up,  and  trans- 
mitted by  mail  or  express  to  the  register  and  receiver,  and  the  re- 
ceipt thereof  at  the  local  office  noted  on  the  papers,  in  the  same 
manner  as  provided  in  case  of  depositions  by  Rules  29  to  32,  in- 
clusive. 

4.  On  the  day  set  for  hearing  at  the  local  office  the  register  and 
receiver  will  examine  the  testimony  taken  by  the  officer  designated, 
and  render  a  decision  thereon  in  the  same  manner  as  if  the  testi- 
mony had  been  taken  before  themselves.  (See  Rule  50  to  53,  in- 
clusive.) 

[See  No.  892.] 

5.  No  charge  for  examining  testimony  in  such  cases  will  be  made 
by  the  register  and  receiver. 

6.  Officers  designated  to  take  testimony  under  this  rule  will  be 
allowed  to  charge  such  fees  as  are  properly  authorized  by  the  tariff 
of  fees  existing  in  the  local  courts  of  their  respective  districts,  to 
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be  taxed  in  the  same  or  eqaivalent  manner  as  costs  are  taxed  by 
registers  and  receivers  under  rules  54  to  58^  inclusive. 

7.  When  an  officer  designated  to  take  testimony  under  this  rule,' 
or  when  an  officer  designated  to  take  depositions  under  rule  27, 
cannot  act  on  the  day  fixed  for  taking  the  testimony  or  deposition, 
the  testimony  or  deposition,  as  the  case  may  be,  will  be  deemed 
properly  taken  before  any  other  qualified  officer,  at  the  same  time 
and  place,  who  may  be  authorized  by  the  officer  originally  desig- 
nated, or  by  agreement  of  parties,  to  act  in  the  place  of  the  officer 
first  named. 

12.— Trials, 

Rule  36. — Upon  the  trial  of  a  cause  the  register  and  receiver 
may  m  any  case,  and  should  in  all  cases  when  necessary,  personally 
direct  the  examination  of  the  witnesses,  in  order  to  draw  from  them 
all  the  facts  within  their  knowledge  requisite  to  a  correct  conclusion 
by  the  officers  upon  any  point  connected  with  the  case. 

Rule  37. — The  register  and  receiver  will  be  careful  to  reach^  if 
possible,  the  exact  condition  and  status  of  the  land  involved  by 
any  contest,  and  will  ascertain  all  the  facts  having  any  bearing 
upon  the  rights  of  parties  in  interest. 

[See  No.  2094.] 

Rule  38.-  -In  pre-emption  cases  they  will  particularly  ascertain 
the  nature,  extent  and  value  of  alleged  improvements;  by  whom 
made,  and  when ;  the  true  date  of  the  settlement  of  persons  claim- 
ing; the  steps  taken  to  mark  and  secure  the  claim,  and  the  exact 
status  of.  the  land  at  that  date  as  shown  upon  the  records  of  their 
office. 

[See  No.  2094.] 

Rule  39. — In  like  manner,  under  the  homestead  and  other  laws, 
the  conditions  aft'ecting  the  inception  of  the  alleged  right,  as  well 
as  the  subsequent  acts  of  th«  respective  claimants,  must  be  fully 
and  specifically  examined. 

Rule  40. — Due  opportunity  will  be  allowed  opposing  claimants 
to  confront  and  cross-examine  the  witnesses  introduced  by  either 
party. 
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Rule  41. — ^No  testimony  will  be  excluded  from  the  record  by  the 
register  and  receiver  on  the  ground  of  any  objeclfion  thereto  ;  but 
when  objection  is  made  to  testimony  oftered,  the  exceptions  will 
be  noted,  and  the  testimony,  with  the  exceptions,  will  come  up 
with  the  case  for  the  consideration  of  the  Commissioner.  Officers 
taking  testimony  will,  however,  sunmiarily  put  a  stop  to  obviously 
irrelevant  questioning. 

[See  No5.  853,  1080,  1950.] 

Rule  42.— Upon  the  day  originally  set  for  hearing,  and  upon  any 
day  to  which  the  trial  may  be  continued,  the  testimony  of  all  the 
witnesses  present  shall  be  taken  and  reduced  to  writing.  When 
testimony  is  taken  in  short-hand,  the  stenographer's  notes  must  be 
written  out,  and  the  written  testimony  then  and  there  subscribed 
by  the  witness  and  attested  by  the  officer  before  whom  the  same  is 
taken. 

[Sec  Nos.  540,  1080.] 

18 — Appeals. 

Kule  48  — Appeals  from  the  final  action  or  decisions  of  registers 
and  receivers  lie  in  every  case  to  the  Commissioner  of  the  General 
Land  Office.     (Revised  Statutes,  sections  453,  2478.) 

[See  No.  794.] 

Rule  44. — After  hearing  in  a  contested  case  has  been  had  and 
closed  the  register  and  receiver  will,  in  writing,  notify  the  parties 
in  interest  of  the  conclusions  to  which  they  have  arrived,  and  that 
thirty  days  are  allowed  for  an  appeal  from  their  decision  to  the 
Commissioner,  the  notice  to  be  served  personally  or  by  registered 
letter  through  the  mail  to  their  last  known  address. 

[See  Nos.  78,  86,  121,  527,  580,  819,  892.  962,  1057,  1061,  1183,  1454,  1802.] 

Rule  45. — ^The  appeal  must  be  in  writing  or  in  print,  and  should 
set  forth  in  brief  and  clear  terms  the  specific  points  of  exception 
to  the  ruling  appealed  from. 

[See  No.  1057.] 

Rule  46. — Notice  of  appeal  and  copy  of  specification  of  errors 
shall  be  served  on  appellee  within  the  time  allowed  for  appeal,  and 
appellee  shall  be  allowed  ten  days  for  reply  before  transmittal  of 
the  record  to  the  General  Land  Office. 

[See  Nos.  28,  527,  580,  1183.] 
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Rule  47. — No  appeal  from  the  action  or  decisions  of  the  register 
and  receiver  will  be  received  at  the  General  Land  Office  unless  for- 
warded through  the  local  officers. 

Rule  48. — ^In  case  of  a  failure  to  appeal  from  the  decision  of  the 
local  officers,  their  decision  will  be  considered  final  as  to  the  facte 
in  the  case  and  will  be  disturbed  by  the  Commissioner  only  as  fol- 
lows: 

1.  Where  fraud  or  gross  irregularity  is  suggested  on  the  face  of 
the  papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regula- 
tions. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4.  Where  it  is  not  shown  that  the  party  against  whom  the  decis- 
ion was  rendered  was  duly  nbtified  of  the  decision  and  of  his  right 
of  appeal. 

[See  Nos.  350,  580.  598,  794,  962,  992,  998,  1 194,  1210,  1454.  1571,  1731.] 

Rule  49. — In  any  of  the  foregoing  cases  the  Commissioner  will 
reverse  or  modify  the  decision  of  the  local  officers  or  remand  the 
case,  at  his  discretion. 

[See  No.  962.] 

Rule  50. — All  documents  once  received  by  the  local  officers  must 
be  kept  on  file  with  the  cases,  and  the  date  of  filing  must  be  noted 
thereon;  and  no  papers  will  be  allowed  under  any  circumstances  to 
be  removed  from  the  files  or  taken  from  the  custody  of  the  regis- 
ter and  receiver,  but  access  to  the  same,  under  proper  rules,  so  as 
not  to  interfere  with  necessary  public  business,  will  be  permitted 
to  the  parties  in  interest,  or  their  attorneys,  under  the  supervision 
of  those  officers. 

[See  No.  28.] 

14. — Reports  and  opinions. 

Rule  51. — Upon  the  termination  of  a  contest  the  register  and 
receiver  will  render  a  joint  report  and  opinion  in  the  case,  making 
full  and  specific  reference  to  the  postings  and  annotations  upon 
their  records. 

[See  Nos.  527.  892,  1004,  1006,  1915,  1932.! 
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Rule  52. — ^The  register  and  receiver  will  promptly  forward  their 
report,  together  with  the  testimony  and  all  the  papers  in  the  case, 
to  the  Commissioner  of  the  General  Land  Office,  with  a  brief  letter 
of  transmittal,  describing  the  case  by  its  title,  the  nature  of  the 
contest,  and  the  tract  involved. 

[Sec  Nos.  136,  527,  876,  1932,  1983.] 

Hule  53.«#-The  local  officers  will  thereafter  take  no  further 
action  affecting  the  disposal  of  the  land  in  contest  until  instructed 
by  the  Commissioner. 

[See  Nos.  303,  305,  430,  527,  1004,  1846,  1820.  1983,  2118.] 

15. — Taocation  of  costs. 

Rule  54. — Parties  contesting  pre-emption,  homestead,  or  timber- 
culture  entries  and  claiming  preference  rights  of  ^  entry  under  the 
second  section  of  the  act  of  May  14,  1880,  (21  8tat.,  140),  must 
pay  the  costs  of  contest. 

[See  No.  422.] 

Rule  55. — 111  other  contested  cases  each  party  must  pay  the  costs 
of  taking  testimony  upon  his  own  direct  and  cross  examination. 

Rule  56. — The  accumulation  of  excessive  costs  under  rule  54 
will  not  be  permitted;  but  where  the  officer  taking  testimony  shall 
rule  that  a  course  of  examination  is  irrelevant^  and  checks  the  same 
under  rule  41,  he  may,  nevertheless,  in  his  discretion,  allow  the 
same  to  proceed  at  the  sole  cost  of  the  party  making  such  exami- 
nation. 

Rule  57. — Where  parties  contesting  pre-emption,  homestead,  or 
timber-culture  entries  establish  their  right  of  entry  under  the  pre- 
emption or  homestead  laws  of  the  land  in  contest  by  virtue  of 
actual  settlement  and  improvement,  without  reference  to  the  act 
of  May  14, 1880,  the  cost  of  contest  will  be  adjudged  under  Kule 
56. 

Rule  58. — Registers  and  receivers  will  apportion  the  costs  of  con- 
test in  accordance  with  the  foregoing  rules,  and  may  require  the 
party  liable  thereto  to  give  security  in  advance  of  trial,  by  deposit 
or  otherwise,  in  a  reasonable  sum  or  sums,  for  payment  of  the  costs 
of  transcribing  the  testimony. 

[Sec  No.  93 1. J 
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Kule  59. — ^The  costs  of  contest  chargeable  by  registers  and  receiv- 
ers are  the  legal  fees  for  reducing  testimony  to  writing.  No  other 
contest  fees  or  costs  will  be  allowed  to  or  charged  by  those  officers 
directly  or  indirectly. 

Rule  60. — Contestants  must  give  their  own  notices  and  pay  the 
expenses  thereof. 

Rule  61. — Upon  the  termination  of  a  trial,  any  excess  in  the  sum 
deposited  as  security  for  the  costs  of  transcribing  the  testimony 
will  be  returned  to  the  proper  party. 

Rule  62. — When  hearings  are  ordered  by  the  Commissioner  or 
by  the  Secretary  of  the  Interior,  upon  the  discovery  of  reasons  for 
suspension  in  the  usual  course  of  examination  of  entries,  the  pre- 
liminary costs  will  be  provided  from  the  contingent  fund  for  the 
expenses  of]  local  land  offices. 

Rule  68. — The  preliminary  costs  provided  for  by  the  preceding 
section  will  be  collected  by  the  register  and  receiver  when  the  par- 
ties are  brought  before  them  in  obedience  to  the  order  of  hearing. 

Rule  64. — The  register  and  receiver  will  then  require  proper  pro- 
vision to  be  made  for  such  further  notification  as  may  become  nec- 
essary m  the  usual  progress  of  the  case  to  final  decision. 

Rule  66. — The  register  and  receiver  will  append  to  their  report 
in  each  case  a  statement  of  costs  and  the  amount  actually  paid  by 
each  of  the  contestants,  and  also  a  statement  of  the  amount  de- 
posited to  secure  the  payment  of  the  costs,  how  said  sum  was  ap- 
portioned, and  the  amount  returned,  if  any,  and  to  whom. 

16. — Appeals  from  decisions  rejecting  applications  to  enter  public  lands. 

Rule  66. — For  the  purpose  of  enabling  appeals  to  be  taken  from 
the  rulings  or  action  of  the  local  officers  relative  to  applications  to 
file  upon,  enter,  or  locate  the  public  lands,  the  following  rules 
will  be  observed: 
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1.  The  register  and  receiver  will  indorse  upon  every  rejected  ap- 
plication the  date  when  presented  and  their  reasons  for  rejecting 
it. 

2.  They  will  promptly  advise  the  party  in  interest  of  their  action 

and  of  his  right  of  appeal  to  the  Commissioner. 

8.  They  will  note  upon  their  records  a  memorandum  of  the 
transaction. 

[See  Nos.  427,  588,  881,  i8o8.] 

Rule  67. — The  party  aggrieved  will  be  allowed  thirty  days  from 
receipt  of  notice  in  which  to  file  his  appeal  in  the  local  land  office. 
Where  the  notice  is  sent  by  mail,  five  days  additional  will  be  al- 
lowed for  the  transmission  of  notice  and  five  for  the  return  of  the 
appeal. 

[See  No.  1808.] 

Rule  68. — ^The  register  and  receiver  will  promptly  forward  the 
appeal  to  the  Oeneral  Land  Office,  together  with  a  full  report 
upon  the  case. 

[See  Nos.  881,  1808.] 

Rule  69. — ^This  report  should  recite  all  the  facts  and  the  pro- 
ceedings had,  and  must  embrace  the  following  particulars: 

1.  A  statement  of  the  application  and  rejection,  with  the  rea- 
sons for  the  rejection. 

2.  A  description  of  the  tract  involved  and  a  statement  of  its 
Btatus,  as  shown  by  the  records  of  the  local  land  office. 

3.  References  to  all  entries,  filings,  annotations,  memoranda,  and 
correspondence  shown  by  the  record  relating  to  said  tract  and  to 
the  proceedings  had. 

[See  No.  1808.I 

Rule  70. — Rules  48  to  48,  inclusive,  and  Rule  98  are  applicable  to 
all  appeals  from  decisions  of  registers  and  receivers. 

[Rule  70  of  Practice,  was  amended  October  26, 1885,  to  read  as 
follows- 

^'  Rule  70.  Rules  43  and  48.  inclusive,  and  Rule  98  are  not  applic- 
able to  appeals  from  decisions  rejecting  applications  to  enter  pub- 
lie  lands."] 

n. 

PROCEEDINGS  BEFORE  SURYEYORS-GENERAL. 

Rule  71. — ^The  proceedings  in  hearings  and  contests  before  sur- 
veyors-general shall,  as  to  notices,  depositions,  and  other  matters, 
be  governed  as  nearly  as  may  be  by  the  rules  prescribed  for  pro- 
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ceedingB  before  reg^Btera  and  receivers,  unless  otherwise  provided 
by  law. 

[See  No.  877.] 

in 

PROCEEDINGS  BEFORE  THE  COMMISSIONER 
OF  THE  GENERAL  LAND  OFFICE  AND  SEC- 
RETARY OF  THE  INTERIOR 

'>  1. — ExarrdnaJticn  and  argument. 

Rule  72. — When  a  con  test  has  been  closed  before  the  local  land 
officers  and  their  report  forwarded  to  the  General  Land  Office,  no 
additional  evidence  will  be  admitted  in  the  case,  unless  offered 
apder  stipulation  of  the  parties  to  the  record,  except  where  such 
evidence  is  presented  as  the  basis  of  a  motion  for  a  new  trial  or  in 
support  of  a  mineral  application  or  protest;  but  this  rule  will  not 
prevent  the  Commissioner,  in  the  exercise  of  his  discretion,  from 
ordering  further  investigation  when  necessary. 

'  (Siec  Nos.  594,  950,  1223.] 

.•fiule  78. — ^After  the  Commissioner  shall  have  received  a  record 
of  testimony  in  a  contested  case,  thirty  days  will  be  allowed  to  ex- 
pire before  any  action  thereon  is  taken,  unless,  in  the  judgment  of 
the  Commissioner,  public  policy  or  pnvate  necessity  shall  demand 
jiummary  action,  in  which  case  he  will  proceed  at  his  discretion, 
first .  notifying  the  attorneys  of  record  of  his  proposed  action. 

Rule  74. — When  a  case  is  pending  on  appeal  from  the  decision 
,of  Jihe  register  and  receiver  or  surveyor-general,  and  argument  is 
not  filed  before  the  same  is  reached  in  its  order  for  examination, 
Jtjtie  ^gument  will  be  considered  closed,  and  thereafter  no  further 
arguments  or  motions  of  any  kind  will  be  entertained  except  upon 
iirritt^  stipulation  duly  filed  or  good  cause  shown  to  the  Commis- 
nifoner.. 

Rule  76. — If  before  decision  by  the  Commissioner  either  party 
should  desire  to  discuss  a  case  orally,  reasonable  opportunity  there- 
far  .Ti^rill  b^  given  in  the  discretion  of  the  Commissioner,  but  only 
ftt  &  time  to  be  fixed  by  him  upon  notice  to  the  opposing  counsel, 
stating  time  and  specific  points  upon  which  discussion  is  desired; 
^nd>  :e:s^aept  as  herein  provided,  no  oral  hearings  or  suggestions  will 
be  allowed, 


BULBS  or  PBAOTIOB.  XIX 

2. — Rehearing  and  review. 

Rule  76. — Motions  for  rehearing  before  registers  and  receivers. 
or  for  review  or  reconsideration  of  the  decisions  of  the  Commis- 
sioner or  Secretary,  will  be  allowed,  in  accordance  with  legal  prin- 
ciples applicable  to  motions  for  new  trials  at  law,  after  due  notice 
to  the  opposing  party. 

[See  Nos.  475,  &^9,  927,  9S0,  1603,  1005,  1007,  1215,  1296,  1408,  1512,  16^1,  1994 

300I.1 

• 

Kule  77. — Motions  for  rehearing  and  review,  except  as  provided 
in  Rule  114,  must  be  filed  in  the  office  wherein  the  decision  to  be 
affected  by  such  rehearing  or  review  was  made  or  in  the  local  land 
office,  for  transmittal  to  the  General  Land  Office;  and,  except 
when  based  upon  newly-discovered  evidence,  must  be  filed  within 
thirty  days  from  notice  of  such  decision. 

[See  Nos.  413,  466,  755,  s^,  927,  1494,  1730,  1864.] 

Rule  78. — Motions  for  rehearing  and  review  must  be  accompanied 
by  an  affidavit  of  the  party,  or  his  attorney,  that  the  motion  is 
made  in  good  faith,  and  not  for  the  purpose  of  delay. 

[See  Nos.  1296,  1494.] 

Rule  79. — The  time  between  the  filing  of  a  motion  for  rehearing 
or  review  and  the  notice  of  the  decision  upon  such  motion  shall  be 
excluded  in  computing  the  time  allowed  for  appeal. 

[See  No.  466.] 

Rule  80. — No  officer  shall  entertain  a  motion  in  a  case  after  an 
appeal  from  his  decision  has  been  taken. 

[See  No.  466.! 

8. — Appeals  from  the  Commissioner  to  the  Secretary. 

Rule  81. — An  appeal  may  be  taken  from  the  decision  of  the  Com- 
missioner of  the  General  Land  Office  to  the  Secretary  of  the  Inte 
rior  upon  any  question  relating  to  the  disposal  of  the  public  lands 
and  to  private  land  claims,  except  in  case  of  interlocutory  orders 
and  decisions  and  orders  for  hearing  or  other  matter  resting  in  the 
discretion  of  the  Commissioner.  Decisions  and  orders  forming  the 
above  exception  will  be  noted  in  the  record,  and  will  be  considered 
by  the  Secretary  on  review  in  case  an  appeal  pppn  the  itterits'te 
finally  allowed. 

[Rule  81  bflVactice  w^  amended  DecJenibet '8,  ]f885,£oVeA'd  as 
follows:'"      V  •  '    ■'     •■  "  •  ^'  ;•  '•  ■■'-'  •'•  ;  •'"; ;  •;'  -  ■•  ''<'  *•   '^•• 

'''No  aplpeal'  shfelt'be  had  from  the  adtibh  6if  ttie' ddmitiiiteioner  of 
the  General  Land  Office  affirming  the  decis(fm^<^fk.He  local  officers 


• « - 
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in  any  caae  where  the  party  or  parties  adversely  afiected  thereby 
shall  have  failed,  after  due  notice,  to  appeal  from  such  decision  of 
said  local  officers. 

**  Subject  to  this  provision  an  appeal  may  be  taken  from  the  decis- 
ion of  the  Commissioner  of  the  General  Land  Office  to  the  Secre- 
tary of  the  Interior  upon  any  question  relating  to  the  disposal  of 
the  public  lands  and  to  private  land  claims,  except  in  case  of  inter- 
locutory orders  and  decisions  and  orders  forbearing  or  other  matter 
resting  in  the  discretion  of  the  Commissioner.  Decisions  and  orders 
forming  the  above  exception  will  be  noted  in  the  record,  and  will 
be  considered  by  the  Secretary  on  review  in  case  an  appeal  upon 
the  merits  be  finally  allowed."] 

[Sec  Nos.  36,  770,  776,  950,  956,  966,  998,  1003a.  1009,  1010,  ion,  1013,  II94-] 

Rule  82. — When  the  Commissioner  considers  an  appeal  defective, 
he  will  notify  the  party  of  the  defect,  and  if  not  amended  within 
fifteen  days  from  the  date  of  the  service  of  such  notice  the  appeal 
may  be  dismissed  by  the  Secretaiy  of  the  Interior  and  the  case 
closed. 

[See  Nos.  548,  760,  938,  946,  954,  988,  1014,  X194,  1744.] 

Rule  88. — In  proceedings  before  the  Commissioner,  in  which  he 
shall  formally  decide  that  a  party  has  no  right  of  appeal  to  the 
Secretary,  the  party  against  whom  such  decision  is  rendered  may 
apply  to  the  Secretary  for  an  order  directing  the  Commissioner  to 
certify  said  proceedings  to  the  Secretary  and  to  suspend  further 
action  until  the  Secretary  shall  pass  upon  the  same. 

[Sec  Nos.  544,  685,  692.  696,  700,  776,  794,  950,  967,988, 1009,  »o»o.  >oii,  1013, 1014, 
1 194.  1296,  1298,  15 1 7,  1734.1 

Rule  84. — Applications  to  the  Secretary  under  the  preceding 
rule  shall  be  made  in  writing,  under  oath,  and  shall  fully  and  speci- 
fically set  forth  the  grounds  upon  which  the  application  is  made. 

[Sec  Nos.  398,  544,  685.  700,  719,  776, 794,  861,  950,  967.  988,  1009,  loio,  loi  i,  1013, 
1014,  1194,  1296,  1298,  1517,  1734.] 

Rule  85. — When  the  Commissioner  shall  formally  decide  accainst 
the  right  of  an  appeal,  he  shall  suspend  action  on  the  case  at  issue 
for  twenty  days  from  service  of  notice  of  his  decision,  to  enable 
the  party  against  whom  the  decision  is  rendered  to  apply  to  the 
Secretary  for  an  order,  in  accordance  with  Rules  83  an  d  84. 

[See  Nos.  794,  988,  1194]. 

Rule  86. — Notice  of  an  appeal  from  the  Commissioner's  decision 
must  be  filed  in  the  General  Land  Office  and  served  on  the  appellee 
or  his  counsel  within  sixty  days  from  the  date  of  the  service  of 
notice  of  such  decision. 

[See  Nos.  724,  877,  886,  933,  946,  960,  987,  1006,  1008,  1022,  1072,  1307,  1734]. 
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Hale  87. — When  notice  of  the  decision  is  ^ven  through  the 
niuls  by  the  register  and  receiver  or  surveyor-general^  five  days 
additional  will  be  allowed  by  those  officers  for  the  transmission  of 
the  letter  and  five  days  for  the  return  of  the  appeal  through  the 
same  channel  before  reporting  to  the  General  Land  Office. 

[See  Nos.  886,  icx>8,  1940,  2123.] 

Bule  88. — Within  the  time  allowed  for  giving  notice  of  appeal 
the  appellant  shall  also  file  in  the  General  Laiid  Office  a  speci- 
fication of  errors,  which  specification  shall  clearly  and  concisely 
designate  the  errors  of  which  he  complains. 

[See  Nos.  721,  848,  938,  946,  951,  953,  1008,  1014]. 

Rule  89.- -He  may  also,  within  the  same  time,  file  a  written 
argument,  with  citation  of  authorities,  in  support  of  his  appeal. 

[See  No.  1008. i 

Rule  90. — A  failure  to  file  a  specification  of  errors  within  the 
time  required  will  be  treated  as  a  waiver  of  the  right  of  appeal, 
and  the  case  will  be  considered  closed. 

[See  Nos.  966,  946,  951,  953,  1008,  X014.] 

Rule  91. — ^The  appellee  shall  be  allowed  thirty  days  from  the  ex- 
piration of  the  sixty  days  allowed  for  appeal  in  which  to  file  his 
argument. 

[See  No.  1008.] 

Rule  92. — The  appellant  shall  be  allowed  thirty  days  from  ser- 
vice  of  argument  of  appellee  in  which  to  file  argument  strictly  in 
reply,  and  no  other  or  further  arguments  or  motions  of  any  kind 
shall  be  filed  without  the  permission  of  the  Commissioner  or  Sec- 
retary and  notice  to  the  opposite  party. 

fScc  No.  598.] 

Rule  98. — A  copy  of  the  notice  of  appeal,  specification  of  errors, 
and  all  arguments  of  either  party,  shall  be  served  on  the  opposite 
party  within  the  time  allowed  for  filing  the  same. 

[See  Nos.  886,  954,  987,  1076,  1888,  2123.] 

Rule  94, — Such  service  shall  be  made  personally  or  by  registered 
letter. 

[See  Nos.  847,  886,  987,  2123.] 

Rule  96. — Proof  of  personal  service  shall  be  the  written  acknowl- 
edgment of  the  party  served  or  the  affidavit  of  the  person  mak- 
ing the  service  attached  to  the  papers  served,  and  stating  time, 
place,  and  manner  of  service. 

[See  Nos.  847,  886,  987.] 


\ 
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Rule  96. — Proof  of  service  by  registered  letter  shall  be  the  affi- 
davit of  the  person  mailing  the  letter  attached  to  a  copy  of  the 
post-office  receipt. 

[See  Nos.  847,  886,  9S7.] 

Rule  97. — Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be 
allowed  for  the  transmission  of  notices  and  papers  by  mail,  except 
in  case  of  notice  to  resident  attorneys,  when  one  day  will  be  al- 
lowed. 

[See  No.  946.] 

Rule  98. — Notice  of  interlocutory  motions  and  proceedings  be- 
fore the  Commissioner  and  Secretary  shall  be  served  personally  or 
by  registered  letter,  and  service  proved  as  provided  in  Rules  94 
and  95 

Rule  99. — No  motion  affecting  the  merits  of  the  case  or  the  regu- 
lar order  of  proceedings  will  be  entertained  except  on  due  proof 
of  service  of  notice. 

[See  Nos.  886,  927.] 

Rule  100. — Ex  parte  cases  and  cases  in  which  the  adverse  party 
does  not  appear  will  be  governed  by  the  foregoing  rules  as  to 
notices  of  decisions,  time  for  appeal,  and  filing  of  exceptions  and 
arguments,  as  far  as  applicable.  In  such  cases,  however,  the  right 
to  file  additional  evidence  at  any  stage  of  the  proceedings  to  cure 
defects  in  the  proof  or  record  will  be  allowed. 

Rule  101. — No  person  hereafter  appearing  as  a  party  or  attor- 
ney in  any  case  shall  be  entitled  to  a  notice  of  the  proceedings 
who  does  not  at  the  time  of  his  appearance  file  in  the  office  in 
which  the  case  is  pending  a  statement  in  writing,  giving  his  name 
and  post-office  address  and  the  name  of  the  party  whom  he  repre- 
sents; nor  shall  any  person  who  has  heretofore  appeared  in  a  case 
be  entitled  to  a  notice  unless  within  fifteen  days  after  being  re- 
quested to  file  such  statement  he  shall  comply  with  said  require- 
ment. 

Rule  102. — No  person  not  a  party  to  the  record  shall  intervene 
in  a  case  without  first  disclosing  on  oath  the  nature  of  his  interest. 

[Sec  Nos.  886,  1294.] 

Rule  103. — When  the  Commissioner  makes  an  order  or  decision 
affecting  the  merits  of  a  case  or  the  regular  order  of  proceedings 
therein  he  will  cause  notice  to  be  given  to  each  parity  iinJutereit 
whose  address  is  known. 

[Sec  No.  1517.] 
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4. — AUomeys. 

Rule  104. — ^In  all  cases,  contested  or  ex  parte,  where  the  parties  in 
interest  are  represented  by  attorneys,  such  attorneys  will  be  recog- 
nized as  fully  controlling  the  cases  of  their  respective  clients. 

[S«e  Nos.  475,  49^>  1900.] 

Rule  105. — All  notices  will  be  served  upon  the  attorneys  of  rec- 
ord. 

[Sec  Nos.  475,  476,  987.  1900.] 

Rule  106. — Notice  to  one  attorney  in  a  case  shall  constitute 
notice  to  all  counsel  appearing  for  the  party  represented  by  him, 
and  notice  to  the  attorney  will  be  deemed  notice  to  the  party  in 
interest. 

[Sec  Nos.  475.  476,  1454,  1793.  1900.] 

Rule  107. — All  attorneys  practicing  before  the  General  Land 
Office  and  Department  of  the  Interior  must  first  file  the  oath  of 
office  prescribed  by  section  8478  United  States  Revised  Statutes. 

Rule  108. — In  the  examination  of  any  case,  whether  contested 
or  expariCy  and  for  the  preparation  of  arguments,  the  attorneys  em- 
ployed, when  in  good  standing  in  the  Department,  will  be  allowed 
full  opportunity  to  consult  the  record  of  the  case  and  to  examine 
the  abstracts,  plats,  field  notes,  and  tract-books,  and  the  correspond- 
ence of  the  General  Land  Office  or  of  the  Department  relative 
thereto,  and  to  make  verbal  inquiries  of  the  various  chiefs  of  divis- 
ions at  their  respective  desks  in  respect  to  the  papers  or  status  of 
said  case;  but  such  personal  inquiries  will  be  made  of  no  other  clerk 
in  the  division  except  in  the  presence  or  with  the  consent  of  the 
head  thereof,  and  will  be  restricted  to  the  hours  between  11  a.  m. 
and  2  p.  m. 

[Rule  108  of  Practice,  was  amended  January  11, 1886,  to  read 
as  follows: 

'^  In  the  examination  of  an^  case,  whether  contested  or  ex  parte, 
the  attorneys  employed  in  said  case,  when  in  good  standing  in  the 
Department,  for  the  preparation  of  arguments,  will  be  allowed  full 
opportunity  to  consult  the  records  of  the  case,  the  abstracts,  field- 
notes,  and  tract-books,  and  the  correspondence  of  the  General  Land 
Office  or  of  the  Department  not  deemed  privileged  and  conjidential; 
and  whenever,  in  the  judgment  of  the  Commissioner,  it  would  not 
jeopardize  any  public  or  official  interest,  may  make  verbal  inquiries 
of  chiefs  of  divisions  at  their  respective  desks  in  respect  to  the 
papers  or  status  of  said  ease;  but  such  inquiries  will  not  be  made  to 
said  chiefs  or  other  clerks  of  division  except  upon  consent  of  the 
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Commissioner,  Assistant  Commissioner,  or  chief  clerk,  and  will  b« 
restricted  to  hours  between  11  a.  m.  and  2  p.  m."] 

[Sec  No.  979.] 

Kule  109.— Any  attorney  detected  in  any  abase  of  the  above 
privileges  or  of  gross  misconduct,  upon  satisfactory  proof  thereof, 
after  due  notice  and  hearing,  shall  be  prohibited  from  further  prac- 
ticing  before  the  Department. 

Rule  110. — Should  either  party  desire  to  discuss  a  case  orally  be- 
fore the  Secretary  opportunity  will  be  afforded  at  the  discretion 
of  the  Department,  but  only  at  a  time  specified  by  the  Secretary 
or  fixed  by  stipulation  of  the  parties,  with  the  consent  of  the  Secre- 
tary, and  in  the  absence  of  such  stipulation  or  written  notice  to 
opposing  counsel,  with  like  consent,  specifying  the  time  when  ar- 
gument will  be  heard. 

[Sec  No.  1730.] 

Kule  111. — The  examination  of  cases  on  appeal  to  the  Commis- 
sioner or  Secretary  will  be  facilitated  by  filing  in  printed  form 
such  arguments  as  it  is  desired  to  have  considered. 

5. — Decisions. 

Rule  112. — Decisions  of  the  Commissioner  not  appealed  from 
within  the  period  prescribed  become  final,  and  the  case  will  be  reg- 
ularly closed. 

[Sec  Nos.  610,  982,  1341] 

Rule  113. — ^The  decision  of  the  Secretary,  00  far  as  respects  the 
action  of  the  Executive,  is  final. 

Rule  114. — Motions  for  review  before  the  Secretary  of  the  Inte- 
rior and  applications  under  rules  88  and  84  shall  be  filed  with  the 
Commissioner  of  the  General  Land  Oflice,  who  will  thereupon  sus- 
pend action  under  the  decision  sought  to  be  reviewed  and  for- 
ward to  the  Secretary  such  motion  or  application. 

[Rule  114  of  Practice  was  amended  March  37,  1886,  to  re^d  as 

follows : 

"  Motions  for  a  review  of  decisions  of  the  Secretary  should  be 
filed  with  the  Secretary,  who  may,  in  his  discretion,  suspend  ac- 
tion on  the  decision  sought  to  be  reviewed  until  such  motion  shall 
be  decided."] 

[Sec  Nos.  776,  934.  965.  iS«7l 

None  of  the  foregoing  rules  shall  be  construed  to  deprive  the 
Secretary  of  the  Interior  of  the  exercise  of  the  directory  and 
supervisory  powers  conferred  upon  him  by  law. 

[Sec  Nos.  901,973.] 


A  DIGEST  OF  DECISIONS 

RELATING   TO 

THE  PUBLIC  LANDS. 


ACCOUNTS,  Nos.  1  to  42.  -(For  Repayments,  see  Fos. 

1588  to  1634,  inclusive.) 


I. 

INDIAN  LANDS-PROCEEDS  OF  SALES-HOW 

DISPOSED  OF. 

Receiyers  are  to  pay  into  the  Treasury  the 
gross  amount  of  proceeds  of  such  sales.  No 
part  can  be  withheld  for  compensation  of  reg- 
ister and  receiver  or  for  clerk  hire. 

Decision  of  First  Comptroller  of  Treasury. 

JFirst  Comptroller  Lawrence  to  Commis- 
sioner McFarland,  July  2,  i88i. — I  L.  D  ,520. 


2. 

ACCOUNTS-FEES  AND  COMMISSIONS. 

INSTRUCTIONS. 

Instructions  as  to  the  fees  to  be  charged  by 
registers  and  receivers  for  filing  and  acting 
upon  applications  for  patent  for  mineral  lands 
and  the  charges  to  be  made  for  writing  actually 
done  to  establish  proof  in  such  cases. 

Commissioner  McFarland  to  register  and  re- 
ceiver. Lake  City,  Colo.,  July  8,  i88i.— I  L. 
D.,  517;  see  Nos.  68,  84,  8$,  127. 


3. 

FEES  FOB  REDUCING  TESTIMONY  TO  WRIT- 
ING. 

Instructions  to  registers  and  receivers  as  to 
their  duties  therein;  also  in  examining  testi- 
mony, furnishing  transcripts,  etc.,  etc.  Fees 
chargeable  by  them  therefor. 

1 


Commissioner  McFarland  to  register  and  re- 
ceiver, La  Crosse,  Wisconsin,  July  29,  1881. 
— I  L.  D.,  517;  see  Nos.  2,  68,  84,  85,  127. 


4. 

ACCOUNTS-LOCAL  OFFICE-CLERK  HIRE. 

HENRY   BOOTH. 

When  registers  and  receivers   make   unau- 
thorized expenditures,  claims  therefor  cannot, 
be  allowed. 

Commissioner  McFarland  to  Hon.  Thomas 
Ryan,  House  of  Representatives,  January  24, 
1882.— I  L.  D.,  537. 


5. 

MAKING  ABSTRACTS  OF  RECORDS. 

Abslracis  of  records  in  the  local  offices,  for 
county  clerks,  may  be  made  by  persons  not 

employed  in  nor  paid  by  the  office,  provided 
the  work  does  not  interfere  with  the  business 
of  the  office. 

Commissioner  McFarland  to  receiver,  Con- 
cordia, Kansas,  February  23,  1882. — I  L.  D., 
523 ;  see  Nos.  68,  127. 


6. 

INDIAN  LAND-CERTIFICATES  OF  DE- 
POSIT. 

Certificates  of  deposit  on  account  of  surveys 
cannot  be  received  in  payment  for  Sioux  In* 
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dian  lands.     The  act  of  March  3,  1863,  re-  ;  is  made  in  money.     The  receipt  of  dralti  not 
qnires  such  lands  to  be  sold  for  cash.  ,  authorized. 

Commissioner  McFarland  to  receiver,  Red-  Acting  Commissioner  Harrison  to  receiver, 
wood  Falls,  Minnesota,  April  12, 1882. — i  L.  .  Grand  Island,  Nebraska,  October  24,  1882. — 
D.,  522.  I  L.  D.,  522. 


7. 

FEES  FOR  REDUCING  TESTIMONY  TO  WRIT- 
ING. 

Instructions  to  register  and  receiver  as  to 
proper  charge  therefor  in  mineral  cases,  and 
as  to  other  proper  and  improper  charges. 

Commissioner  McFai'land  to  register  and  re- 
ceiver, Lake  City,  Colorado,  May  6,  1882. — 
I   L.  D.,  518;    see  Nos  2,  3,  68,  84,  85,  127. 


8. 

ACCOUNTS. 

Instructions  with  respect  to  the  disposition 
of  money  paid  at  the  local  offices. 

Commissioner  McFarland  to  registers  and 
receivers.  May  24,  1882. — i  L.  D.,  524. 


12. 

REDUCING  TESTIMONY  TO  WRITING. 

Registers  and  receivers  have  no  right  to 
charge  fees  for  reducing  or  examining  testi- 
mony, for  the  writing  contained  in  the  original 
entry  papers,  or  for  certificates  and  receipts  in 
final  proofs. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Kirwin,  Kansas,  June  20,  1883. — 2  L. 
D.,  662;  see  Nos.  68,  127. 


0. 

FOR  REDUCING  TESTIMONY  TO  WRITING 
WHEN  TAKEN  BEFORE  SOME  OFFICER 
OTHER  THAN  REGISTER  AND  RECEIVER. 

When  testimony  is  taken  as  above  in  con- 
tested cases,  the  register  and  receiver  are  not 
entitled  to  compensation  aside  from  their  sal- 
aries. 

Commissioner  McFarland  to  register  and  re- 
ceiver. North  Platte,  Nebraska,  July  18,  1882, 
—I  L.  D.,  519. 

10. 

FEES. 

Final  State  selections  on  which  fee  is  to  be 
paid  defined. 

Commissioner  McFarland  to  James  W. 
Shanklin,  esq..  State  surveyor-general,  Sac- 
ramento, Cal.,  July  24,  1882.— I  L.  D.,  537. 


13. 

INITIATION  OF  CONTEST. 

No  preliminary  fee  chargeable  by  register 
and  receiver  in  such  case. 

Commissioner  McFarland  to  Sanford  Parker, 
esq.,  receiver,  Niobrara,  Nebr.,  June  20,  1883. 
— 2  L.  D.,66i. 


,  13a. 

RAILROAD  SELECTIONS. 

Rule  for  computing  the  fees  allowed  in  such 

;  cases. 

!  Commissioner  McFarland  to  W.  W.  Spald- 
ing, R.  P.  M.  and  D.  A.,  Duluth,  Minn.,  July 
12,  1883. — 2  L.  D.,  662. 


II. 

INDIAN  LAND-HOW  PAID  FOR. 
No  purchase  of  the  Pawnee  Indian  lands  can 
be  consummated  until  the  required  payment 


14. 

.  STATE  OF  KANSAS. 

FIVE   PER   CENT.   ACCOUNT. 

The  view  originally  taken,  and  under  which 
all  State  fund  accounts  based  upon  the  com- 
pacts of  admission  into  the  Union  have  been 
adjusted,  is  that  the  amount  due  to  the  State 
is  the  fixed  per  centum  of  proceeds  of  lands 
sold  for  cash.  Congress  did  not  engage  not  to 
dispose  of  lands  in  any  other  manner,  and  might 
I  otherwise  dispose  of  them  without  violation  of 
the  compact. 
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Fees  received  in  connection  with  the  various 
'dispositions  of  public  lands  are  costs  and  not 
price,  and  fonn  no  part  of  the  consideration 
upon  which  disposal  is  made.  , 

No  ground  is  perceived  for  departure  from 
the  views  and  practice  which  have  hitherto  pre- 
vailed, or  for  readjustment  of  the  5  per  cen- 
tum account  of  the  Stale. 

Commissioner  McFarland  to  S.  J.  Crawford, 
esq.,  Washington,  D.  C,  July  1883.— 2  L.  D., 
695 ;  see  No.  42. 


15. 

CHECKS  OR  DRAFTS. 

Checks,  postal  orders,  or  drafts  are  not  re- 
ceivable in  payment  for  public  lands  sold. 

Commissioner  NfcFarland  to  J.  H.  Patzki, 
captain  and  assistan  tsurgeon,  U.  S.  A.,  St.  Au- 
gustine,  Fla.,  August  7, 1883.— 2  L.  D.,  658. 


16. 

LOCAL  LAND  OFFICERS-SURREXDER  OF 

OFFICE. 

INSTRUCTIONS. 

Cummisiioner  McFarland  to  Henry  O. 
Beatty,  esq.,  R.  P.  M.,  Sacramento,  Cal.,  Au- 
gust 13,  1883. — 2  L.  D.,  672. 


17. 

DEPOSITS  FOR  PURCHASE  OF  PUBLIC 
LANDS. 

Deposits  should  be  made  with  the  Treasurer 
and  Assistant  Treasurer  of  the  United  States 
or  the  receiver  of  public  moneys  for  the  dis- 
trict where  the  land  is  situated,  to  the  credit 
of  the  United  States,  "on  account  of  sales  of 
public  lands." 

Commissioner  McFarland  to  Calvin  Perkins, 
esq.,  attorney  at  law,  Memphis  Tenn.,  Sep- 
tember 3,  1883. — 2  L.  D.,  659. 


clerk  of  court  in  final  proof  in  pre-emption 
cases. 

Commissioner  McFarland  to  H.  R.  Pease, 
receiver,  Watertown,  Dak  ,  .September  8, 1883. 
— 2  L.  D.,  659;  see  Nos.  68,  127. 


10. 

PLATS  AND  DIAGRAMS. 

The  fees  of  registers  and  receivers  for  plats 
and  diagrams  as  fixed  by  circular  of  July  20, 
1883,  are  not  mandatory  except  as  to  the  max- 
imum rate.  There  is  no  objection  to  their 
doing  the  work  for  as  much  less  as  they  please. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  September  19,  1883. — 
2  L.  D.,  661 ;  see  Nos.  28,  68,  127. 


20. 


DEPOSITS  WITH  RECEIVER. 

LAND   IN   KANSAS. 

As  the  money  in  question  was  merely  de- 
posited with  the  receiver,  and  has  not  been  ac- 
counted for  nor  covered  into  the  Treasury, 
it  is  a  case  between  the  claimant  and  the  re- 
ceiver, 

Commissioner  McFarland  t«>  I.  W.  McNeal, 
Medicine  Lodge,  Kans.,  September  29,  1883. 
— 2  L.  D.,  672;  sec  No.  24. 


21. 

TRANSCRIPTS  OF  RECORDS. 

The  only  record  information  for  which  land 
offices  (other  than  cosolidated)  are  lawfully  en- 
titled to  charge,  is  for  plats  or  diagrams  and 
for  lists  of  taxable  lands  for  State  or  Territorial 
authorities. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Aberdeen,  Dak.,  September  30,  1883. 
— 2  L.  D.,  671 ;  see  Nos.  28,  68,  127. 


18. 

FEES. 

EXAMINING  TESTIMONY   ON   FINAL   PROOF. 


22. 

FEES. 

OLD  CONTESTS — NEW  LAND  OFFICES. 


No  fees  are  authorized  by  law  for  exam-        Decisions  relating  to  contests  involving  land 
ining  and  approving  testimony  taken  before  a    transferred  to  a  new  office  should,  when  re- 
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ceired  at  the  old  office,  be  promptly  forwarded 
to  the  new.  The  fees  for  issuing  notices  in 
such  cases  belong  to  the  new  register. 

Commissioner  McFarland  to  register  and  re- 
ceiver, North  Platte,  Nebr.,  October  24, 1883. 
— 2  L.^).,  222 ;  10  C.  L,  O.,  270. 


23. 

SWAMP  SELECTIONS  AND  INDEMNITY 
SWAMP  SELECTIONS. 

STATE  OF  WISCONSIN.  i 

As  the  fee  of  one  dollar  to  the  register  and 
receiver,  for  the  location  of  each  160  acres, 
authorized  by  R.  S.  2238,  is  required  "  to  be 
paid  by  the  State  or  corporation  making  such 
location,"  and,  as  in  the  case  of  swamp  selec- 
tions, the  location  is  not  made  by  the  State  but 
by  the  Secretary  of  the  Interior,  the  fee  is  not 
chargeable. 

Otherwise  in  case  of  swamp  indemnity  se- 
lections. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  28,  1883. — 2  L.  D.,  667;  10 
C.  L.  O.,  332. 


24. 

LADY  BRYAN  SILYBR  MINING  COMPANY. 

If  money  left  on  deposit  with  a  former  re- 
ceiver is  not  accounted  for  or  covered  into  the 
Treasury,  his  successor  in  office  is  not  charge- 
able, and  it  cannot  be  allowed  on  the  entry  on 
account  of  which  it  was  deposited. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Carson  City,  Nev.,  January  25, 1884. — 
2  L.  D.,  673;  see  No.  20. 


25. 

INSTRUCTIONS. 

Charge  of  fees  by  register  and  receiver  for 
testimony  not  reduced  to  writing  by  them 
personally,  or  by  their  clerks,  or  (in  final  home- 
stead cases)  by  the  judge  or  clerk  of  a  court 
of  record,  is  a  palpable  violation  of  law. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  January  28,  1884.— 2  L. 
D..  665;   loC.  L.  O.,  355. 


26. 

INFORMATION. 

No  charge  is  to  be  made  for  information 
concerning  a  tract  of  land  unless  in  the  form 
of  a  plat  or  diagram. 

Registers  are  not  to  retain  the  fee  of  one 
dollar,  for  notice  of  cancellation  of  an  entry, 
authorized  to  be  collected  by  them,  unless  a 
notice  of  the  cancellation  is  actually  given. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  February  15,  1884. — 2 
L.  D.,  660;  see  Nos.  28,  68,  127. 


27. 

HOMESTEAD  AND  PRE-EMPTION  PROOFS. 

Duplicate  copy  of  homestead  and  pre-emp- 
tion proofs  is  not  required,  and  charge  therefor 
is  illegal. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Watertown,  Dak.,  April  7, 1884. — 2  L. 
D.,  671 ;  see  Sec.  2262,  U.  S.  R.  S.,  requiring 
duplicate  rnial  pre-emption  affidavit. 


28. 

ABSTRACTS  OF  RECORDS. 

Registers  and  receivers  of  other  than  con  - 
solidated  offices  are  not  allowed  to  furnish 
abstracts  from  the  records  of  their  offices  for  the 
use  of  individuals  and  charge  therefor  unless 
the  information  is  in  the  form  of  plats  or  di- 
agrams. 

Parties  in  interest  or  their  attorneys  are  to 
be  permitted  to  examine  the  records  under 
proper  rules,  but  will  not  be  allowed  to  use  the 
records  to  obtain  information  for  the  purpose 
of  selling  the  same. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Las  Cnices,  N.  Mex.,  April  18,  1884. 
— 2  L.  D.,655;  see  Nos.  21,  26. 


28a. 

FEES  OF  LOCAL  OFFICERS. 

HITCHCOCK   BROTHERS. 

The  local  officers  cannot  demand  a  fee  for 
answering  a  verbal  or  written  inquiry  as  to  the 
status  of  a  certain  tract. 


DIGB8T  OF  LAND  DBSISIOITS. 


Commissioner  McFarland  to  register  and  re- 
ceiver, Mitchel,  Dak.,  April  25,  18S4. — 2  L. 
D.,  198;   II  C.  L.  O.,  67. 


20. 


PRB-EMPTION   AND    HOMESTEAD  -  FIN AL- 

PROOF  FEES. 

INSTRUCTIONS. 

Registers  and  receivers  are  entitled  to  fees 
for  testimony  reduced  to  writing  in  final  home* 
stead  or  pre-emption  proofs,  whether  the  en- 
tries are  allowed  or  not ;  they  are  allowed  the 
same  fees  for  examining  proofs  made  before 
judges  or  clerks  of  courts  as  are  allowed  by 
law  for  taking  the  same,  whether  they  are  ap- 
proved or  not. 

Acting  Commissioner  Harrison  to  receiver, 
Niobrara,  Nebr.,  August  4,  1884. — 3  L.  D-i 
58;  see  Nos.  68,  127. 


30. 


FEES-TRANSCRIBING  TESTIMONY. 

INSTRUCTIONS. 

There  is  no  authority  for  making  two  charges 
(for  original  and  copy)  for  transcribing  testi- 
mony. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Mitchel,  Dak.,  September  2,  1884. — 
3  L.  D.,  107 ;  II  C.  L.  O.,  188. 


31. 

PEES  -REDUCING  TESTIMONY  TO  WRITING. 

CALDWELL  AND  SMITH. 

Fees  may  be  collected  by  the  local  officers 
for  testimony  actually  reduced  to  writing  by 
them  or  their  clerks,  but  not  for  that  reduced 
to  writing  by  claimants  or  attorneys  and  exam- 
ined by  them. 

When  testimony  fees  have  been  improperly 
collected,  repayment  must  be  made  to  the  prin- 
cipals and  not  to  their  attorneys. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  i,  1884. — 3  L.  D.,  125;  11  C. 
L.  O.,  210. 


32. 

ACCOUNTS-PRIOR  ADJUSTMENT. 

DANIEL  WOODSON   AND  J.   W.   WHITFIELD. 

Accounts  long  since  adjusted  and  settlement, 
acquiesced  in  for  many  years  will  not  be  re- 
opened. 

Acting  Commissioner  Harrison  to  William 
Brindle,  December  6,  1884. — 3  L.  D.,  364. 


32a. 


DEPOSITS  FOR  SURVEY-EXCESS  OVER  COSTS 

INSTRUCTIONS. 

Acting  Commissioner  Harrison  to  receivers 
Tucson,  Arizona,  January  30,  1885. — 3  L.  D., 
348;  II  C.  L.  0.,338. 


33. 

DISCONTINUANCE  OF  SUIT. 

UNITED  STATES  V.   HAWFORD. 

Discontinuance  of  suit  advised  on  the  facts 
stated. 

Assistant  Secretary  Muldrow  to  the  Attorney 
General,  May  28,  1885. — 3  L.  D.,  565. 


34. 

FIVE  PER  CENT.  EARNINGS  KANSAS  PA- 
CIEIC  RY.  CO. 

UNION    PACIFIC   RY.   CO.   V.   U.   S. 

In  determining  the  amount  due  the  govern- 
ment from  the  subsidized  portion  of  road  the 
mileage  basis  is  accepted  for  the  purposes  of 
the  pending  case. 

Secretary  Lamar  to  Attorney- General  Gar- 
land, June  13,  1885.— .3  L.  D.,  585. 


35. 

PEES-TRANSCRIBING  TESTIMONY. 

INSTRUCTIONS. 

Local  officers  may  not  employ  clerks,  in  the  «. 
pay  of  the  United  States,  for  the  purpose  of  re- 
ducing testimony  to  writing. 


DIGEST   OF   LAND    DECISIONS. 


Testimony  must  be  written  out  and  signed 
by  the  witness  at  the  time  of  taking  it ;  neither 
hearings  nor  reports  may  be  delayed  in  order 
to  give  the  writing  to  particular  persons;  a 
per-diem  fee  for  hearing  cases  or  taking  testi- 
mony may  not  be  charged. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Huron,  Dak.,  July  23,  1884. — 
3  L.  D.,  105;  see  Nos.  68,  123,  127. 


36. 

ACCOUNTS-APPEAL-  CERTIORARI. 

GEORGE   K.  BRADFORD. 

It  lies  within  the  discretion  of  the  Commis- 
sioner of  the  General  Land  Office,  to  adopt 
such  method<t  in  the  examination  of  accounts, 
as  may  seem  to  him  best  calculated  to  ascer- 
tain the  justness  and  accuracy  of  the  same,  and 
his  action  in  such  matter  is  not  subject  to  ap- 
peal, though  it  will  be  reviewed  on  certiorari 
for  due  causes  shown. 

The  writ  was  denied,  where  it  appeared  that 
the  adjustment  of  an  account  for  services  as 
deputy  surveyor,  had  been  suspended,  pending 
an  examination  of  the  work  in  the  field. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  30,  1885.— 4  L.  D.,  269;  12  C.  L. 
O.,  244. 


37. 


CERTIFICATES  OF  DEPOSIT  FOR  SURVEY. 

EDWARD   POLLITZ. 

Certificates  issued  for  deposits  made  subse 
quent  to  the  act  of  August  7,  1882,  to  cover 
excess  in  the  cost  of  surveys  executed  under 
contracts  entered  into  prior  to  the  passage  of 
said  act,  may  be  received  in  payment  for  any 
public  lands  entered  under  the  preemption  or 
homestead  laws. 

Acting  Secretary  Muldrow  to  Commissioner 
Spaiks,  January  16,  1886. — 4  L.  D.,  326;  see 
Nos.  43,  69.  95,  108. 


38. 

ACCOUNTS-DEPUTY  SURVEYOR. 

JOHN   A.  M'QUiNN. 

Duplicate  oaths  of  the  deputy  surveyor's 
assistants,  to  replace  originals,  alleged  to  have 
been  lost  from  the  files,  should  not  be  accepted 
with  the  field  notes,  without  a  satisfactory  show- 
ing that  said  originals  were  duly  made  and 
filed,  and  that  due  diligence  has  been  used  to 
procure  new  oaths  from  said  assistants. 

Secretary  Lamar  to  Commissioner  Sparks, 
JaMiary  20,  1886, — 4  L.  D.,  329 ;   12  C.  L.  O., 

317. 


30. 


ACCOUNTS-SURVEY  CONTRACTS. 

G.  W..  BAKER  ET  A  I.. 

The  survey  of  a  township,  under  the  deposit 
system,  should  not  be  allowed  on  the  applica- 
tion of  one  settler,  but  a  claim  should  not  be 
rejected  where  the  services  were  rendered  in 
good  faith,  under  a  contract  entered  into  when 
such  an  application  was  held  sufficient. 

That  the  amout  claimed  is  in  excess  of  the 
estimated  liability  of  the  contract,  or  that  the 
work  was  not  performed  within  the  time  speci- 
fied therein,  does  not  invab'date  the  claim; 
though  in  the  latter  case  the  rate  of  payment 
may  be  affected  thereby. 

For  work  completed  within  the  specified 
time,  the  account  should  be  audited  at  the  con- 
tract price,  and  for  work  performed  thereafter, 
at  a  rate  measured  by  the  value  of  such  work, 
not  exceeding  the  maximum  rate  allowed  for 
such  period. 

It  lies  with  the  Commissioner  of  the  General 
Land  Office  to  determine  by  what  method  the 
accuracy  and  justness  of  accounts  shall  be  as- 
certained, but  where  the  evidence  required  by 
the  regular  practice  is  furnished,  an  arbitrary 
rejection  is  not  authorized. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  22,  1886 — 4  L.  D  .  451 ;  13  C.  L.  O,, 
34;  see  No.  41. 


DIGEST  Of  LAND   DECISIONS. 


40. 

SUBVET— CONTRACT-RATE  OF  PAYMENT. 

HARRY   S.  CHURCH. 

Payment  of  augmented  rates  is  not  warxanted 
except  on  conclusive  showing  of  the  plat  and 
field  notes. 

The  price  fixed  for  the  original  survey  of 
exterior  lines  should  be  allowed  for  retracing 
and  re-establishing  such  lines,  where  the  con- 
tract authorizes  such  work  but  does  not  fix  the 
price  therefor. 

Acting  Secretary  Muldrow  to  Commiuioner 
Sparks,  May  26,  1887.— 5  L.  D.,  668. 


41. 

ACCOUNTS-AUTHORITY  OF  THE  COMMIS- 
SIONER. ^ 

m'clellan  and  bridges. 

The  discretion  of  the  Commissioner  of  the 
General  Land  Office  to  adopt  such  means,  in 
the  examination  of  accounts,  as  may  seem  to 
him  best  calculated  to  ascertain  the  justness 
and  accuracy  of  the  same,  will  not  be  controlled 
by  the  Department  unless  there  is  a  clear  <;ho\v- 
ing  that  such  power  has  been  improperly  exer- 
cised. 

The  case  of  G.  W.  Baker  et  al.  cited  and 
distinguished. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  4,  1886.— 4  L.  D.,  550  j  13  C.  L.  O.,  84; 
see  No.  39. 


42. 

SALE  OF  INDIAN  LANDS-STATE  CLAIM  FOR 
FIVE  PER  CENT. 

THE  STATE  OF   KANSAS  V.  THE   UNITED 

STATES. 

The  provisions  of  section  2,  act  of  March 
3,  1857,  directing  the  allowance,  to  each  of  the 
States,  of  five  per  cent,  of  the  proceeds  result- 
ing from  the  sale  of  land  theretofore  included 
in  Indian  reservations,  are  not  applicable  to 
States  subsequently  admitted  to  the  Union. 

The  declaration  common  to  the  acts  admit- 
ting the  several  States  to  the  Union,  that  *'  all 
laws  not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  that  State  as  in 
the  other  States  of  the  Union,"  is  not  intended 
to  enlarge  a  specific  grant,  or  authorize  the 
payment  of  money  out  of  the  Treasury  not 
otherwise  authorized. 

It  is  the  duty  of  the  Secretary  of  the  Interior 
to  inquire  into  the  legality  of  claims  presented, 
regardless  of  apparent  legislative  or  executive 
construction,  and  determine  whether  they  are 
valid  claims  in  law  against  the  United  States. 

Appropriation  of  money  by  special  acts  of 
Congress  for  the  payment  of  particular  claims 
does  not  warrant  the  conclusion  that  the  gov- 
ernment ^recognizes  its  legal  liability  for  the 
amount  of  such  claims,  or  for  the  amount  of 
other  claims  of  like  character. 

The  provision,  in  the  act  admitting  Kansas 
10  the  Union,  for  the  payment  of  five  per  cent, 
of  the  net  proceeds  resulting  from  the  sale  of 
lands  by  the  government  was  limited  by  its 
terms  to  the  sale  of  public  lands,  and  affords 
no  basis  for  a  claim  where  sales  are  made  of  In- 
dian lands  by  the  government  acting  as  trustee. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  28.  1887. — 5  L.  D.,  712;  see  No.  14. 
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DIGBBT   OF  LAND   DBCISIOM. 


CIRCULARS,  Nos.  43  to  137. 


43. 

DEPOSITS  FOR  SURVEYS. 

CIRCULAR. 

Commissoner  McFarland  to  surveyors-gen- 
eral, September  5,  1881. — I  L.  D.,  665;  8  C. 
L.  O.,  108  ;  see  Nos.  69,  95,  108. 


44. 

TIMBER-CULTURE  ENTRY. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  February  i,  1882. — i  L.  D.,  638; 
see  Nos.  55,  57. 


45. 

MINING  CLAIM-ADVERSE  PROCEEDINGS. 

CIRCULAR. 

t 

Commissioner  McFarland  to  registers  and 
receivers,  May  9, 1882. — i  L.  D.,  685;  9  C. 
L.  O.,  52;  see  No.  66. 


48. 

PROTECTION  OP  TIMBER  ON  PUBLIC  LAND. 

INSTRUCTIONS. 

Commissioner  McFarland  to  special  timber 
agents,  September  19,  1882. — i  L.  D.,  696; 
9  C.  L.  O.,  136. 


40. 

MINING  CLAIM-PATENT  POR  PLACER. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  and  surveyors-general,  September 
22,  1882.— I  L.  D.,  685  ;  9  C.  L.  O.,  130. 


46. 


50. 

TIMBER  TRESPASS-MESQUITE-MINERAL 

LAND. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  and  special  timber  agents,  October 
12,  1882. — I  L.  D.,  695 ;  9  C.  L.  O.,  203. 


TIMBER  TRESPASS-ACT  OF  JUNE  3, 1878. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  and  special  timber  agents,  June  30, 
1882. — I  L.  D.,  697 ;  9  C.  L.  O.,  100. 


47. 


SALES  OF  COAL  LANDS-RULES  AND  REGU- 
LATIONS. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  July  31,  1882. — i  L.  D.,  687. 


51. 

DELIVERY  OF  PATENTS. 

INSTRUCTIONS. 

Acting  Commissioner  Harrison  to  registers 
and  receivers,  October  25,  1882. — i  L.  D., 
638;  9  C.  L.  O.,  157. 


52. 

SURVEY  OF  MINING  CLAIMS. 

INSTRUCTIONS. 

Commissioner  McFarland  to  U.  S.  survey- 
ors-general, November  16,  1882. — i  L.  D., 
693;  9  C.  L.  O.,  162. 


t^BBBft  Oir  iiAKD   DBClSIOifflL 


83. 

MINING  CLAIM8-PLACBR-AEEA-BX- 
PENDITTRE. 

INSTRUCTIONS. 

Commissioner  McFarland  to  registers  and 
receivers,  and  surveyors-general,  December 
9,  1882 — I  L.  D.,  694. 


54. 

SOLDIERS'  HOMESTEAD  DECLARATORY 
STATEMENTS. 

CIRCULAR. 

Conunissioner  McFarland  to  registers  and 
receivers,  December  15,  1882.— i  L.  D.  648. 


TIMBER  LANDS-RAILROAD  CGNSTRXTCTION, 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  and  special  timber  agente,  March 
3,  1883.— I  L.  D,  699;  10  C.  L.  O.,  II. 


85.  61. 

TIMBER-CULTURE  CONTESTS.  CORRECTING  DUPLICATE  PLATS. 

CIRCULAR.  INSTRUCTIONS  TO  SURVSYORS-GENERAL — DIA- 

GRAMS HOW  TO  BE  MADE,  ETC. 

Commissioner  McFarland  to  registers  and 
nceiven,  December  20,  1882.— i  L.  D.,  651 ;       Commissioner  McFarland  to  surveyon^g^n. 


60. 

RESTORATION  OP  LOST  CORNERS. 

SYNOPSIS  OF  ACTS  OF  CONGRESS  REGULATING 
SURVEYS — ^RULES  FOR  THE  RESTORATION 
OF  LOST  AND  OBLITERATED  CORNERS. 

Commissioner  McFarland,  March  13, 1883.-^ 
I  L.  D.,  671 ;  10  C.  L.  O.,  43;  see  No.  133. 


9  C.  L.  O.,  198;  see  Nos.  44,  57. 


56. 

REVISED  REGULATIONS  RELATIVE  TO  SOL- 
DIERS' AND  SAILORS'  ADDITIONAL 
HOMESTEAD  ENTRIES. 

Commissioner  McFarland  to  registers  and 
receivers,  February  13,  1883. — i  L.  D.,  654; 
9  C.  L.  O.,  232. 


eral,  March  .19,  1883. — i  L.  D.,  67a 


62. 


CIRCULAR  INSTRUCTIONS  RELATIVE  TO 
ENTRIES  UNDER  THE  HOMESTEAD,  PRE- 
EMPTION, AND  TIMBER  CULTURE  LAWS. 

Commissioner  McFarland  to  registers  and 
receivers,  March  20, 1883. — '  L.  D.,  656;  10 
C.  L.  O.,  37. 


57. 


TIMBER-CULTURE  CONTESTS. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  February  13,  1883. — i  L.  D.,  652; 
10  C.  L.  O.,  9;  see  Nos.  44,  55. 


58. 

TIMBER  TRESPASS-DAMAGES. 

INSTRUCTIONS. 

Commissioner  McFarland  to  special  timber 
agents,  March  I,  1883.— i  L.  D.,  695. 
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63. 

UNLAWFUL  INCLOSURES  OF  PUBLIC 
LANDS. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  and  special  agents,  April  5,  1883. — 
I  L.  D.,  683;  2  L.  D.,  640;  10  C.  L.  O.,  41 ; 
see  No.  67. 


64. 


LANDS  IN  ALABAMA-COAL  AND  IROJ». 

Commissioner  McFarland  to  district  land 
offices,  April  9,  1883. — >  L.  D.,  655 ;  10  C. 
L.  O.,  54. 
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65. 

INDKMNITY  LANDS-WITHDRAWAL. 

CIRCULAR. 

Acting  Commissioner  L.  Harrison  to  reg- 
isters and  receivers.  May  22,  1883. — 2  L.  D., 
517;   10  C.  L.  O.,  95. 


1883. — 3  L.  D.,  350;  10  C.  L.  O.,  249;  see 
Nos.  43,  95,  108. 


66. 

CIRCULAR. 

ENTRY  OF  LODE  CLAIMS — ASSIGNEE  OF  APPLI- 
CANT —  TRUSTEE  —  ADVERSE  CLAI  MS  — 
PROOF  OF  TITLE  TO  LODE  CLAIMS. 

Acting  Commissioner  Harrison  to  registers 
and  receivers  and  surveyors-general,  June  8, 
1883. — 2  L.  D.,  725;  10  C.  L.  O.,  191,  see 
No.  45. 

67. 

UNLAWFUL  INCLOSURES  OF  PUBLIC 
LANDS. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  and  special  agents,  July  19,  1883. — 
I  L.  D.,  684;  10  C.  L.  0.,i79;  see  No.  63. 


68. 

FEES  FOR  REDUCING  TESTIMONY  TO  WRIT- 
ING, ETC. 

INSTRUCTIONS. 

Commissioner  McFarland  to  registers  and 
receivers,  July  20,  1883. — 2  L.  D.,  662;  10 
C.  L.  O.,  198;  see  Nos.  84,  85,  127. 


68a. 


FAILURE  TO  REPORT  AS  TO  APPEAL  IN 

TIME. 

Commissioner  McFarland  to  registers  and 

receivers    United    States    land    offices,  July 

23,   1883.  — 2   L.   D.,  205;    10  C.   L.  O., 

190. 


89. 


DEPOSITS  FOR  SURYET  OF  PUBLIC  LANDS. 

CIRCULAR. 

-    Commissioner  McFarland  to  surveyors-gen- 
eral, registers,  and  receivers,  September  15, 


70. 


FINAL  PROOF  AND  OTHER  MATTERS. 

DUTY  OP  LOCAL  OFFICERS. 

Commissioner  McFarland  to  district  land 
officers,  September  17,  1883. — 2  L.  D.,  199 ; 
10  C.  L.  O.,  228 ;  see  No.  96. 


71. 

HOMESTEAD  AND  TIMBER-CULTURE  EN- 
TRIES CANCELLED -REPAYMENT  OF 
FEES  AND  COMMISSIONS. 

INSTRUCTIONS. 

Commissioner  McFarland  to  registers  and 
receivers,  December  i,  1883. — 2  L.  D.,  660; 
10  C.  L.  O.,  306 ;  see  No.  921. 


72. 

INSTRUCTIONS  UNDER  CIRCULAR  OF  JULY 
6, 1883,  IN  REGARD  TO  APPLICATIONS 
EMBRACING  MORE  THAN  ONE  LODE 
LOCATION. 

Acting  Commissioner  Harrison  to  register 

and  receiver ,  December  20,  1883. — 

2  L.  D.,  726;  10  C.  L.  O.,  306. 


73. 

FINAL  PROOF  NOTICES. 

RATES  OF  ADVERTISING. 

Commissioner  McFarland  to  registers  United 
States  land  offices,  January  30,  1884. 

Rates  not  to  exceed  the  rates  established  by 
State  or  Territorial  laws  for  the  publication  of 
legal  notices. — 2  L.  D.,  205 ;  10  C.  L.  O.,  360; 
see  circular  of  April  21,  1885. — ^2  C.  L.  O., 
34.  

74. 

RELATIYE  TO  HEARINGS  ORDERED  OPON 
SPECIAL  AGENTS'  REPORTS. 

INSTRUCTIONS. 

Commissioner  McFarland  to  registers  and 
receivers,  and  special  agents  General  Land 
Office,  May  8, 1884.— 2  L.  D.,  807  ;  ii  C.  L. 
O.,  84. 


DI0B8T   OF  LAND   DECISIONS. 
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75. 

INDIAN  OCCUPANTS-HOMES  AND   IM- 
PROVEMENTS TO  BE  PROTECTEi). 

CIRCULAR. 
Commissioner  McFarland  to  registers  and 
receivers,  May  31,  1884. — 3  I^- I>.»  3V  J  " 
C.  L.  O.,  93. 


76. 

OPnCIAL  PENALTY  ENVELOPES. 

CIRCULAR. 

Instructions  under  "An  act  making  appro- 
priations for  the  service  of  the  Post-Office  De- 
partment for  the  fiscal  year  ending  June  30, 
1885,  and  for  other  purposes,"  providing  for 
penalty  envelopes. 

H.  M.  Teller,  Secretary,  July  9,  1884. — 3 
L.  D.,  6 ;  see  No.  80. 


77. 

PRE-EMPTION  AND  H0ME8TE  AD-PIN  A  L 

PROOP. 

CIRCUI-AR. 

Registers  enjoined  to  see  that  final-proof 
notices  are  published  only  in  established  bona- 
fide  newspapers  having  an  actual  and  legiti- 
mate circulation  in  the  vicinity  of  the  land. 

Commissioner  McFarland  to  registers  U.  S. 
land  offices,  July  31, 1884. — 3  L.  D.,  52;  11  C. 
L.  O.,  146;  see  circular  of  April  21,  1885. — 
12  C.  L.  O.,  34;  see  No.  977. 


78. 

NOTICE  OP  THE  RIGHT  OP  APPEAL. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and 
receivers,  United  States  land  offices,  August 
29, 1884. — 3  L.  D.,99;  II  C.  L.  O.,  178;  see 
Nos.  86,  121. 


79. 

INDIAN  HOMESTEADS-ACT  OP  1884. 

CIRCULAR. 

Commissioner  McFarland  to  registers  and  re< 


80. 

REGISTRATION  OP  MAIL  MATTER. 

CIRCULAR. 

M.  L.  Joslyn,  acting  secretary,  September 
3,  1884.— 3  L.  D.,  108;  II  C.  L.  O.,  195; 
see  No  76. 


81. 

OPPICIAL  TELEGRAMS. 

CIRCULAR. 

H.  M.  Teller,' secretary,  September  17, 
1884. — 3  L.  D.,  Ill ;  II  C.  L.  O.,  195;  see 
No.  83,91. 


82. 


ATTORNEYS-ADMISSION  TO  PRACTICE. 

REGULATIONS. 

Secretary  Teller,  September  18,  1884. — ^3 
L.  D.,  113;  II  C.  L.  O.,  130;  see  Nos.  107, 
128,  926. 


83. 

OPPICIAL  TELEGRAMS. 

CIRCULAR. 

Secretary  Teller  to  officers,  agents,  and  em- 
ploy^ of  the  Department,  September  24, 1884. 
— 3  L.  D.,  123;  II  C.  L.  O.,  222;  see  Nos. 
81,91. 


84. 

FEES-REDUCING  TESTIMONY  TO  WRITING. 

CIRCULAR.. 

Acting  Commissioner  Harrison  to  registers 
and  receivers,  October  3,  1884.— 3  L.  D.,  1 32; 
II  C.  L.  O.,  210;  see  Nos.  68,  85,  123,  127. 


85. 


FEES-REDUCING  TESTIMONY  TO  WRITING. 

CIRCULAR. 

Acting  Commissioner  Harrison  to  registers 


ceiveis,  August  23,  1884. — 3  L.  D.,  91 ;  11    and  receivers,  October  4, 1881. — 3  L.  D.,  160; 


C.  L.  O.,  217. 


see  Nos.  84,  68,  123,  127. 


IS 


BiQBST  or  itAiTD  mBouioire. 
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86. 


EB6IBT1RING  KAIL  KATTEB. 

CIRCULAR. 

Aedng  Commissioner  L.  Harrison  to  sur- 
^PVyoD-general,  registers  and  receivers,  and 
special  agents,  October  ii,  1884.— 3  L.  D., 
140;  II  C.  L.  O.,  227;  see  Nos.  78,  121. 


87. 

8BC0ND  BNTEIE8  \ND  FILINGS. 

CIRCULAR. 

Acting  Commissioner  Harrison  to  registers 
and  receivers,  October  23,  1884.— 3  L.  D., 
161;  II  C.  L.  O.,  260;  see  Nos.  100,899, 
1 155. 


88. 

PEB-BMPnON ;    HOMESTEAD-FINAL  AFFI- 
DAVIT. 

CIRCULAR. 

Hereafter,  if  the  final  affidavit  required  in 
Sec.  2262  or  2301,  R.  S.,  is  made  before  a 
judge  of  probate  who  is  by  law  clerk  of  his 
own  court,  he  must  certify  as  "^x  officio  clerk." 

Acting  Commissioner  Harrison  to  registers 
recetTets,  October  24,  1884.--3  I-  I>i 
154;  II  C.  L.  O.,  250. 


80. 

MINING  CLAIM ;  SURYET. 

CIRCULAR. 

Commissioner  McFarland  to  U.  S.  surveyors- 
Scnonl,  and  registers  and  receivers,  Decem- 
ber 4,  1884,-3  L.  D.,  540;  II  C.  L.  O.,  296; 
No.  92, 126. 


to. 

DESERT  LAND-FINAL  PROOF. 

CIRCULAR. 


those  of  claimants  may  be  taken  before  a 
register  or  receiver,  a  United  States  commis- 
sioner, or  a  clerk  of  a  court  of  record. 

Commissioner  McFarland  to  registers  and 
receivers,  December  10, 1884.— 3  L.  D.,  246  ; 
II  C.  L.  0.,3i6;  see  No.  134. 


01. 

OFFICIAL  TELEGRAMS. 

CIRCULAR. 

Charges  for  telegrams  sent  and  proofs  there- 
of in  accounts. 

Assistant  Conmiissioner  Harrison  to  special 
agents,  February  10, 1885.— 3  L.  D:,  389;  see 
No.  81,  83. 


02. 

MINING  CLAIM-SURYET. 

CIRCULAR   OF  DECEMBER  4,  1 884,  AMENDED. 

Commissioner  Sparks  to  U.  S.  surveyors - 
general,  and  registers  and  receivers.  May  1 1 , 
1885.— 3  L.  D.,  542;  12  C.  L.  O.,  51 ;  see 
No.  89,  126. 

03. 

SPECIAL  AGENTS'  ACCOUNTS. 

CIRCULAR. 

Commissioner  Sparks  to  special  agents.  May 
27,  1885.— 3  L.  D.,  575;  12  C.  L.  O.,  231. 


94. 

EXPIRED  PRE-EMPTION  FILINGS. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, June  4,  1885. — 3  L.  D.,  576;  12  C. 
L.  O.,  117  ;  see  No.  1083. 


05. 

DEPOSIT  SURYEYS. 

CIRCULAR. 


The  depositions  of  witnesses  in  desert-land  I  Commissioner  Sparks  to  surveyors-general, 
final  proofs  may  be  taken  only  before  the  reg-  and  registers  and  receivers,  June  24,  1885. — 
ister  and  receiver  of  the  proper  district,  but  I  3  L.  D.,  599;  12  C.  L.  O.,  124;  see  Nos.  43, 108. 
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06. 

PAYMENTS  FOR  AREA  IN  EXCESS  OF 
QUARTER  SECTION. 

CIRCULAR. 

Commissioner  Sf^rks  to  registers  and  re- 
ceivers, June  26,  1885. — 3  L.  D.,  606;  12  C. 
L.  O.,  117;  see  No.  70. 


97. 

INDEMNITY  SCHOOL  SELECTIONS. 

CIRCULAR. 

1 .  Tracts  selected  must  be  connected  with 
specific  tract  lost  as  basis  of  selection. 

2.  In  California  selections  to  be  submitted 
to  Commissioner  before  approval  or  receipt  of 

fees. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, July  23,  1885.— 4  L.  D.,  79 ;  12  C.  L. 
.0.,  175. 


101. 

RAILROAD  INDEMNITY  SELECTIONS. 

CIRCULAR. 

Acting  Commissioner  Walker  to  registers 
and  receivers,  August  4,  1885. — 4L.  D.,  90 ; 
12  C.  L.  O.,  148. 


98. 


MINING  REGULATIONS  FOR  THE  DISTRICT 

OF  ALASKA. 

Department  of  the  Interior,  July  28, 1885,  L. 
Q.  C.  Lamar,  Secretary;  approved,  Grover 
Cleveland,  President.— 4  L.  D.,  128;  12  C. 
L.  O.,  158. 


102. 

RIGHT  OF  WAY  TO  RAILROADS. 

\  CIRCULAR. 

Acting  Commissioner  Walker  to  registers 
and  receivers,  and  special  agents,  August  29, 
1885. — 4  L.  D.,  150;  12  C.  L.  O.,  184. 


103. 


TOWNSHIP  SURYEY-PLAT  OFFICIALLY 
FILED-PRE-REQUISITES  THEREOF. 

INSTRUCTIONS. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, October  21,  1885. — 4  L.  D.,  202;  12 
C.  L.  O.,  244. 


99. 

PRACTICE-HEARINGS. 

CIRCULAR. 


104. 

MINING  CLAIM-EXPENDITURE. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, and  surveyors-general,  December  14, 
1885.— 4  L.'D.,  374;  12  C,  L.  0.,264. 


105. 


PROTECTION  OF  TIMBER  UPON  PUBLIC 

LANDS. 


CIRCULAR. 


Commissioner  Sparks  to  registers  and  re- 
ceivers, and  special  agents,  July  31,  1885. — 
4  L.  D.,  503;  12  C.  L.  p.,  141 ;  see  No.  iii, 

r 

112.  Commissioner  Sparks  to  registers  and  re- 

ceivers, and  special  agents,   December   15, 


100. 

PRE-EMPTION  AND  COMMUTATION  FINAL 
PROOF-OFFICERS  AUTHORIZED  TO  TAKE 
SUCH  PROOF. 

CIRCULAR. 


1885.— 4  L.  D.,  289;  12  C.  L.  O.,  270. 


106. 


I  FINAL  PROOF   PROCEEDINGS-ATTORNEYS. 

CI  RCUL  AR 

Commissioner  Sparks  to  registers  and  re-  • 
ceivers,  March  30,1886. — 4  L.  D.,  473;  13  |      Commissioner  Sparks  to  registers  and  re- 
C.  L.  O.,  25;  see  Nos.  899,  11 55.  '  ceivers,  and  officers  authorized  to  take  affi- 
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davits  and  proofs  in  public  land  cases,  De- 
cember 15,  1885—4  L.  D.,  297;  12  C.  L.  O., 
262. 


107. 


RECOGNITION  OF  ATTORNEYS-GENERAL 
REGULATIONS. 

Circular  of  February  I,  1886;  L.  Q.  C. 
Lamar,  Secretary. — 5  L.  D.,  337;  »ee  Nos. 
82,  128. 

108. 

DEPOSIT  SURVEYS. 

CIRCULAR. 

Amends  circular  June  24,  1885. 

Commissioner  Sparks  to  receivers  of  pub- 
lic moneys,  April  15,  1886. — 4  L.  D.,  488;  13 
C.  L.  O.,  35 ;  see  Nos.  43,  95. 


109. 


SETTLERS  ON  RESTORED  RAILROAD  LANDS. 

CIRCULAR. 

Instructions  under  An  act  for  the  relief  of 
certain  settlers  on  restored  railroad  lands;  ap- 
proved January  13,  1 88 1. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, April  30,  1886. — 5  L.  D.,  165. 


ItO. 

TIMBER  CUTTING  ON  THE  PUBLIC  DOMAIN. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, and  special  agents.  May  7,  1886. 
L.  D.,  521 ;  13  C.  L.  O.,  47. 


Hi. 

CIRCULAR  OP  JULY  31,  1885,  AMENDED. 

Entries  held  for  cancellation  on  special 
agents'  reports.  Claimants  to  be  allowed  sixty 
days,  after  due  notice,  in  which  to  apply  for  a 
hearing. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, and  special  agents,  May  24,  1886. — 
4  L.  D.,  545  ;  '3  C.  L.  O.,  61 ;  sec  Nos.  99, 
112. 


112. 

SPECIAL  AGENTS  REPORTS. 

Where  entries  are  held  for  cancellation 
thereon  and  parties  appeal,  hearings  to  be  or- 
dered. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  6, 1886,  gives  instructions  under  circulars 

of  July  31,  1885,  and  May  24,  1886 $  L. 

D.,  149;  see  Nos.  74,  99,  iii,  551,  945,  948, 

9SS»  "75-  

113. 

CIRCULAR,  JULY  9,  1886. 

TOWN   .SITES. 

Commissioner  Sparks  to  registers  and  re- 
ceivers; approved  November  5,  1886. — 5  L. 
D.,  265. 

114. 

HOMESTEAD -ADDITIONAL  ENTRY -ACTS 
OF  MARCH  3,  1879 ;  JULY  1,  1879,  AND 
MAY  6,  1886. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, July  26,  1886.— 5  L.  D.,  128. 


115. 

TIMBER  CUTTING  ON  THE  PUBLIC  DOMAIN. 

CIRCULAR. 

Prescribes  regulations  under  act  June  3, 
1878. 

Commissioner  Sparks,  August  5,.  1886 5 

L.  D.,  129;  see  No.  46. 


116. 


FEES  OF  LOCAL  OFFICERS-ACCOUNTS. 

CIRCULAR. 

Acting  Commissioner  Stockslager  to  regis- 
ters and  receivers,  August  18, 1886. — 5  L.  D., 
569;  see  Nos.  68,  84,  85,  123,  127. 


117. 

FINAL  PROOF-CROSS-EXAMINATION  OF 
WITNESSES. 

CIRCULAR. 
Commissioner  Sparks  to  registers  and  re- 
ceivers, September  23,  1886. — 5  L.  D.,  178; 
see  No.  122. 
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118. 

BOUNTY  LAND  WABRANT8. 

CIRCULAR. 


124. 


.  ENTRIES  AND  PILINGS  ON  SWAMP  LANDS. 

!  CIRCULAR. 


Commissioner  Sparks  to  whom  it  may  con-  Commissioner  Sparks  to  registers  and  re- 
ccm.  Certifying  land  warran;s  discontinued,  ceivers,  December,  13,  1886.— 5  L.  D.,  279. 
September  24,  1886.— 5  L.  D.,  178. 


119. 

PEES  OP  SURYETORS-GENERAL. 

CIRCULAR. 

Commissioner  Sparks  to  surveyors-general, 
October  13,  1886. — 5  L.  D.,  190. 


120. 


APPLICATION  TO  ENTER-POST  OPPICE  AD- 
DRESS-RESIDENCE. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceiveis,  October  25,  1886. — 5  L.  D.,  198;  13 
C.  L.  0.,  195. 


121. 


NOTICE  OP  HEARINGS  AND  DECISIONS. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, and  surveyors-general,  October  28, 
1886. — 5  L.  D.,  204;  13  C.  L.  O.,  196;  see 
Mos.  78,  86. 


125. 

CIRCULAR. 

Appeals  not  taken — requirements  not  com- 
plied with — action  not  taken  under  notices 
given — must  be  promptly  reported. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, December  18,  1885.  —  6  L.  D.,  12 
(note);  12  C.  L.  O.,  262;  see  No.  121,  136. 


126. 

MINING  CLAIMS- APPLICATION. 

CIRCULAR. 

The  provisions  of  circular  N,  of  May  11, 
1885  (3  L.  D.,  542)  extended. 

Commissioner  Sparks  to  sur\'eyors- general 
and  registers  and  receivers,  February  16, 1887 . 
— 5L.D.,468;  14C.  L.O.,27;  seeNos.89,92. 


122. 


BLANK  P0RM8  POR  PINAL  PROOP. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, November  2,  1886. — 5  L.  D.,  220; 
13  C.  L.  O.,  194;  see  No.  117. 


123. 

ACCOUNTS-LOCAL  OPPICE. 

CIRCULAR. 

Commissioner  Sparks  to  receivers  of  public 
moneys,  November  6,  1886.— 5  L.  D.,  245 ; 
see  Nos.  68,  84,85,116. 


127. 


ACCOUNTS,  PEES,  TESTIMONY,  TRAN- 
SCRIPTS, ETC. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, March  15,  1887.— 5  L.  D.,  577;  14 
C.  L.  O.,  49 ;  see  Nos.  68,  84,  85,  123. 


128. 


ATTORNEYS  BEPORE  THE  LOCAL  0PPICE8. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, March  19,  1887. — 5  L.  D.,  508 ;  sec 
Nos.  82,  107,  926. 
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129. 

SCHOOL  INDEMNITY-SELECTIONS  IN  COLO- 
RADO, IN  LIEU  OF  MINERAL  LANDS  IN 
SECTIONS  16  AND  36,  ACT  OF  MARCH  3, 
1876. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers in  Colorado,  March  23,  1887. — 5  L. 
D.,  696;  14  C.  L.  O.,  57. 


130. 

OSAGE  TRUST  LANDS-ENTRY. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, April  26, 1887. — 5  L.  D.,  581 ;  14  C. 
L.  O.,  58. 


131. 


SETTLERS  AND  PURCHASERS  WITHIN  THE 
LIMITS  OF  THE  NORTHERN  KANSAS 
RAILROAD. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, April  30,  1887. — 5  L.  D.,  627 ;  14  C. 
L.  O.,  77. 


133. 

SURYEYS-SUBDIVIfilON  OF  SECTIONS. 

CIRCULAR. 

Commissioner  Sparks  to  whom  it  may  con- 
cern, June  2,  1887. — 5  L.  D.,  699 ;  14  C.  L. 
O.,  83 ;  sec  No.  60. 

134. 

DESERT  LAND-ENTRY-FINAL  PROOF. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, June  29,  1887. — 5  L.  D.,  708;  sec 
No.  90. 


135. 

TIMBER  CULTURE  ENTRIES. 

CIRCULAR. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, June  27,  1887. — 6  L.  D.,  280. 


132. 


LANDS  CHIEFLY  VALUABLE  FOR  TIMBER 
AND  STONE,  ACT  OF  JUNE  3,  1878. 


CIRCULAR. 


Commissioner  Sparks  to  registers  and  re- 
ceivers, May  21,  1887. — 6  L.  D.,  114;  14  C. 
L.  O.,  134;  see  Nos.  2089,  2090. 


136. 

CIRCULAR. 

NOTICE  OF  DECISIONS — REPORTS  OF  APPEALS. 

Commissioner  Sparks  to  registers  and  re- 
ceivers, July  6,  1887. — 6  L.  D.,  12;  14  C.  L. 
O.,  97;  see  No.  121,  125. 


137. 


RESTORATION  OF  INDEMNITY  LANDS. 

CIRCULAR. 

S.  M.  Stockslager,  acting  commissioner,  to 
whom  it  may  concern,  September  6,  1887. — 
6  L.  D.,  131 ;  14  C.  L.  O.,  141. 
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DESERT  LANDS,  Noa  138  to  176. 


138. 

DESERT  LAND-FINAL  PROOP. 

WALLACE  V.   BOYCE. 

In  the  desert  land  act  the  intendment  of  the 
statute  is  to  provide  for  the  reclamation  of 
such  lands  from  their  desert  condition  to  an 
agricultural  state.  Congress  specified  water 
as  the  means  to  that  end,  but  the  mere  con- 
veying of  water  upon  the  land  is  not  a  fulfill- 
ment of  the  law  unless  in  sufficient  quantity 
to  prepare  such  land  for  cultivation.  The 
final  proof  must  show  that  it  has  been  so  re- 
claimed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  August  2,  1882. — I  L.  D.,  26;  9  C.  L. 
O.,  120;  see  Nos.  150,  153,  162,  163. 


139. 


RELINQUISHMENT-PURCHASE-REIN- 
STATEMENT-NOTICE. 

JOSEPH   WILLIAMS. 

Reinstatement  of  entries  at  request  of  third 
parties  refused. 

Purchasers  before  patent  lake  with  notice 
of  all  defects,  and  of  contingency  that  title  may 
not  be  perfected. 

The  Government  cannot  undertake  te  en- 
force private  contracts  by  giving  substance  to  \ 
an  empty  conveyance.  \ 

Commissioner  McFarland  to  Curtis  &  Bur-  ' 
dctt,  Washington.  D.  C,  February  21,  1883.  i 
— 2  L.  D.,  24;  10  C.  L.  0„  68. 


one  person  from  making  more  than  one  entxy. 

Tu  recognize  the  assignability  of  desert  land  . 
claims  would  be  to  acquiesce  in  an  evasion  of 
the  law  and  to  enable  one  person  to  acquire 
the  title  to  an  amount  of  land  in  excess  of  the 
legal  limitation. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Lake  View,  Oregon,  March  2,  1883.— 
I  L.  D.,  28;  see  Nos.  143,  147,  161,  164. 


141. 


CHARACTER  OF  LAND-RECLAMATION- 
IRRIGATION. 

LAY   V.    HUNTER. 

In  view  of  the  evidence,  the  land  in  question 
is  held  to  be  non-desert  in  character. 

The  evidence  further  shows  that  no  effort 
to  reclaim  or  irrigate  the  land  was  made  prior 
to  initiation  of  contest. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Bozeman,  Mont.,  June  7,  1883. 
— 2  L.  D.,  17;  10  C.  L.  O.,  109. 


142. 


140. 


DE8ERT    LAND  ENTRY-NON-ASSIGNABLE. 

CHARLES   BOWLING. 

The  desert  land  act  restricts  entries  to  six 
hundred  and  forty  acres  each,  and  prohibits 

3 


irrigation-husbaSdry-definitionof 

"CROP." 

BABCOCK   V.   WATSON   ET  AL. 

Lands  that  one  year  with  another  for  a  series 
of  years  will  not,  without  irrigation,  make  a 
fair  return  to  the  ordinarily  skillful  and  in- 
dustrious husbundman  for  the  seed  and  toil  ex- 
pended in  endeavoring  to  secure  a  crop,  are 
desert  lands  within  the  law. 

The  term  "crop"  means  such  an  agricul- 
tural production  as  would  be  a  fair  reward  for 
the  expense  of  producing  it. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  7,  1883.— 2  L.  D.,  19;  lo 
C.  L.  O.,  174. 
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M3. 

A88IGNMENT-PRAUD. 

JOAB    LAWRENCE. 

Where  three  desert-land  entries,  aggregating 
1,760  acres,  were  assigned  on  the  day  they 
I  were  made  to  a  third  party,  and  the  evidence 
shows  that  they  were  really  made  for  the  bene- 
fit of  the  assignee,  the  entries  are  held  to  be 
illegal,  because  in  violation  of  the  provision 
of  the  law  which  restricts  one  person  to  an  en- 
try of  640  acres.  The  entries  are  held  to  be 
fraudulent. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  24,  1884. — 2  L.  D.,  22;  11  C.  L. 
O.,  118;  seeNos.  140,  147,  161,  164. 


One  who  contests  and  procures  the  cancel- 
lation of  a  desert-land  entry  has  the  preferred 
right  to  enter  the  tract  under  the  act  of  May 
14,  1880,  inasmuch  as  said  law  is  remedial, 
and  this  class  of  entries,  if  not  embraced  by 
the  letter,  are  within  the  reason  and  pifi-pose 
of  the  statute. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  13,  1884. — 3  L-  D..  69; 
II  C.  L.  O.,  172;  see  Nos.  134,  170,  171. 


147. 


144. 

DE8EET  LAND-FINAL  PROOF. 

RICHARD  A.  BALLANTYNE. 

There  is  no  authority  for  extension  of  time 
in  making  final  proof  in  desert  land  entries. 
Persons  who  delay  beyond  the  legal  period 
are  liable  to  contests  for  non-compliance. 

Commissioner  McFarland  to  Hon.  John  T. 
Caine,  H.  R.,  July  9,  1884.— 3  L.  D.,  8;  11 
C.  L.  O.,  136;  see  No.  155. 


145. 


DESERT  LAND-GROWING  GRASS. 

MILLER  V.  NORLE. 

Where  the  claimant  was  negligent  in  his 
reclamation,  but  the  fault  was  cured  before 
contest,  and  a  naturally  worthless  (alkaline) 
tract  was  converted  into  grass-bearing  land, 
the  entry  will  not  be  disturbed. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  14,  1884.— "3  L.  D.,  9 ;  1 1  C.  L.  O., 

135- 


DESERT  LAND-ASSIGNMENT  OF  ENTRY. 

DAVID   B.  DOLE. 

■ 

Assignments  of  desert-land  entries  were 
(erroneously)  authorized  by  instructions  of 
March  12,  1877;  ^^^^  instructions  were  re- 
voked April  15, 1 880;  upon  the  principle  that 
the  public  have  a  right  to  rely  on  such  oflicial 
interpretations  of  the  law,  assignments  made 
prior  to  date  of  said  revocation,  under  said 
instructions,  will  be  recognized,  if  not  other- 
wise violating  the  law. 

Where  two  entrymen  assigned  their  entries 
(640  and  520  acres  respectively)  to  one  per- 
son, in  1879,  he  may  prove  up  one  of  said  en- 
tries only,  under  the  ruling  in  the  case  of  Joab 
Lawrence ;  but  proof  of  reclamation  by  him- 
self will  be  received;  whatever  title  to  the 
other  tract  remains  is  in  the  original  entry- 
man. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  I,  1884. — 3  L.  D.,  214;  11 
C.  L.  O.,  281 ;  see  Nos.  140,  143,  161,  164. 


148. 


146. 


DESERT  LAND-CONTESTANT'S  PREFERRED 

RIGHT. 

FRASER  V.  RINGGOLD. 

Where  several  questions  relating  to  a  claim 
8IC  pending  for  consideration,  it  is  error  to 
pass  upon  one  only. 


DESERT  LANDS-SPECIAL  SURVEYS. 

JULIUS  M.   WILDE. 

Desert  lands  are  only  surveyed  in  the  course 
of  the  general  public  surveys,  except  that  set- 
tlers thereon  may  have  a  special  survey  under 
Sec.  2401,  R.  S. 

Commissioner  McFarland  to  Hon.  H.  S. 
Greenleaf,  H.  of  R.,  January  19, 1885. — 3  L. 
D-»  325;  II  C.  L.  O.,  330;  see  No.  95. 


DIGEST   OF   LAND   DBGI8ION8. 
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149. 

DESERT  LAND-SPECIAL  SURVEYS. 

CHARLES   PERRINK. 

Desert-land  applicants  are  not  required  to  be 
settlers  on  the  land  as  a  pre-requisite  to  entry; 
hence«  where  they  allege  settlement  for  the 
purpose  of  having  a  survey  of  the  township 
made,  under  the  special  deposit  system,  they 
must  shoiv  something  more  than  a  compliance 
with  the  desert-land  laws,  namely,  they  must 
show  such  acts  of  settlement  as  would  consti- 
tute theni  bona-fide  actual  settlers  under  the 
pre-emption  or  homestead  laws. 

Commissoner  McFarland  to  surveyor-gen- 
eral, Helena,  Mont.,  January  23,  1885. — 3  L. 
D.,  331 ;   II  C.  L.  O.,  346;  see  No.  95. 


150. 


DESERT  LAND-FINAL  PROOF. 

The  proof  is  satisfactory  when  it  shows  the 
claimant  to  be  the  owner  of  a  sufficient  quan- 
tity of  water  to  irrigate  the  land  sufficiently 
for  agricultural  purposes,  and  that  he  has  con- 
veyed such  water  on  the  lands,  so  that  it  can 
be  used  in  irrigating  the  crop. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  9,  1885. — 3  L.  D.,  385;  ii  C. 
L.  O.,  346;  see  Nos.  138,  153,  162,  163. 


153. 

DESERT  LAND  ENTRIES. 

INSTRUCTIONS. 

Final  proof  must  show  compliance  with  the 
law  in  form  and  spirit,  and  that  the  crop 
raised  is  the  result  of  reclamation. 

Commissioner  Sparks  to  Charles  Bradbury, 
Battle  Creek,  Idaho,  July  23,  1885.— 4  L.  D., 
51 ;  12  C.  L.  O.,  150;  see  Nos.  138, 150, 162, 
163. 


154. 

DESERT  LAND  ENTRY. 

R.  W.   MAKINSON. 

Positive  testimony  as  to  Thigation,  improve- 
ments, and  condition  of  land  before  original 
entry  required.  The  case  of  Rivers  v.  Bur- 
bank  cited  and  distinguished. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  2,  1885.— 4  L.  D.,  165;  12 
C.  L.  O.,  259. 


166. 


151. 

OFFICER  DE  FACTO. 

JOSEPH    VALMER  ET  AL. 

The  official  acts  of  an  officer  defacto^  in  so  | 

far  as  they  affect  the  rights  of  the  public  or  1 

third  parties,  are  recognized  as  valid. 

I  fActing  Secretary  Muldrow  to  Commissioner  ! 

Sparks,  May  21,  1885.— 3  L.  D.,  549;  12  C.  j 
L.  O.,  66.  ! 

152. 

DESERT  LAND  ENTRIES. 

INSTRUCTIONS. 

Commissioner  Sparks  to  special  agtnt  James 
A.  George,  July  22,  1885,-4  L.  D.,  33 ;  12 
C.  L.  O.,  149. 


DESERT  LAND  ENTRY-FINAL  PROOF. 

ALEXANDER  TOPONCE. 

In  view  of  the  unusual  obstacles  encountered 
and  expense  incurred  in  procuring  water  for 
the  reclamation  of  the  land,  final  proof  may 
be  made,  in  the  absence  of  an  adverse  claim, 
though  the  statutory  period,  within  which  such 
proof  should  have  been  made,  has  expired. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  25,  1885.— 4  L.  D.,  261 ;  12  C.  L. 
O.,  281 ;  see  No.  144. 


156. 


DESERT  LAND  ENTRY-COMPACTNESS. 

KENNETH  M'K.  HAM. 

An  entry  covering  the  technical  three  quar- 
ters of  one  section  is  within  the  requirements 
of  the  law  as  to  compactness. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  19,  1885— 4  L.  D.,  291 ;  12  C.  L. 
O.,  269;  see  Nos.  157,  159,  160,  169. 
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157. 

DESERT  LAND  ENTRY- COMPACTNESS. 

MAREN  CHRISTENSEN. 

The  compactness  of  tracts  entered  is  to  be 
settled  by  their  side  lines,  which  should  not 
exceed  in  length  one  and  one- fourth  miles  for 
six  hundred  and  forty  acres,  one  mile  for  tracts 
down  to  and  including  three  hundred  and 
twenty  acres,  and  three-fourths  of  a  mile  for 
tracts  of  less  area. 

Sub-divisions  merely  cornering  one  with 
another  will  not  be  regarded  as  compact. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  9,  i886. — 4  L.  D.,  317 ;  12  C.  L.  O., 
281 ;  see  Nos.  156,  159,  160,  169. 


Secretary  Lamar  to  Commissioner  Sparks » 
July  7,  1886.— 5  L.  D.,  4;  13  C.  L.  O.,  137; 
see  Nos.  156,  157,  159, 169. 


161. 


158. 


DESERT-LAND  ACT--PINAL  PROOF. 

PETER   FRENCH  BT  AL. 

The  acquisition  of  land  under  this  act  by 
any  one  person  is  limited  to  640  acres  whether 
taken  by  original  entry  or  assignment. 

Final  proof  purporting  to  be  maae  by  the 
original  entryman  but  submitted  and  sworn  to 
by  one  acting  as  attorney  in  fact  is  illegal  and 
invalid. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  23, 1886.--S  L.  D.,  19;  13  C.  L.O..  138; 
see  Nos.  140,  143,  147,  164. 


ENTRY  BY  LOCAL  OFFICER. 

F.  H.  MERRILL.      (ON  REVIEW.) 

The  quality  of  a  settler's  residence  will  not 
be  considered  in  anticipation  of  a  proposed 
application  for  the  right  of  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  13,  1886.— 4  L.  D.,  389;  13  C.  L. 
O.,  5 ;  see  No.  397. 


162. 


199. 


DESERT  LAND  ENTRY-COMPACTNESS. 

STANTON  V.  DURBIN. 

An  entry  for  three  hundred  and  sixty  acres 
extending  along  a  stream  for  the  distance  of 
two  miles  is  not  compact. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  18,  1886.— 4  L.  D.,  445 ;  13  C.  L  O., 
45;  see  Nos.  156,  157,  160,  169. 


160. 


DESERT  L.\ND  ENTRY-FINAL  PROOF. 

GEORGE    RAMSEY. 

The  fact  of  reclamation  may  be  shown  on 
final  proof  without  showing  the  results  of  rec- 
lamation. 

If  it  be  shown  that  a  sufficient  permanent 
supply  of  water  to  effectually  irrigate  the  land 
has  been  secured,  the  proof  should  be  deemed 
satisfactory  without  requiring  proof  of  crops 
raised  as  the  result  of  irrigation. 

It  should  appear  however  that  the  whole 
tract  for  which  final  proof  is  submitted  has 
been  actually  irrigated  in  a  manner  indicative 
of  good  faith,  and  in  this  connection  .the  quan- 
tity of  water,  the  right  to  its  use,  and  the  man- 
ner of  its  distribution  should  be  duly  con- 
sidered. 

Secretary  Lamar  to  Commissioner  Sparks 
September  I,  1886. — 5  L.  D.,  120;  13  C.  L. 
O.,  154;  .see  Nos.  138,  150,  153,  163.  167. 


DESERT  LAND  ENTRY-COMPACTNESS. 

LIZZIE  A.  DEVOE. 


163. 


DESERT  LAND  ENTRY  -FINAL  PROOF. 

CHARLES   H.   SCHICK. 


In  determining  whether  an  entry  is  within 
the  regulations  as  to  compactness  its  relation        Proof  of  crops  raised  may  be  regarded  as 
to  adjacent  lands  may  be  properly  considered,    supplementing  proof  of  irrigation,  but  should 
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not  be  held  as  an  essential  requirement  in  fi-       The  departmental  regulations  with  respect 
nal  proof.  to  "compactness"  of  desert  entries  modified. 

The  source  and  volume  of  the  water  supply,  Secretary  Lamar  to  Commissioner  Sparks, 
the  carrying  capacity  of  the  ditches,  and  the  February  24,  1887. — 5  L.  D.,429;  see  Nos. 
number  and  length  of  all  ditches   on  each  |  156,  157,  159,  160,  169. 

legal  sub-division  should  be  specifically  shown, '  

the  witnesses  stating  their  means  of  knowledge 
and  whether  they  at  any  time  saw  the  land  : 
effectually  irrigated. 

Acting  Secretary  Muldrow  to  Commissioner  \ 

Sparks.  September  14.  1886.-5  L.  D.,  151 ;  ,      ^he  non-irrigation  of  hilly  and  rocky  per- 
13  C.  L.  O.,  I7S ;  see  Nos.  138, 150, 153,  162.  |  jj^^^  ^f  ,j,^  ,^„j  j^  ^^  j^^^^,  ^^  ^^^^  ^j. 

entry,  where  the  claim  was  made  in  good  faith 

'  and  substantial  reclamation  of  the   irrigable 

j  portion  thereof  is  shown. 

I      Acting  Secretary  Muldrow  to  Commissioner 


167. 

DESERT  LAND  ENTRY-FINAL  PROOP. 

LEVI    WOOD. 


164. 


DESERT  LAND  ENTRY-ASSIGNMENT. 

HERY   W.  FUSS. 

Assignment  of  desert  land  entries  made 
while  the  rule  allowing  the  same  was  in  force 
will  be  recognized,  but  not  more  than  six  hun- 
dred and  forty  acres  may  be  thus  acquired, 
and  on  final  proof  patent  will  issue  in  the 
name  of  the  original  entryman. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  24,  1886.— 5  L.  D.,  167 ;  13  C.  L. 
O.,  166;  see  Nos.  140,  143,  147,  165,  167. 


Sparks,  March  15,  1887.— -5  L.  D.,  481 ;  14 
C.  L.  O.,  34;  see  Nos.  138,  150,  153,  162, 
163,  173- 


168. 


165. 


DESERT  LAND  ENTRY-DECLARATORY 
STATEMENT. 

E.   J.    MEFXHAM. 

Under  the  desert  land  act  but  one  declaration 
of  intention  to  make  entry  is  allowed. 

Acting  Secretary  Muldrow  to  Commissioner 
.Sparks,  February  lo,  1887. — 5  L.  D.,  414; 
see  Nos.  140,  143,  147,  164. 


DESERT  ENTRY-TIMBER  LAND. 

RIGGAN  V.   RILEY. 

A  tract  embracing  several  acres  of  timber 
is  not  subject  to  desert  entry  though  the  land 
will  not  produce  an  agricultural  crop  without 
irrigation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  I2,  1887.— .5  L.  D.,  595;  14  C. 
L.  O.,  78, 


169. 


166. 


DESERT  LAND  ENTRY-COMPACTNESS. 

FRANCIS   M.   BISHOP. 

Statutory  rights  are  not  abridged  by  depart- 
mental regulations. 

An  entry  in  conformity  with  the  statute  as  to 
compactness  must  be  allowed,  though  in  con- 
travention of  the  strict  letter  of  the  general 
circular. 


DESERT  LAND  ENTRY-COMPACTNESS. 

JAMES   S.    LOVE. 

In  determining  the  compactness  of  an  entry 
the  situation  of  the  land  and  its  relation  to  ad- 
jacent lands  should  be  duly  considered. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  20,  1887.— 5  L.  D.,  642;  sec 
Nos.  156,  157.  159,  160. 


170. 


DESERT  LAND  ENTRY-RELINQUISHMENT. 

SEARS  V.   ALMY. 

When   the  relinquishment  of  a  desert  land 
entry  is  filed  in  the  local  office  the  entry  should 


22 


DI0B8T  07  LAND   DiSCISIONS. 


be  at  once  concealed,  and  the  land  thereafter 
held  open  to  settlement  and  entry  without 
further  action. 

Entry  not  invalid  because  allowed  outside  of 
office  hours. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  3,  1887. — 6  L.  D.,  I ;  14  C.  L. 
O.,  157;  see  Nos.  134,  146,  171  1847. 


171. 


DESERT  LAND  ENTRY-CONTEST-APPLI- 
CATION. 

JEFFERSON  V.   WINTER 

A  preference  right  of  entry  is  accorded  to 
one  who  by  the  initiation  of  contest  secures 
the  cancellation  of  a  desert  land  entry. 

Application  to  make  desert  land  entry  ac- 
companied by  the  purchase  money  constitutes  a 
segregation  of  the  land. 

Acting  Secretary  Muldrow  to  Commissioned 
Sparks,  June  7, 1887. — 5  L.  D.,694;  see  Nos. 
134,  146,  170. 


172. 


DESERT  LAND -ENTRY  BY  MARRIED 
WOMEN  ADMISSIBLE. 

Secretary  to  Commissioner,  June  23,  1887. 
— 6  L.  D.,  114. 


173. 


DESERT  LAND  ENTRY-PRIOR  APPROPRI- 
ATION. 

OWEN   D.  DOWNEY. 

The  entry  though  made  when  the  land  was 
apparently  not  subject  to  appropriation  will 
not  be  disturbed,  as  the  claimant  has  acted 
under  the  allowance  of  said  entry  and  the  legal 


bar  thereto  has  been  removed,  while  no  ad* 
verse  claim  has  been,  or  is  now,  asserted. 

Patent  may  issue,  though  the  entry  covers  a 
small  portion  of  land  not  susceptible  of  irri- 
gation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  15, 1887. — 6  L.  D.,  23 ;  14  C.  L. 
O.,  144;  see  Nos.  138, 150, 153, 162, 163. 167 


174. 


DESERT  LAND  ENTRY-NON-IRRIGABLE 
LAND-CONTIGUITY. 

WILLIAM   H.   HOLLAND. 

The  necessary  exclusion  of  a  portion  of  the 
lands  originally  entered,  on  account  of  their 
non-irrigable  character  leaving  the  entry  de- 
fective for  want  of  contiguity  in  the  tracts 
covered  thereby,  the  entryman  may  elect  which 
contiguous  tracts  he  will  take. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  July  18, 1887 6  L.  D.,  38 ;  14  C.  L. 

O.,  144. 


175. 


DESERT  LAND  ENTRY-DOUBLE  MINIMUM 

LAND. 

Where  the  initial  entry  of  double  minimum 
land  was  made  prior  to  the  promulgation  of 
the  circular  of  June  29,  1887,  the  entryman 
should  be  required  to  pay  but  one  dollar  and 
twenty  five  cents  per  acre  for  the  land  so  en- 
tered. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  September  15,  1887. — 6  L.  D.,  145  ; 
see  No.  134. 

[For  other  matters  bearing  on  the  subject  of 
Desert  Lands  see  the  following  under  other 
heads :  Ncs.90, 1592, 1605, 1614, 1620, 1634.] 
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DONATIONS,  Nos.  176  to  212. 


176. 

DONATION-CBRTIFICATB-HEIRS. 

JACOB   SPORES. 

A  certificate  on  a  donation  claim  notified 
upon  by  a  single  man,  and  issued  in  his  name, 
he  being  deceased,  is  erroneotis,  and  should 
have  been  in  favor  of  his  heirs  at  law.  A  new 
certificate  therefore  directed  to  be  issued. 

Commissioner  McFarland  to  register  and 
receiver,  Roseburg,  Oregon,  July  19,  1 88 1. — 
I  L.  D.,  291. 


177. 


DONATION-LIMITED  TO  ONE  CLAIM. 

GEARSHUM  VANNATER. 

The  settler,  a  married  man,  having  notified 
on  a  specified  tract,  under  the  fith  section,  act  of 
September  27,  1850,  made  proof  of  residence, 
etc.,  commencing  November  11, 1854,  and  re- 
ceived patent  to  himself  and  wife  March  22, 
1866,  and  also  having  notified  upon  another 
tract,  and  made  proof  of  residence,  etc.,  com- 
mencing November  i,  1854,  could  only  receive 
the  one  donation  patented  as  above. 

Commissioner  McFarland  to  register  and 
receiver,  Roseburg,  Oregon,  August  11,  1881. 
— I  L.  D.,  292. 


178. 


DONATION  -NOTinC  ATION  -SEGREGATION. 

JOHN  J.   ELLIOT. 

Filing  an  original  notification  \&2Ji  ipso  facto 
segregation  of  the  land  described  from  the 
contiguous  lands,  and  after  completing  the 
term  of  residence  required,  the  donee  cannot 
amend  it  so  as  to  include  other  lands. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, March  6,  1882. — i  L.  D.,  303. 


179. 

WIDOW  AND  KEIRS  OF  ELIJAH  ELLIOTT. 

CERTIFICATE — SURVEY — PARTITION. 

The  act  or  September  27,  1850,  confers  no 
authority  upon  any  officer  connected  with  the 
adjudication  of  the  claim  to  make  any  division 
of  the  land  among  the  donees.  Register  and 
receiver  accordingly  directed  to  cancel  a  di- 
vision made  by  them  between  the  widow  and 
heirs.  Also,  to  correct  donation  certificate  so 
as  to  agree  with  the  official  survey. 

Commissioner  McFarland  to  register  and 
receiver,  Roseburg,  Oreg.,  March  17,  1882. — 
I  L.  D.,  293. 


180. 


DONATION-DEATH  OF  CLAIMANT-DE- 
SCENT. 

JOSEPH  H.  CONNER. 

By  the  eighth  section  of  the  act  of  Sep- 
tember 27, 1850,  on  the  death  of  the  donation 
claimant  before  completing  the  term  of  resi- 
dence and  cultivation,  the  land  descended  as 
a  donation  to  his  heirs  at  law,  including  his 
widow,  if  one  is  left,  certificate  should  issue 
accordingly,  and  its  issue  in  the  name  of  the 
deceased  donation  claimant  and  his  widow  is 
erroneous. 

Commissioner  McFarland  to  register  and 
receiver,  Olympia,  W.  T.,  May  5,  1882. — i  L. 
D.,  304. 


181. 


DONATION-NOTIPICATION-AGREEMENT 
OF  PARTIES. 

ATTWELL  V.  OREGON   RY.  AND  NAV.  CO. 

The  husband  of  claimant  having,  as  a  mar- 
ried man,  filed  notification,  before  and  after 
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survey,  describing  his  claim  by  metes  and 
bounds,  the  land  notified  for,  as  described,  is 
that  which  constitutes  the  Attwell  claim. 

The  claim  of  the  company  above  is  made 
under  Chipman,  who  notified  after  Attwell  on 
an  adjoining  tract,  and  by  color  of  an  alleged 
agreement  with  Mrs.  Attwell  (denied  by  her), 
by  which  a  portion  of  the  Attwell  claim  was 
to  be  included  in  that  of  Chipman. 

There  is  no  authority  of  law  for  patenting 
any  part  of  the  donation  of  Attwell  to  Chip- 
man,  or  his  assignees,  or  vice  versa. 

Commissioner  McFarland  to  register  and 
receiver,  Oregon  City,  Oregon,  May  25,  1882. 
— I  L.  D.,  294. 


when  his  further  occupation  was  prevented  by 
Indian  hostilities  ;  the  land  bemg  afterwards 
taken  possession  of  by  government  officers  and 
occupied  as  a  military  post  and  for  Indian  pur- 
poses, the  return  of  the  claimant  to  the  same» 
though  attempted,  was  thereby  prevented ;  the 
claimant  having  made  proof  of  residence,  etc., 
and  received  donation  certificate  as  the  basis 
for  patent,  and  the  land  being  still  required 
for  public  purposes,  compensation  therefor  is 
recommended. 

Commissioner  McFarland  to  Secretary  Teller, 
June  9,  1882. — I  L.  D.,  307. 


184. 


182. 


DONATION-NOTIFICATION-RAILROAD 

CLAIM. 

BAPTISTE  PEONE. 

Where  the  claimant  settled  as  far  back  as 
1853,  or  farther,  and  complied  with  all  the  re- 
quirements of  law,  except  filing  notice  of  his 
claim  within  the  time  fixed  by  statute,  the  act 
of  June  25,  1874,  exempted  him  from  forfeit- 
ure; and  having  within  twelve  months  after 
survey  made  proof  showing  the  bona  fides  of 
his  settlement,  etc.,  as  required  by  the  seventh 
section  of  the  act  of  September  27,  1853,  he 
established  a  claim  superior  to  that  of  the  rail- 
road company,  accruing  by  withdrawal  and 
definite  location  (including  the  land  in  ques- 
tion) in  the  mean  time. 

Commissioner  McFarland  to  register  and 
receiver,  Colfax,  Wash.  Ter.,  June  6,  1882. — 
I  L.  D.,  305. 


DONATION-RESIDENCE-SETTLEMENT. 

ELVIRA   BREWER. 

Where  the  husband  could  not  have  become 
a  resident  of  Oregon  before  December  i,  1850, 
or  at  any  time  thereafter,  his  widow  could 
gain  no  right  by  settlement  under  the  act  of 
September  27,  1850,  nor  acts  amendatory 
thereof. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  29,  1882. — I  L.  D.,  296;  9  C.  L. 
O.,  85. 


185. 


183. 


DONATION-NOTIFICATION-PUBLIC  RESER- 
VATION. 

DOMINICK  CORCORAN. 

The  claimant  made  settlement  and  notifi- 
cation and  occupied  the  land  for  over  a  year. 


DONATION  CLAIM-RESIDENCE-CILTI- 

VATION. 

WILLIAM  T.    BINGHAM. 

Where  a  donation  claim  was  initiated  in  the 
fall  of  1855  ;  a  little  garden  made  in  the  spring 
of  1856;  a  small  house  on  the  place;  land 
cultivated  but  one  season,  and  then  only  the 
small  garden ;  the  claimant  in  the  fall  of  1856 
going  to  mines  and  residing  there  the  fall  and 
winter  of  1856  and  most  of  the  year  1857,  dy- 
ing about  1858,  the  residence  and  cultivation 
were  not  such  as  required  by  the  donation  act 
and  the  claim  should  be  canceled. 

Commissioner  McFarland  to  register  and 
receiver,  Roseburg,  Oregon,  July  25,  1882. — 
I  L.  D.,  297. 
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186. 

DONATION-BESIDBNCE-SETTLEMENT- 

PATENT. 

JUAN   RAFAEL  GARCIA. 

The  object  of  the  donation  act,  (June  22, 
1854)  was  to  secure  the  permanent  settlement 
and  occupation  of  the  country  as  speedily  as 
possible  by  a^  substantial  residence  upon  the 
tracts  selected  by  it. 

Residence  and  settlement  weie  required  to 
be  contemporaneous.  Settlement  upon  the 
tract  claimed  as  donation,  as  well  as  residence 
within  the  territory,  m^st  therefore  have  com- 
menced within  the  time  limited  in  the  act,  2. 
r.,  by  January  I,  1858. 

As,  in  this  case,  though  residence  in  the 
Territory  commenced  prior  to  1853,  settlement 
and  residence  on  the  land  in  question  was  not 
made  until  July  i,  187 1,  the  claim  cannot  be 
approved  for  patent. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  23,  1882. — i  L.  D.,279;  9 
C.  L.  O.,  203. 


Commissioner  McFarland  to  register  md  re- 
ceiver, Santa  Fe,  New  Mexico,  March  2, 1883. 
— I  L.  D.,  283. 


189. 


187. 


D0NATI0N-8ETTIBMBNT-CERTIEICATE. 

SISTO   RAMIRET'C. 

Settlement  not  having  commenced  until 
after  January  I,  1858,  claimant  is  not  entitled 
to  donation ;  and  having  acquired  no  interest 
under  the  donation  act,  relinquishment  is  not 
necessary. 

No  certificate  having  been  issued  the  claim 
cannot  be  docketed  in  the  General  Land'Office, 
and  the  land  appears  on  the  tract  books  as  va- 
cant. 

If.  therefore,  the  claimant  possesses  the 
proper  qualifications,  he  may  protect  his  im- 
provements by  making  entry  of  the  tract  under 
the  homestead  or  pre-emption  laws. 

Commissioner  McFarland  to  register  and 
receiver,  Santa  Fe,  New  Mexico,  April  4, 
1883.— I  L.  D.,  284. 


PRACTICE-NOTICE  BY  PUBLICATION. 

MILLER   ET  AL  V.   TERRY   ET  AL. 

Service  by  publication  is  not  authorized 
without  due  showing  that  personal  service  can- 
not be  made. 

Commissioner  McFarland  to  register  and  re- 
ceiver at  Oregon  Oity,  Oregon,  December  30, 
1882.— I  L.  D.,  299. 


190. 


188. 


DON  ATI0N-H0ME8TBAD-RELINQUISH- 

MENT. 

JESUS  MARIA  RAEL. 

Claimant  having  relinquished  his  right 
under  the  donation  act  and  requested  per- 
mission to  make  entry  of  the  land  under  the 
homestead  law,  his  donation  claim  is  canceled, 
and  instructions  will  issue  as  to  the  manner  of 
application  to  enter  under  the  homestead  or 
pre-emption  laws. 


QUALIFICATIONS-SETTLEMENT-CANCEL- 
LATION. 

LOVETO  VIGIL. 

Settlement  May  i,  1876.  Proof  that  claim- 
ant never  made  improvements,  and  had  not 
attained  the  age  to  entitle  him  to  donation. 

The  claim  having  been  invalid  in  its  incep- 
i  tion  is  held  for  cancellation. 

Commissioner  McFarland  to  register  and 
receiver,  Santa  Fe,  N.  Mex.,  April  13,  1883. 
— 2  L.  D.,  406. 


191. 


INVALID  SETTLEMENT-CANCELLATION. 

FERNANDO  QUINTANA. 

The  settlement  not  having  been  initiated 
within  the  time  required  by  law,  is  invalid, 
and  claim  held  for  cancellation. 
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Commissioner  McFarland  to  register  and  '  without  forfeiting  and  abandoning  his  claim  to 
receiver,  Santa  Fe,  New  Mexico,  April   20, '  the  same. 


1883. — 2  L.  D.,407. 


192. 


INVALID  SBTTLEMENT-RE-ENTRY  AL- 
LOWED. 

JOHN    HARRISON. 

Under  Department  decision  of  November 
23, 1882,  in  case  of  Juan  Rafael  Garcia,  claim- 
ant cannot  perfect  his  claim,  settlement  having 
begun  in  1882 ;   notification   to  be  canceled. 

If  claimant  has  made  bona  fide  improvements 
on  the  land  he  should  have  opportunity  to 
make  pre-emption  or  homestead  entry,  therof. 

Commissioner  McFarland  to  register  and 
receiver,  Santa  Fe,  N.  Mex.,  April  23, 1883. — 
2  L.  D.,  408. 


193. 


SETTLEMENT-BONA  FIDES-CANCEL 
LATION. 

MANUEL  CASADAS. 

Whatever  the  bona  fides  as  to  occupancy 
may  be,  the  settlement  not  having  been  com- 
menced on  or  before  January  I,  1858,  is  in- 
valid, and  claim  held  for  cancellation. 

Commissioner  McFarland  to  register  and 
receiver,  Santa  Fe,  N.  Mex.,  May  8,  1883. — 
2  L.  D.,  408. 


194. 


Acting  Commissioner  Harrison  to  register 
and  receiver,  Olympia,  Wash.,  May  26,  1883. 
— 2  L.  D.,  435  ;    lo  C.  L.  O.,  262 ;  sec  No. 

202. 


195. 

CANCELLATION-RE-ENTRT. 

RICHARD   P.   STRONG. 

Homestead  entry  allowed  to  donation  claim- 
ant after  cancellation  of  his  donation  claim  as 
invalid  for  want  of  commencement  of  settle- 
ment within  the  time  required  by  law. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Santa  Fe,  N.  Mex.,  June  16,  1883. — 
2  L.  D.,  409. 


196. 


ACTUAL  AND  CLAIMED  RESIDENCE. 

JAMES   M.   GIDDINGS. 

Where  settlement  by  donation  claimant  is 
satisfactorily  shown  to  have  commenced  in 
1853,  though  only  claimed  since  1863,  the 
notification  may  be  amended. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Santa  Fe,  N.  Mex.,  June  18,  1883. — 
2  L.  D.,409. 


197. 


SETTLEMENT-RESIDENCE-RIGHT  TO  PUR- 
CHASE-ALIENATION-ABANDONMENT. 

ELDRIDGE  V,   VARNER. 

The  donation  act  of  July  17, 1854,  does  not 
permit  a  donee  to  make  payment  in  lieu  of 
residence,  under  act  of  September  27,  1850, 
after  residence  of  one  year,  unless  survey  of 
the  land  is  made  before  the  expiration  of  four 
years  from  date  of  settlement. 

Nor  can  the  donee  sell  the  land  claimed  un- 
il   he  has  fully  completed  his  title  thereto. 


RELINQUISHMENT-RESIDENCE-RE-EK- 

TRT. 

PEDRO   LUCERO   Y   LABATO. 

.  Claimant  having  made  relinquishment  of 
donation  claim  and  applied  to  enter  it  under 
homestead  law,  the  claim  is  canceled. 

In  cases  of  bona  fide  residence  by  donation 
claimants,  they  should  have  opportunity  to  save 

their  improvements. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Santa  Fe,  N.  Mex.,  July  5,  1883. — 2 
L.  D.,  410. 
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198. 

OREGON  DONATION-ABANDONMENT. 

JOHN   P.    BLALOCK. 

Where  the  donation  claimant  made  im- 
provements, but  did  not  actually  reside  upon 
the  land  improved;  afterwards  removed  to 
another  part  of  the  State,  and  the  improve- 
ments were  sold  by  his  direction ;  the  decision 
of  the  local  officers  holding  the  claim  aban- 
doned affirmed. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Oregon  City,  Oreg.,  August  13, 
1883. — 2  L.  D.,  427. 


199. 

.ABANDONMENT-HEARING. 

JACOB    B.    LEACH. 

When  al>andonment  is  alleged  against  the 
donation  claimant,  and  affidavits  are  hied  to 
obtain  a  hearing  in  his  behalf  on  the  question 
of  abandonment,  but  it  appearing  by  the  record 

and  the  admission  of  the  claimant  that  he  has 

» 

failed  to  comply  with  the  requirements  of  the 
donation  act,  and  thereby  to  acquire  right  to 
the  land  claimed,  hearing  will  be  denied  and 
the  claim  canceled. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Olympia,  Wash.,  September  2,  1883. — 
2  L.  D.,  44S.» 


200. 


NOTICE  OF  SETTLEMENT-PROOF  OF 
SETTLEMENT. 

E.   SEYMOUR   HANFORD. 

The  party  claiming  donation  having  failed 
to  comply  both  with  the  6th  section  of  the  act 
of  September  27, 1850,  by  not  giving  the  notice 
within  the  time  therein  required,  and  with  the 
7th  section  by  not  making  the  proof  of  settle- 
ment prescribed  therein,  his  claim  is  held  for 
cancellation. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Olympia,  Wash.,  October  24,  1883. — 
2  L.  D,,  446.  ^ 


201. 

CANCELLATION-RE-ENTRY. 

NELQUINDOS   FISHER. 

Though  the  claimant  may  have  the  necessary 
qualifications  as  donee,  as  to  age,  residence 
in  Territory,  etc.,  and  have  completed  four 
years'  residence  and  made  valuable  improve- 
ments on  the  land,  settlement,  not  having 
been  commenced  within  the  time  required  by 
law,  is  invalid. 

But  if  qualified  as  an  entryman,  and  not 
having  exhausted  his  rights  as  such,  he  may 
be  allowed  to  apply  to  re-enter,  under  home- 
stead or  pre-emption  laws,  after  cancellation 
of  his  donation  claim. 

Commissioner  McFarland  to  register  and 
receiver,  Santa  Fe,  N.  Mex.,  December  12, 
1883. — 2  L.  D.,  411. 


202. 


SETTLEMENT-RESIDENCE-SALE- 
GOMMrTATION-ABANDONMENT, 

ELDRIDGE  V,   VARNER. 

Acts  of  September  27,  1850,  February  14, 
1853,  and  July  17,  1854,  relating  to  Oregon 
donation  claims,  considered  and  applied. 

The  law  as  amended,  while  shortening  the 
period  of  residence,  prior  to  commutation,  and 
recognizing  the  right  to  sell  the  located  land, 
did  not  extend  both  the  right  to  commute  and 
the  right  to  sell  to  the  same  person.  Only 
those  who  had  resided  four  years  upon  their 
claims  could  make  a  valid  sale. 

Where  the  settler  is  drive^  from  the  land 
by  hostile  Indians,  if  he  would  have  the  time 
of  his  compelled  absence  computed  in  his 
favor,  he  must  return  to  the  land  when  the 
cause  of  his  absence  ceases ;  if  he  fails  to  do 
so«  and  to  thus  m'a^\\{t.%\.\{\%  bona  fide  intention, 
it  would  be  construed  as  an  abandonment  of 
the  claim. 

Good  faith  is  as  fully  required  in  respect  to 
the  right  to  purchase  as  in  regard  to  residence. 

When  Varner  made  sale  in  1861,  he  had 
nothing  but  the  possessory  right.  By  failure 
to  return  after  his  enforced  absence,  the  time 
had  passed  when  he  could  complete  his  title 
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by  residence  and  his  conveyance  can  only  be 
regarded  as  further  evidence  of  his  intention 
to  abandon  his  possessory  right. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  21,  1884. — 2  L.  D.,  448; 
II  C.  L.  O.,  91 ;  see  No.  194. 


203. 


8ETTLEMENT-H0MBSTEAD-PRE-EMPTI0N. 

ROMAN   A.   BACA. 

The  settler  has  made  pre-emption  and  home- 
stead entries  on  tracts  adjoining  his  donation 
claim,  and,  as  represented,  improved  the 
whole. 

The  pre-emption  entry  having  been  pat 


205. 

OREGON  DONATION-ABANDONMENT. 

JAMES  RUSSELL. 

Settlement,  etc., commencing  March  i,  1855, 
must  have  continued  until  March  i,  1859.  As 
the  residence  in  this  case  ceased  in  February, 
1856,  the  claim  is  held  for  cancellation. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Oregon  City,  Oregon,  August  4, 
1884.— 3  L.  D.,  59. 


206. 


OREGON  DONATION-CLAIM  BY  WOMAN. 

ANNA  HICKS. 

As  the  benefits  of  section  5,  Act  of  Scptem- 

ented,  and  the  homestead  suspended  for  con-  ■  ber  27,  1850,  are  limited  to  "white  male  citi- 
zens," with  the  qualifications  prescribed,  the 
claim  of  a  widow,  who  had  proved  the  requi- 
site four  years'  residence  and  cultivation,  is 
held  for  cancellation. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Roseburg,  Oreg.,  August  15, 
1884.— 3  L..D.,  74. 


flict  with  the  A.  &  P.  Railroad  grant,  the 
claimant  has  exhausted  his  pre-emption  and 
homestead  rights,  unless  his  homestead  entry 
should  fail. 

The  donation  claim  is  also  within  the  rail- 
road limits  and  is  invalid,  settlement  not  hav- 
ing been  made  within  the  time  required  by 
law,  and  is  held  for  cancellation. 

Acting  Commissioner'  Harrison  to  register  ; 
and  receiver,  Santa  Fe,  N.  Mex.,  May  5,  1884.  ; 
—2  L.  D.,412.  ' 


207. 


204. 

DONATION-REISSUE  OF  PATENTS 

JOSIAH   PETRAIN  AND  WIFE. 

Application  to  reissue  patent,  changing  the 
boundary  line,  whereby  the  quantity  of  land 
would  be  increased,  is  denied,  because  said 
line  was  in  accordance  with  claimants'  notice, 
because  the  official  survey  hasstood  unchal- 
lenged for  twenty  years  and  upwards,  and  be-  . 
cause  the  change  would  derange  the  dividing  ! 
line  between  the  half  of  donee  and  that  of  his 
wife,  and  probably  lead  to  litigation  and  the 
unsettling  of  existing  titles. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Vancouver,  Wash.,  July  19, 1884. 
—3  L.  D.,  15. 


NEW  MEXICO  DONATION-RELINQUISH - 

MENT. 

MARIA   GUADALUPE  O^IBAS. 

As  the  relinquishment  is  made  by  a  female, 
without  explanation  of  her  relationship  to  the 
donee,  it  cannot  be  accepted  as  a  basis  for  can- 
cellation of  the  claim. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Santa  Fe,  N.  Mex.,  August  27, 
1884. — 3  L.  D.,  94. 


208. 

DONATIONS. 

CHARLES    F.    WHITTLESEY    ET   AL. 

While  further  residence  and  cultivation  is 
not  required  by  the  heirs  it  is  required  of 
ihem  that  they  shall  show  their  ancestor  to 
have  fully  complied   with  the   law   up  to  the 
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date  of  his  death,  and  until  this  is  done,  such 
heirs  have  only  a  possessory  right  to  the  land, 
the  title  thereto  yet  remaining  in  the  Govern- 
ment. 

Failure  to  make  continuous  residence 
would  defeat  the  settler's  claim,  so  it  would 
seem  the  failure  of  the  heirs  to  make  proof 
within  a  reasonable  time  would  amount  to  an 
abandonment  of  the  claim  on  their  part  by 
which  their  right  to  make   such  proof  would 

be  lost. 

Acting  Secretary  Joslyn   to  Commissioner 

McFarland,  October   28,  1884.  —  3    L.    D.,! 

469;  II  C.  L.  O.,  254. 


Where  the  application  is  allowed  by  the 
district  office  and  such  action  approved  by 
the  Commisioner  of  Land  Office  the  papers 
should  be  transmitted  to  the  Department  for 
final  action. 

Departmental  instructions  of  June  27, 1877, 
modified. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  August  22,  1885. — 4  L.  D.,  103;  11 
C.  L.  O.,  2!  I ;  sec  No.  212. 


211. 


209. 


NEW  MEXICO  DONATION-SETTLEMENT. 

FLORENTINO  PADIA. 

Where  residence  and  cultivation  were  not 
begun  by  the  donation  (New  Mexico)  claim- 
ant on  or  before  January  i,  1858,  though 
other  requirements  of  law  were  complied 
with,  the  claim  is  invalid.  The  case  of  Juan 
Rafael  Garcia  is  affirmed. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  18,  1884. — 3  L.  D.,  189. 


DONATION  CLAIM  -  ACT  OF  1854. 

JOHN  WALLACE. 

Under  this  act  settlement  and  residence 
should  be  contemporaneous,  and  the  settle- 
ment must  have  been  commenced  within  the 
time  specified  in  said  act. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  29,  1886. — 4  L.  D.,  501;  13  C.  L.  O.,  59. 


210. 

OREGON  DONATION. 

LOUISA    A.  BUCHANAN. 

In  every  case  of  application  under  section 
5  of  the  act  of  July  17,  1854,  the  General 
Land  Office  should  render  decision ;  and  in 
the  absence  of  appeal  such  decision  would  be- 
come final. 


212. 

!  DONATION  -  ORPHAN'S  CLAIM. 

LOUISA  A.  BUCHANAN. 

t 

I      If  either,  or  both  of  the   parents,   have   re- 
:  ceived  a  donation  under  any  of  the   acts,  the 
children  are  not   entitled  to   claim   under  the 
fifth  section  of  the  act  of  July  17,  1854. 

Acting  Secretary  Muldrow  to  Commis- 
sioner Sparks,  February  24,  1887. — 5  L.  D., 
427;   14  C.  L.  O.,  21 ;  see  No.  210. 


[In  reference  to  Donations,  see  also  Nos. 
826  and  1424.] 
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DIGEST   OF   LAND   DBOISIONS. 


HOMESTEADS,  Noa  213  to  641. 


213. 

HOMESTEAD  ENTRY-DECEASED  CLAIMANT 

STEWART  V.  JACOBS. 

The  heir  or  devisee  of  a  deceased  entryman 
is  not  required  to  reside  on  the  tract  entered, 
but  must  cultivate  the  same  for  the  statutory 
period. 

Secretary  Schurz  to  Commissioner  William- 
son, May  14,  1878.— i  L.  D.,  636;  C.  P.  L. 
L.,  1882,  459. 


214. 


WIDOW  OF  DECEASED  SOLDIER-TERM  OF 
ENLISTMENT- COMPUTATION -ENTRY- 
MARRIAGE  OF  WIDOW. 

ELIZABETH    PORTER. 

The  entire  term  of  enlistment,  without  ref- 
erence to  when  the  war  of  the  rebelion 
closed,  governs  in  computing  the  time  in 
soldiers*  homestead  entries.  After  a  soldier's 
widow  makes  a  homestead  entry,  as  such,  she 
may  marry  without  losing  the  credit  of  her 
first  husband's  terra  of  enlistment. 

Secretary  Schurz  to  Commissioner  William- 
son, April  30,  1880.— 2  L.  D.,  179;  10  C.  L. 

0.,344- 


215. 


HOMESTEAD-ADDITIONAL  ENTRY. 

F.DW1N  D.  SEWALL. 

A  homestead  claimant,  otherwise  qualified 
may  make  an  additional  homestead  entry  un- 
der the  act  of  March  3,  1879,  notwithstand- 
ing his  original  homestead  entry  was  changed 
to  a  cash  entry  under  the  act  of  June  15, 
1880. 

Acting  Commissioner  Holcomb  to  register 
and  receiver,  Fergus  Falls,  Minnesota,  July 
I,  1881.— I  L.  D.,  29;  8  C.  L.  O.,  72. 


216. 

HOMESTEAD-SOLDIERSUDDDITIONAL- 

AGENT. 

BARNES  AND  ALLISON 

Where  a  soldier's  additional  homestead 
claim  was  filed,  with  all  the  papers  then 
required,  by  an  agent,  who  also  filed  a  power 
from  the  homesteader  authorizing  the  agent 
to  prosecute  the  claim  and  receive  the  certi- 
fied papers,  they  should  be  delivered  to  the 
agent  if  he  has  done  all  within  his  power  to 
discharge  his  duties,  although  later  papers 
were  filed  by  another  agent  with  a  power  of 
attorney  revoking  the  elder  power. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  July  22,  1881.-  I  L.  D.,  34;  8  C.L. 
O.,  138. 


217. 


HOMESTEAD  ENTRY-ACT  OF  JUNE  16, 1880. 

.     ALEXANDER     LOW. 

An  administrator  cannot  purchase  under 
the  act  of  June  15,  1880,  the  homestead  right 
of  a  deceased  entryman  ;  but  such  right  de- 
scends to  his  widow,  minor  orphan  children, 
or  heirs.  Where  a  transfer  of  his  right,  or  an 
attempt  at  transfer,  was  made  prior  to  the 
claimant's  death,  the  right  to  purchase  is 
in  the  party  concerned,  to  the  exclusion  of 
the  widow,  children,  and  heirs. 

Commissioner  McFarland  to  register  and 
receiver.  East  Saginaw,  Mich.,  July  23,  1881. 
— I  L.  D.,  35  ;  8  C.  L.O.,  72 ;  see  Nos.  239, 
272. 


21$. 

FINAL  PROOF-HEIRS. 

LUCINDA  HILL. 

Where  final  proof  is  made  for  the  heirs  of  a 
deceased  homesteader  the  final  affidavit 
should  be  made  by  one  of  the  heirs. 


biaBsT  or  lamd  dbcisioks. 
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Commissioner  McFarland  to  register  and 
receiver,  Larned,  Kans.,  August  6,  i88x. — 
I  L.  D.,  103 ;  8  C.  L.  O.,  90. 


219. 


HOMESTEAD  ENTRT-pESIPENCE  BEFORE 

ENTRY 

MICHAEL  M'VEY. 

Where  the  land  was  settled  and  resided 
upon  by  claimant  before  making  his  entry, 
credit  could  be  given  for  such  residence  if  the 
land  had  been  vacant,  but  not  so  when  occu- 
pied by  another  party,  under  entry  subse- 
quently canceled.  In  that  case  credit  can  only 
be  given  from  date  of  such  cancellation. 

Conunissioner  McFarland  to  Michael  Mc< 
Vey,  Sutton,  Nebr.,  August  10,  1881. — i  L. 
D.,  37  ;  8  C.  L.  O.,  92. 


220. 


HOMESTEAJ}-ACT  OP  JUNE  15,  1880. 

GEORGE  W.   MAUGHAN. 

Purchase  may  be  made  under  the  second 
section  of  the  act  of  June  15,  1880,  though 
the  entry  was  void  at  inception. 

Commissioner  McFarland  to  register  and 
receiver,  Benson,  Minn.,  August  25,  1881. — 
I  L.  D.,  25 ;  9  C.  L.  O.,  56. 


221. 


HOMESTEAD-ADJOINING  PARM  ENTRY. 

THOMAS  S.  WETHERBEB. 

The  owner  of  an  undivided  portion  (less 
than  160  acres)  of  a  tract  of  land  upon  which 
he  resides,  if  qualified,  may  make  an  adjoining 
farm  homestead  entry  under  section  2289  of 
the  Revised  Statutes. 

Commissioner  McFarland  to  Thomas  S. 
Wctherbcc,  Waldo,  Oreg.,  September  27, 1881 . 
—I  L.  D.,  38. 


222. 

EDA  M.  CARNCOCHAN,  nee  CADY. 

MARRIED  WOMAN — ENTRY  ON  DOUBLE  MINI- 
MUM— ADDITIONAL  ALLOWED. 

A  married  woman  who,  prior  to  marriage, 
made  a  homestead  entry  within  railroad  limits 
of  land  enhanced  to  the  double  minimum  price 
of  ^2.50  per  acre,  and  was  restricted  by  then 
existing  laws  to  entry  of  80  acres,  is  entitled 
to  make  an  additional  entry  under  the  act  of 
March  3,  1879. 

Commissioner  McFarland  to  register  and 
receiver,  Visalia,  Cal.,  September  29,  1881. 
—  I  L.  D.,38;  8  C.  L.  O.,  121. 


223. 


PRACTICE- APPEAL-RELINQTJISHM  ENT. 

JOHN   POWERS. 

In  this  case,  in  view  of  the  party's  diligence, 
the  defective  appeal  might  be  entertained  so 
far  as  the  question  of  the  time  allowed  for  fil- 
ing the  same  is  concerned. 

In  order  to  give  effect  to  a  relinquishment 
as  evidence  in  a  contested  case,  so  as  to  inure 
to  the  benefit  of  the  contestant  under  the  act 
of  May  14,  1880,  it  must  have  been  made 
before  the  closing  of  the  testimony  before  the 
register  and  receiver  on  the  allegation  of  aban- 
donment. 

Acting  Secretary  Bell  to  Commissioner  Mc- 
Farland, September  30,  1881. — I  L.  D.,  103 ; 
8  C.  L.  O.,  178. 


224. 


HOMESTEAD-ABSENCE  ON  ACCOUNT  OP 
DROUGHT. 

MARTIN   A.   ADAMS. 

A  homestead  party  absent  on  account  of  se- 
vere drought,  under  act  of  June  4,  1880,  was 
constructively  residing  upon  his  land,  and  in 
case  the  statutory  period  of  five  years'  settle- 
ment and  cultivation  expired  during  such 
absence  final  proof  may  be  made  .is  though  he 
;  were  actually  residing  upon  the  land  claimed. 
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t>tGS8T  Of  LAKD  DKOtSIOKS. 


Commissioner  McFarland  to  register  and  re-  '  original  entry  or  by  operation  of  law  have  suc- 
ceiver,  Larned,  Kan.,  November  3,  x88i. — 1    ceeded  to  the  right  to  make  final  proof. 


L.  D.,  24;  8  C.  L.  O.,  121. 


228. 

PRACTICE-SECOND  CONTESTS.  i 

VAN  OSTRAND  V.   LANGE. 

! 
t 

Where  one  contest  against  a  homestead  entry  ' 
is  pending  a  second  application  to  contest  will  | 
be  rejected. 

Secretary  Kirkwood  to  Commissioner  Mc 


Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, December  19,  1881. — I  L.  D.,  24; 
8  C.  L.  O.,  177. 


229. 

HOMESTEAD-COliMUTATIOK-PINAL 
AFFIDAVIT. 

JOHN  J.  MCKAY. 

Where  a  homestead  claimant  failed  to  make 


Farland.  November  16,  1881.— i   L.JD.,  36;  |  settlement  within  six    months  after  entry  on 


see  Nos.  231,  336,  430»  445»  4^2,  47 3 »  4^41 
527.  534»  541,  1910.  1930- 


226. 

MARGARET  WALKER. 

MARRIED   WOMAN — WIDOW — CREDIT  FOR 
SETTLEMENT. 

In  case  of  settlement  upon  land  by  a  mar- 
ried woman,  who  after  the  lapse  of  time  be- 
came a  widow,  and  made  a  homestead  entry 
therefor,  credit  for  settlement  back  of  the  date 
of  her  husband's  decease — the  time  that  she 
became  a  qualified  homesteader — will  not  be 
allowed. 

Commissioner  McFarland  to  register  and 
receiver,  Stockton,  Cal.,  December  4,  1881. — 
I  L.  D.,  36;'8C.  L.  O.,  175. 


the  tract  entered  he  will  not  on  account  of  such 
failure  be  prevented  from  making  commutation 
entry  upon  proof  of  settlement  and  cultivation 
such  as  would  entitle  him  to  make  entry  under 
the  pre-emption  law. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Benson,  Minn.,  December  31,  1881. — 
I  L.  D.,  39;  8  C.  L.  O.,  176;  sec  Nos.  501, 
598. 


227. 


PATENT-BOARD  OP  EQUITABLE  ADJUDI- 
CATION. 

INSTRUCTIONS. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, December  12,  1881.— i  L.  D.,  99; 
8C.  L.  O.,  177- 


228. 

HOMESTEAD-ADDITIONAL  ENTRY. 

ANNIE   ANDERSON. 

The  act  of  March  3, 1879,  comprehends  and 
includes  all  persons  who  in  any  manner  by 


230. 

HOMESTEAD  ENTRY-DEVISEE. 

SARAH   LEONARD. 

A  homesteader  cannot  by  will  defeat  the 
law,  which  provides  that  in  case  of  the  death 
of  both  father  and  mother,  leaving  minor 
children,  the  homestead  right  shall  inure  to 
their  benefit.  In  this  case  ^feme  sole  devised 
her  homestead  to  her  son  and  died.  Held 
that  in  such  cases,  in  order  that  the  devisee 
may  obtain  title  it  must  appear  satisfactorily 
that  no  infant  children  survived. 

Commissioner  McFarland  to  Hon.  W.  D. 
Washburn,  House  of  Representatives,  January 
13,  1882.— I  L.  D.,  41;  9  C.  L.  O.,  6. 


231. 

BENNETT  YS.  COLLINS. 

SECOND,    PENDING  A   PRIOR,  CONTEST — PREF- 
ERENCE RIGHT. 

Where  a  second   contest   against   a  home- 
stead entry  was  initiated  prior  to  the  determi- 


DiaKST    OE   LAND    DECISIONS. 
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nation  of  a  prior  contest,  and  the  entry  in 
question  was  canceled  as  a  result  of  the  first 
contest,  the  second  contejjlant  has  no  prefer- 
ence  right  of  entry  should  the  first  contestant 
fail  to  make  ^ntry.  The  preference  right  can- 
not be  transferred  or  assigned. 

Commissioner  McFarland  to  ret^isler  and  re- 
ceiver, Grand  Forks,  Dak.,  January  13,  1882. 
— I  L.  D.,  42  ;  8  C,  L.  O.,  172  ;  see  Nos.  225 
336,  445»  462,  484.  534.  541,  1910. 


Commissioner  McKarland  to  register  and  re- 
ceiver, Natchitoches,  La.,  February  2,  1882. — 
I  L.  D.,  45  ;  8  C.  L.  O.,  192. 


232. 


HOMESTEAD-RESIDENCE-SECOND  CON- 
TEST. 

NICKALS   V.   BIRD    ET  AL. 

• 

In  the  cases  of  two  homesteaders  who  en- 
tered land  within  the  inclosure  of  an  occupant, 
and  were  prevented  from  establishing  per- 
manent residence  on  the  same  within  six 
months  from  date  of  entry  because  of  threats 
of  the  occupant,  and  a  decision  ^f  the  local 
land  officers,  in  a  contest  brought  by  the  occu- 
pant, in  favor  of  the  latter,  rendered  within 
the  six  months  and  thereafter  set  aside  :  Held^ 
on  second  contest  brought  by  the  occupant  on 
the  ground  of  abandonment,  that  time  should 
Dot  run  ag<iinsl  the  homesteaders  during  the 
period  from  date  of  said  decision  of  the  local 
officers  and  the  date  that  the  same  was  set 
aside,  and  that  therefore  inasmuch  as  abandon- 
ment for  a  pe'riod  of  over  six  months  from  date 
of  entry  could  not  be  shown,  the  entries  were 
not  subject  to  attack  under  section  2297  of  the 
Revised  Statutes. 

Commissioner  McFarland  to  register  and  re- 
ceiver. Eureka,  Nev.,  January  13,  1882. — i 
L.  D.,  43;  8  C.  L.  O.,  176. 


I  234. 

HOMESTEAD   ENTRY-RESIDENCE  ON  SEG- 
UKGATED  LAND. 

KLI    EWKLL. 

I  Credit  cannot  be  given  for  residence  on  a 
homestead,  under  act  of  May  14,  1880,  during 
'  the  existence  of  a  prior  entry  on  the  land. 
I  Commissioner  McFarland  .  to  Eli  Ewell, 
'  Spring  Grove,  Neb.,  February  2,  1882. — i  L. 
I  D.,  46;  see  No.  240. 


233. 

GIESEKE  VS.  KIWILIAN. 

DKFECTIVE   ENTRY — NEW   AFFIDAVIT. 

Where  an  imperfect  knowledge  of  the  En- 
glish language  is  shown,  parties  can  cure  a 
defective  entry  by  filing  a  new  affidavit. 

Commissioner  McFarland  to  register  and 
receiver,  Benson,  Minn.,  February  6,  1882. — 
I  L.  D.,46;  8  C.  L.  O.,  192. 


236. 

HOMESTEAD-DEVJSEE-RELINQUISHMENT. 

« 

H.    C.  DODliE. 

The  devisee  of  a  homestead  claimant  is  en- 
titled to  all  the  privileges  that  would  descend 
to  the  heirs. 

Commissioner  McFarland  to  register  and 
receiver,  San  Francisco,  Cal.,  February  10, 
1882.— I  L.  D.,  47  ;  8  C.  L.  O.,  193. 


233. 


237. 


SOLDIERS'  ADDITIONAL  HOMESTEAD- 
DATE  OF   FILING. 

HENRY    iJOOTH. 


HOMESTEAD  ENTRY-RELINQTJISHMENT.    ; 

EDWARD  EZERNACK.  '      r^^^  x\^\^^  of  a  soldier  making  homestead 

Relinquishment  of  homestead  entry  because    entry  go  back  to  the  date  of  his  filing,  i^rovid- 

of  conflict  and  to  avoid  conte,st,  does  not  pre-    ing  the  entry  is  in  other  respects  regular,  and 

venl  party  from  making  another  entry.  I  carries  with  it  the  right  10  an  additional  entry. 
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DiaSST  OF  LANQ- DBCISI0N8. 


Commissioner  McFarland  to  Hon.  Thomas 
Ryan,  House  of  Representatives,  February 
i6,  18S2.— I  L.  D.,  48;  9  C.  L.  O.,  59. 


238. 


ADDITIONAL  HOMESTEAD  ENTRT-RESI- 
•    DENCE. 

JOSEPH   D.   SHARP. 

The  act  of  March  3,  1879,  provides  that  no 
patent  shall  is^ue  on  new  or  additional  entries 
made  thereunder  until  the  parties  have  actu- 
ally and  in  conformity  with  the  homestead 
laws  occupied,  resided  upon,  and  cukivated 
the  land  at  least  one  year. 

The  act  does  not  exclude  parties  having 
made  entries  thereunder  from  paying  for  the 
lands  upon  homestead  proof  of  inhabitation  and 
cultivation  of  the  homestead,  treated  as  an 
entirety  in  cases  of  additional  entry,  for  a 
period  such  as  would  evidence  good  faith  in 
pre-emption  cases. 

Commissioner  McFarland  to  register   and 
receiver,  Denver, Colo.,  March  i,  1882. —  i  L.  ; 
D.,  100;  9(i  L.  O.,  6;  see  No.  114. 


240. 

SETTLEMENT  OF  APPROPRIATED  LAND. 

KATE  COX. 

Inasmuch  as  appropriation  of  land  by  actual 
entry  on  the  records  excepts  the  same  from 
initiation  of  an  entry  by  one  not  having  a  prior 
legal  right,  a  party  who  has  settled  on  land 
previous  to  entry  by  another,  is  not,  upon  can- 
cellation of  such  entry,  and  entry  by  himself, 
entitled  to  credit  for  period  of  settlement  either 
before  or  while  the  prior  entry  subsisted. 

Commissioner  McFarland  to  register  and 
receiver,  Wa  Keeney,  Kans.,  April  26,  1882. 
— I  L.  D.,  52  ;  9  C.  L.  O.,  58;  see  No.  234. 


241. 


239. 


ACT  OF  JUNE  16, 1880-RIGHT  OF  PURCHASE. 

WILLIAM   C.    FASCOE. 

The  right  to  purchase,  under  act  of  June  15, 
1880,  is  not  a  personal  one,  .and  the  provi- 
sion that  **  persons  who  have  heretofore  under 
any  of  the  homestead  laws,  entered  lands  pro- 
perly subject  to  such  entry,"  comprehends  and 
includes  all  persons  who,  in  any  manner,  by 
original  application  or  operation  of  law,  hav« 
succeeded  to  the  right  to  make  final  proof 
and  payment  of  fees.and  take  a  patent  for  the 
land. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  24,  1882.— 1  L.  D.,50;  see  Nos. 
217,  272. 


ACT  OP  JUNE  15,  1880-TRANSFEREE. 

THOMAS   F.   WEAVER. 

A  party  purchasing  of  a  homesteader  the  im- 
provements, right  of  entry,  and  possession  of 
the  same,  and  where  the  same  is  transferred 
by  bonafiie  instrument  in  writing,  can  pay  the 
government  price  for  the*  same  under  the  act 
of  June  15,  1880. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  27,  1882.— I  I..  D.,  53;  9  C.  I.. 
O.,  95. 

242. 

SECOND  ENTRY-CHARACTER  OP  LAND. 

BENEDICT    LEVIN! 

In  exceptional  cases  of  lack  of  water  for  do- 
mestic purposes  and  cultivation,  second  home- 
stead entry  may  be  allowed  with  credit  for  fee 
and  commissions  already  paid. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Lamed,  Kan.,  May  4, 1882. — i  L.  D., 
54;  9  C.  L.  O.,  58. 


243. 


TWO  ENTRIES-NO  RESIDENCE  BY  PROXY. 

BARBEE  V.   GILMORE. 

Residence  on  a  homestead  must  be  in  |>er- 
xm,  and  cannot  be  by  proxy,  even  by  a  mem- 
ber of  the  entryman's  family. 


ttcnst  ot  tAlrs  bioisioirs. 


t& 


Two  entries  of  the  same  tract  may  be  al-        Secretary  Teller  to  Commissioner  McFar- 
lowed,  subject  to  an  adjustment  of  the  legal    land,  June  3,  1882. — i  L.  D.,  57;  9  C.  L.  O., 


and  equitable  rights  of  the  two  parties. 

Acting  Commissioner  Harrison  to  register 
juid  receiver,  Huntsville,  Ala.,  May  22,  1882. 
— 2  L.  D.,  146;  10  C.  L.  O.,  90, 


57  ;  see  No.  284. 


244. 

ACT  OF  JUNE  16,  1880-ALIEN-NATURAL- 

IZATION. 

WILLIAM   H.    WHITK. 

Notwithstanding  the  homestead  entry  in 
this  case  was  illegal  at  its  inception  on  account 
of  alienage  of  claimant,  his  widow  is  allowed 
to  purchase  under  the  act  of  June  15,  1880. 

Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  May  23,  1882. — 
I  L.  D.,  55 ;  9  C.  L.  O.,  57. 


245. 


SECOND  ENTKY-CHAHACTEE  OP  LAND. 

LUDWIG   P.   SKARSIAD   ET  A  I.. 

A  new  homestead  entry  will  be  allowed 
where,  from  the  nature  of  the  land  (the  char- 
acter of  which  is  not  ascertained  by  the  claim- 
ant until  after  entry)  the  important  homestead 
condition  of  cultivation  cannot  be  complied 
with.  • 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fargo,  Dak.,  May  26,  1882. — i  L.  D., 
56 ;  9  C.  L.  O.,  58. 


246. 

HOMESTEAD-ACT  OF  JUNE  16,  1880. 

JOHN   W.   MILLKR. 

The  act  of  June  15,  1880,  specifically  grants 
the  right  of  purchase  in  all  cases  where  the  land 
was  properly  subject  to  the  original  entry,  lim- 
ited only  by  the  proviso  that  "this  shall  in  no 
wise  interfere  with  the  rights  or  claims  of 
others  who  may  have  subsequently  entered 
such  lands  under  the  homestead  laws."  A 
purchase  can  be  made  after  cancellation  pro- 
vided it  does  not  interfere  with  a  subsequent 
right- 


247. 


TIMBER-CULTURE  ENTRY-TRANSMU- 
TATION. ** 

TORJUS   H.    FLOM. 

In  view  of  the  peculiar  facts  in  this  case,  the 
party  will  be  allowed  to  date  his  settlement 
prior  to  the  time  his  timber- culture  entry  cov- 
ered the  land  now  covered  by  his  homestead 
entry. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Redwood  Falls,  Minn.,  June  7,  1882. 
D.,  58 ;  9  C.  L.  O.,  79- 


—I  L. 


248. 


HOMESTEAD  ENTRY-^SERTED  WIPE. 

SARAH    E.  PIERCE. 

A  deserted  wife  depending  upon  her  own 
resources  for  support,  yrho  made  a  homestead 
entry  as  the  head  of  a  family,  is  deemed  quali- 
fied as  a  single  person  to  avail  herself  of  the 
homestead  privilege,  and,  notwithstanding  the 
return  of  the  husband,  entitled  to  consummate 
the  entry. 

Commissioner  McFarland  to  register  and 
receiver,Fargo,  Dak., June  9, 1882. — 1  L.  D., 
59;  9  C.  L.  O.,  73. 


249. 

NATURALIZATION-COUNTY  COURTS  IN 
COLORADO. 

J.  F.  HECHTMAN. 

Record  evidence  of  filing  of  declaration  to 
become  a  citizen  of  the  United  States,  or  of' 
naturalization,  in  or  by  a  court  not  having  a 
clerk  distinct  and  separate  in  person  from  the 
judge,  will  not  be  accepted  from  a  homestead 
pany. 

Commissioner  McFarland  to  J.  F.  Hecht- 
man.  Judge,  June  10,  1882. — i  L.  D.,6i;  9 
C.  L.  O.,  72;  see  No.  485. 
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'^50. 

HOMESTEAD-ADJOINING  FARM  ENTRY. 

Where  land  in  a  homestead  entry  that  has 
been  consummated,  but  not  patented,  is  sold, 
the    purchaser  may  make  *•  adjoining   farm  " 


Secretary  Teller  to  Commissioner  McFar- 
lanil,  June  25,  1882. — I  L.  D.,  63  ;  9C.  L.O., 

72.  

253. 


homestead  entry  of  a  contiguous  vacant  tract    HOMESTEAD— DEVISEE— EXECUTOR— HEIR. 

(as  the  law  alleys),  at  his  own  risk  as  to  the  John  j.  jonks. 

patentinir  of  the  land  purchased.  a  j     •         -^u      *i-  r  .u     l 

*^  ^  *^  .A  devise  within  the  meanmg  of  the  home- 

Commissioner  McFarland  to  register  and  re-      »      ,1  ^.       c  .x,     t     J       J       .    r  .u 

.      ^  stead  law  must  be  of  the  land^  and  not  of  the 

'  ■'  '  *'  ■'  ' '  *  '    proceeds  of  the  sale  thereof  which  may  be 

'*       '  9    •  -f  74-  contemplated  by  the  will ;  therefore  the  ex- 

!  ecutors  are  not  entitled  to  a  final  certificate  in 

'  case  of  their  appointment  in  the  will  to  make 

I  such    sale,  although  the  executors  are  heirs, 

^  to  the  exclusion  of  other  heirs. 

Commissioner  McFarland  to  register  and 
receiver,  (xainesville,  Florida,  June  24,  1882. 
— I  L.  D.,  64;  9  C.  L.  O.,  73. 


251. 


ADDITION/ L  ENTRY-CULTIVATION 


EBEN    M.   GORDON. 


When  an  additional  entry  is  made  under 
the  act  of  March  3,  18/9,  the  law  does  not  re- 
quire that  the  lands  embraced  in  the  additional  j 
entry  shall  be  actually  cultivated  to  crop. 

If  the  tract  thus  entered  be  used  in  connec- 
tion with  that  embraced  in  the  original  entry 
for  the  purposes  of  a  home,  the  intention  of 
the  act  of  March  3,  1879,  will  have  been  se- 
cured and  its  purposes  attained. 

Tracts  embraced  in  an  original  and  addi- 
tional entry  are  considered  as  a  compact  body 
and  cultivation  of  a  portion  of  the  same  will 
be  considered  as  a  cultivation  of  the  whole. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fergus  Falls,  Minn.,  June  21,  1882. — 
I  L.  D.,  62;  9  C.  L.  O.,  148;  see  No.  114. 


254. 

NATURALIZATION-MINOR-PROOP. 

I  .\DOLPHUS    VINDER. 

j      In  case  a  homestead  party  claims  to  have 
;  been  naturalized  by  reason  of  the  naturaliza- 

I 

tion  of  his  father  during  his  (the  son's)  minor- 
ity, he  must  show  that  he  was  dwelling  with- 
in the  United  States  at  the  date  of  his  father's 
naturalization. 

Commissioner    McFarland  to  register  and 

j  receiver,  Gainesville,  Florida,  June  28,  1882. 

! — I  L.  I).,  66;  9  C.  L.  O.,  72. 


255. 


252. 

RESIDENCE-CULTIVATION-GOOD  PAITH. 

EDWARDS   V  SEXSON. 

When  a  person,  although  not  at  all   times 
on  the  land,  has  no  other  recognized  home,  and 
*  claims  and  improves  the  land  entered,  in  .ill 

respects  showing  that  his  claim  i.s  made  in  ;  by  a  stranger  is  no  evidence  of  the  transfer  of 

good  faith,  he  has  fulfilled  the  rquirements  of  the   land ;  he  is  not  by  reason  of  mere  posscs- 

the  statute.  sion  of  the  paper  entitled  to  purchase  the  land 

In  every  case  an  actual  personal  continu-  under  act  of  June  15,  1880,  as  a  transferee, 

ous  residence  is  not  necessary.  Commissioner  McFarland  to  register  and  re- 

The  homestead  act  of  1862  should  be  lib-  ceiver,  Montgomery,  Ala.,  July  10,   1882. — 1 

erally  construed.  L.  D.  67;  9  C.  L.  O.,  95. 


ACT  OP  JUNE  15,  1880-TRANSPEREB. 

ELLA   M.  HOYT. 

Possession  of  a  homestead  duplicate  receipt 
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256. 

0 

ABANDONMENT-CONTEST-MORTGAGE- 
KE8IDENCE. 

ROACH   V.   FLEMMING. 

The  testimony  fails  to  show  that  the  home- 
stead claimant  has  abandoned  his  claim. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Sacramento, Cal..  July  ii,  1882. — 2  L. 
D.,  27;   10  C.  L.  O.,  121. 


Commissioner  McFarland  to  register  and  re- 
ceiver, Huntsville,  Ala.,  July  19,  i88a. —  i  L. 
D.,  71  ;  9  C.  L.  O.,  96. 


257. 


ADJOINING  PAKM  ENTRY-RESIDENCE. 

WILLIAM   C.  FIELD. 

A  residence  or  settlement  on  an  original 
farm  will  not  be  computed  as  residence  on  an 
adjoining  tract  prior  to  entry. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Montgomery,  Ala.,  July  15, 1882. — i  L. 
D.,  68;  9J£.  L.  O.,  115. 


260. 

W.  M.  BIJMPUS. 

TRANSFER    UNDER   HOMESTEAD   ENTRY. 

The  attempt  to  transfer  the  land  in  a  home- 
stead  entry  by  the  parly  thereto  having  been 
made  prior  to  June  15,  1880,  application  to 
I  purqh^se  the  same  by  a  final  transferee 
I  under  act  approved  on  said  date  may  be  al- 
lowed, notwithstanding  that  the  final  transfer 
was  made  subsequent  to  date  of  the  act. 

Commissioner  McFarland  to  register  and  re- 
ceiver, San  Francisco,  Cal.,  July  22^  1882. — 
I  L.  D.,  72;  9  C.  L.  O.,  96;  see  Nos.  364, 
600.  ;k 


261. 


258. 

HOMESTEAD-ACT  OF  JUNE  15,  1880. 

GEORGE  S.  BISHOP. 

Should  a  homestead  entry  be  canceled  and 
an  adverse  right  to  the  land  attach  under 
a  subsequent  entry,  the  same  is  not  subject  to 
purchase  under  the  act  of  June  15,  1880,  al- 
though the  subsequent  claim  may  have  been 
asserted  under  a  law  other  than  the  homestead 
law. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  18,  1882.— I  L.  D.,  69;  9  C.  1^. 
O.,  95.- 


HOMESTEAD  ENTRY-REGISTER  OF    LAND 

OFFICE. 

THOMAS  J.   SCOTT. 

A  homestead  party  may,  after  his  appoint- 
ment as  register  of  the  United  States  Land 
Office,  purchase  under  the  act  of  June  15, 1880, 
the  land  embraced  in  his  entry. 

Commissioner  McFarland  to  Thos.  J.  Scott 
U.  S.  Land  Office,  Montgomery  Ala.,  August 
3,  1882. — I  L.  D.,  73 ;  9  C.  L.  O.,  132 


259. 

ADJOINING  FARM  ENTRY-PURCHASE. 

ISAAC   S.    RIGGS. 

Under  the  peculiar  circumstances  of  this 
case  the  claimant  is  permitted  to  make  his  en- 
try as  an  adjoining  farm  entry,  to  date  from 
original  entry. 


:  262. 

HOMESTEAD-ACT  JUNE  15,  1880. 

JOHN    D.  HAY. 

I 

Alienation  of  the  land  is  no  bar  to  the  ori- 
,  ginal  party  purchasing  under  said  act,  even 
I  though  the  transferee  protests. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Montgomery,  Ala.,  September 6,  1882. 
.  —I  L.  D.,  74;  9  C.  L.  O.,  132. 
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C.  L.  O.,  131 ;    see  Nos.  853,  94S»  94^,  955. 
1 120,  1210. 


2$3.  Sixty  days  allowed  in  which  to  purchase  the 

„.,  ««««T.     .r.m   n-n  ttt WD  !  tfact  undcF  ttct  of  Junc  I ?,  1880. 

HOMESTEAD-FINAL  PROOF-ACT  OF  JUNE       ^,  ,„  „  •*       ^^^'  ..  _, 

nvjujioi xiixi^    i:aa  -a  Secretary  Teller  to  Commissioner  McFar- 

^^'  ^^  land,- September  20,  1882.— i   L.  D.,  76;  9 

BUJIRILL  V.   COULTER. 

Claimant  having  failed  to  make  satisfactory 

final  proof,  under  homestead  entry,  is  granted  j  

sixty  days  to  make  payment  for  the  land  under  j 

above  act.  j 

Acting  Secretary  Joslyn  to  Commissioner!     HOMESTEAD-RESIDENCE-GOOD  FAITH. 

McFarland,  September  12,  1882.— i   L.  D.,  p^..^.^^  ^,   spauldinc.  ^ 

I 

'  ^"  The  facts  in  this  case  show  an  effort  to  se- 

cure land  under  the  homestead  laws  without 
complying  with  the  important  requirement  of 
re^idence.  Notwilhsianding  only  eight  months 
from  date  of  eniry  have  elapsed,  the  entry  is 
ordered  canceled. 

Sifcretary  Teller  to  Commissioner  McFar- 
land, October  2,  1882.— i  L.  D.,  77;  9  C.  L. 
O.,  167. 


264. 


ACT  OF  JUNE  15,  1880-TRANSFEREE. 

CHRISTIAN   G.    LARSEN. 

In  case  of  an  attempt  by  the  party  to  a  home- 
stead entry  made  prior  to  June  15,  1880,  to 
transfer  the  land  embraced  therein  subsequent 
to  June  15,  1880,  the  transferee  is  not  entitled 
to  purchase  the  same  under  act  approved  on 
said  date,  but  the  homestead  party  may  make 
purchase  thereunder. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Salt  Lftke  City,  Utah,  September  19, 
1882.— I  L.  D.,  75 ;  see  Nos.  260,  600. 


267. 


265. 


HOMESTEAD  CONTEST-ACT  OF  MAY  U,  1880. 

WEBER  V.   SHAPPELL. 


The  purchaser  of  a  claim  and  interest  in 
a  contested  entry  acquires  no  right  of  which 
the  contestant  may  have  been  possessed,  and 
must  be  held  as  a  stranger  in  the  case  without  I 
even  the  right  of  appeal.  | 

Prior  to  act  of  May  14,  1880,  a  contestant  i 
of  a  homestead  entry  had  no  greater  right,  for  \ 
his  initiation  of  a  contest,  than  any  other  per 
son,  and  the  land  upon  cancellation  of  the 
entry  became  subject  to  the  first  legal  appli- 
cant whether  such  applicant  was  the  contes- 
tant or  another.     Nor  wa%  under  that  act  the 
preference  right  of  entry  by  one  who  secures 
a  cancellation  of  a  prior  entry  assignable. 


HOMESTEAD-BOARD  OF  EQUITABLE  ADJU- 
i  DICATION. 

I  MCCARTHY    V.    DARCKY. 

,      Residence  is  a  material  requirement  of  the 
homestead  laws. 

Where  rights  of  other  parties  are  affected  or 

;  an  adverse  claim  exists,  an  entry  should  not 

I  be  submitted  to  the  board  of  equitable  adjudi- 

i  cation —  a  contestant's  preferred  right  under 

the  act  of  May  14,  1880,  is  in  the  nature  of 

an  adverse  claim. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  20,  1882.— i  L.  D.,  78;  9  C. 
L.  O.,  167. 


268. 


SOLDIERS'  DECLARATORY  STATEMENT- 
RESIDENCE. 

GEORGE   H.  GARDNER. 

A  Soldier  who  files  or  causes  to  be  filed  a 
declaration  of  his  intention  to  enter  a  tract  of 
land  under  the  homestead  law  must  make  a 
legal  entry  of  the  Iniid  within  six  months, 
and  must  remove  to  the  tract  so  entered  and 
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reside  upon  it  and  cultivate  it  for  the  period 
prescribed  by  law  before  he  can  acquire  title 
to  the  land.  Filings  or  entries  made  by  sol- 
diers when  they  do  not  settle  upon  the  Kind 
and  have  no  intention  of  doing  so  are  false 
and  fraudulent. 

Commissioner  McFarland  to  Geo.  H.  Gard- 
ner, New  York  City,  Novejnber  22,  1882. — i 
L.  D.,  79  ;  9  C.  L.  0.,  195. 


272. 

HOMESTEAD  ENTRY-ACT  OP  JUNE  15,  1880. 

HERMAN    L.  PHELPS. 

^    Where  a  single  woman  makes  a  homestead 

ratry,  and  afterwards  marries,  her  husband, 
I  in  the  event  of  her  death,  cannot  purchase  in 

his  own  name,  under  the  act  of  June  15, 1880. 
Commissioner   McFarland  to  register  and 

receiver,  Gainesville,  Fla.,  January  9,  1883. — 

I  L.  D.,  84;  9*C.  L.  O.,  196. 


269. 

ADDITIONAL  HOlfESTEAD  ENTRY.   ' 

EDWARD    R.  CHASE. 

The  failure  of  the  local  officers  to  properly 
note  upon  their  records  ag.originai  application 
and  amendment  cannot  jeopardize  a  claimSMM's 
right 

Secretary  Teller  to  Commissioner  McFar- 
land, December  12,  i5?2. — i  L.  D.,  81 ;  9 
C.  L.  O.,  231. 


273. 


270. 

NATURALIZATION-CLERK  OF  COl'RT. 

JOEbl'H    HARBKK. 

In  view  of  the  l^ws  of  the  Stale  of  Ohio, 
the  judge  at  a  probate  court  therein  who  issues 
naturalization  papeni  may  be  presumed  to 
have  a  clerk. 

Commissioner  McFarland  to  register  and 
receiver,  Fargo,  Dak.,  December  16,  1882. — 
I  I..  D.,  83 ;  9'  C.  L.  O.,  194. 


CULTIYATION-RESIDENCE-PURCHASE-R. 

S.  2301. 

LORBiNZO   A.  PADDOCK. 

Where  a  homestead  claimant  applies  to  pur- 
chase, under  Sec.  2301  K.  S.,  the  land  em 
braced  in  his  entry,  he  must  show    cultiva 
I  tion  of  the  land  as  well  as  residence  thereon 

Comniissioner  McFarland  to  register  and  re 
ceiver,  Fergus  Falls,  Minn.,  January  16,  1883 
— 2  L.  D.,  72  ;  10  C.  L.  O.,  91  ;  see  Nos 
421,  429. 


274. 


271. 


HOMESTEAD-SETTLEMEN/r-ENTRY. 


MURPHY  V.  TAKT. 


MINOR  EN  TRYM AN- CANCELLATION-RE- 
LIEF. 

W.   T.    BOSTWICK. 

The  minor's  entry,  which  was  made  before 
his  majority,  is  canceled,  but  he  is  allowed  to 
make  anolher  entry  of  the  land  with  credit  for 
settlement  from  the  date  he  became  21  years 
of  age. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Gainesville,  Fla.,  January  19,  1883. — 
2  L.  D.,  113;   10  C.  L.  6.,  89. 


275. 


Land  awarded  to  Taft,   who  made  prior 
settlement,    notwithstanding  prior  entry  was 

made  by  Murphy.  PRACTICE-PROTEST  ANT-HEARING. 

Secretary  Teller  to  Commissioner  McFar-  How  a  party,  not  of  record,  may  proceed  to 

land,  January  3,  1883. — I   L.  D.,  83  ;  9  C.  L.  defeat  a  homestead  claimant  who  has  not  com- 

O.,  213  ;  see  No.  431.  plied  with  the  law. 
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Commissioner  McFarland  to  register  and  re- 
ceiver, Humbolt,  Cal.,  January  31,  1883.— i 
L.  D.,  86;  9C.  L.  O.,  213. 


276. 


flOMBSTBAD  ENTRY-DEVISEE-CHILDRBN. 

PETEU    KACKMANN. 

Under  the  homestead  law,  the  widow  of  a 

deceased  entryman  sunds  first  in  the  line  of 

succession.     But  in  considering  her  right  to 

devise  this  homestead,  other  questions  must 

be   considered.      By  section   2292,   Revised 

Statutes  of  the  United  Slates,  it  is  provided 

that :  "In  case  of  the  death  of  both  father  and 

mother,leaving  an  infant  child  or  children  under 

iwenty.one  years  of  age,  the  right  and  fee  shall 

inure  to  the  benefit  of  such  infant  child  or 

'  children,"  and  it  is  held  that  a  homestead  party 

cannot,  by  will,  defeat  the  rights  of  the  chil- 

dren.  ,  , 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fergus  Falls,  Minn.,  February  9, 1883. 
—I  L.D.,  86;  9C.  L.  O.,  231. 


sent  husband's   homestead   entry  should  be 
treated  as   between  parties  who   were  ntvcr 

married. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Salina,  Kan.,  March  7. 1883.— i  L.  1)., 
89;  10  C.  L.  O.,  19. 
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277. 


EEFEGT  OF  PATENT- RESERVED  INDIAN 

LANDS.   • 

ROCKWELL  V.  INDIAN   WIDOWS. 

The  act  of  March  3,  1875,  allows  setUcrs, 
prior  to  1874,  to  takt;one  hundred  and  sixty 
acres  of  reserved  Indian  lands  on  certain  con- 
ditions. 

The  patent  erroneously  issued  for  the  tract 
now  in  dispute  can  only  be  vacated  by  volun- 
tary relinquishment  through  a  proper  instru- 
ment, or  by  proceedings  in  court. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  9,  1883.— i  L.  D.,  90;  10  C.  L. 
O.,  5- 


RESIDENCE-ATTEMPTED  SALE-BAD 
FAITH-ADJOINING  TRACT. 

GUYTON   V.   PRINCE. 

An  attempted  sale  of  the  land  embraced  in 
a  homestead  entry  is  not  sufficient  ground  for 
cancellation,  but  raises  a  presumption  of  bad 

faith.  . 

Residence  on  an  adjoining  tract  and  culti- 
vation of  the  land  embraced  in  a  homestead 
entry  is  not  compliance   with  the  homestead 

law 

Commissioner  McFarland  to  register  and  re- 
ceiver, Little  Rock,  Ark.,  February  20,  1883. 
—2  L.  D.,  143;  *o  ^-  L-  ^'^  70;  see  No. 
1946. 


280. 

HOMESTEAD-ADDITIONAL  ENTRY. 

JOSEPH   BIRCHFIELD. 

The  a«t  of  March  3,  1879,  contemplates  an 
existing  original  entry  on  land  to  which  the 
additional  entry  adjoins.  If  by  reason  of  can- 
cellation there  is  no  original  entry,  the  right  of 
the  applicant  to  an  additional  entry  is  extin- 
guished. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  2,  1883.— I    L.  D.,  92;   10  C.  L. 

o..  37. 


281. 


ADDITIONAL  HOMESTEAD   ENTRY-RELIN 

QUISHMENT. 


278. 

CONTBST-RBSIDENCE-PAMILY. 

THOMAS  V.   THOMAS. 

Residence  is  largely  a  question  of  intent. 
A  contest  by  a  divorced  wife  against  her  ab- 


M.    V.    B.    MILLS. 


An  additional  homestead  entry  under  the 
act  of  March  3, 1879,  is  granted,  notwithstand- 
ing a  contest  initiated  for  abandonment  of  the 
original  homestead  entry. 
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Commissioner  McFarland  to  register  and  re- 
ceiver, Gainesville,  Fia.,  April  6,  1883.— i  L- 
D.,  93  ;   10  C.  L.  O.,  37. 


282. 


HOMESTEAD-COMMENCEMENT  OP  RESI- 
DENCE. 

BARNEY   PHILLIPS. 

The  five  years  allowed  in  a  homestead  entry, 
date  from  entry  and  not  from  the  commence- 
ment of  personal  residence  on  the  land  en- 
tered. 

Commissioner  McFarland*  to  register  and 
receiver,  Crookston,  Minn.,  April  9,  1883.— I 
L.  D.,  94;   10  C.  L.  O.,  36. 


283. 


HOMESTEAD    ENTRY -RESIDENCE-PUBLIC 

OFPICER. 

GEORGE   W.  SHEPPARD. 

• 

A  homestead  enti-yman,  who  cultivates  and  1 
improves  the  land  embraced  in  his  entry,  but ' 
who  never  resided  thereon,  is  not  excused  be- 
cause  elected  to  a  public  office  which  requires  ! 
his  residence  elsewhere. 

Commissioner  McFarland  to  register  and 
receiver,  Bloomington,  Nebr.,  April  12,  1883. 
— I  L.  D.,  95  ;  10  C.  L.  O.,  36. 


285. 

W.  W.  BURKE. 

CHARACTER    OF     PROOF — SUSPICION — COLLU- 
SION. 

Witnesses  must  be  persons  entirely  disinter- 
ested in  the  claim,  and  cognizant  of  their  own 
knowledge  of  all  the  facts  set  forth  in  the 
proof  during  the  entire  period  of  the  alleged 
residence  and  cultivation. 

The  fact  that  a  homestead  or  pre-emption 
claimant  cannot  furnish  the  necessary  proof 
by  his  neighbors,  but  has  to  depend  upon  his 
attorney  and  broker  to  make  the  same,  casts 
suspicion  upon  the  transaction,  and  lends  to 
show  collusion  in  the  making  of  such  proof. 

Commissioner  McFarland  to  W.  W.  Burke, 
esq.,  Huron,  Dak.,  April  17,  1883. — I  L.  D., 
96;   10  C.  L.  O.,  55. 


286. 


284. 


PIRCHASE  UNDER  THE  ACT  OF  JUNE  15,    ' 

1880.  j 

SAMUEL   M.  MITCH  ELI.. 

The  operation  of  ihis  act  is  not  affected  by 
!he  cancellation  of  an  entry.  The  tract  in 
question  was  embraced  in  three  homestead 
entries,  whicK  have  successively  been  can-  i 
celed.  The  second  entryman  applies  to  pur- 
chase. His  applicati(>n  is  permitted,  subject 
to  adverse  rights. 


GRIFPIN  VS.  MARSH  AND  DOYLE  Y8.  WIJ.- 

SON. 

The  homestead  settlers  having  given  notice 
of  absence  under  the  act  of  June  4,  1880,  con- 
test is  dismissed,  as,  six  months,  after  their 
authorized  leave  of  absence,  had  not  expired, 
and  abandonment  is  the  only  ground  upon 
which  the  contest  was  brought. 

Two  separate  cases  should  not  be  forwarded 
to  the  Secretary  from  the  Commissioner  in  one 
letter  of  transmittal. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  27,  1883.— 2  L.  D.,  28;  ID  C.  L. 
O.,  67. 


287. 

FAILURE    OF    RESIDENCE-GOOD    FAITH- 
ACT  MARCH  3,  1881. 

MCI.EOUI)   V.  WEADE. 

Notwithstanding  the   homestead  entryman 
failed  to  make  personal  residence  within  the 


Commissioner   McFarland  to  register  and  required  six  months,  his  entry  is  allowed  to 

receiver,  Montgomery,  Ala.,  April   17,  1883.  stand,  in  view  of  his  good  faith  and  the  law 

— I  L.  D.,96;   10  C.  L.  0.,36;  see  No.  246.  of  March  3,  1881. 
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Secretary  .Teller  to  Commissioner  McFar- 
Isuid,  April  30, 1883.— 2  L.  D.,  145  ;  10  C.  L. 
O.,  90. 


288. 


HOMESTEAD  ENTRY-RESIDENCE-MILI- 
TARY  SERVICE. 

W.  A.  JONES. 

A  person  now  serving  in  the  Army  or  Navy 
cannot  make  homestead  entry  if  his  duties 
would  prevent  him  complying  with  the  law 
as  to  residence. 

Commissioner  McFarland  to  Maj.  W.  A. 
Jones,  San  Francisco,  Cal.,  May  9,  1883. — I 
L.  D.,  98* 


289. 


ENTRY  BY   ALIEN   HEIRS  UNJ)ER  ACT  OF 
JUNE  16,  1880. 


INSTRUCTIONS. 


Acting  Commissioner  Harrison  to  register 
and  receiver,  Taylor's  Falls,  Minn.,  May  21, 
1883. — I  L.  D.,  98  ;  10  C.  L.  O.,  90 ;  see  No. 
292. 


290. 

CONTESTS-DILIGENCB-GOOD  FAITH. 

LOWN   V.  CRISWELL. 

Lown  began  contest  against  the  timber-cul- 
ture entry  of  one  Jordan;  the  latter* filed  his 
relinquishment  in  October,  1878,  and  Lown 
applied  to  enter  the  land,  at  the  same  time  de- 
positing the  feel,  and  commissions;  the  local 
officers  notified  him  that  his  entry  would  be 
made  of  record  upon  cancellation  of  Jordan's 
entry,  and  on  said  cancellation  sent  him  no- 
tice of  it,  which  he  testifies  he  never  received ; 
the  land  lay  vacant  for  six  months,  when 
Criswell  entered  it  as  a  homestead.  Held, 
that  the  tract  was  subject  to  Criswell's  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  21,  1883. — 2  L.  D.,  49;  10  C.  L. 
O.,  91. 


291. 

PRACTICE-NOTICE  BY  PULICATION. 

RYAN  V.  STADLER. 

An  affidavit  for  contest  stating  that  the 
whereabouts  of  the  entryman  is  unknown  is 
not  sufficient  basis  for  publication  of  notice  in 
a  contested  case. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  21,  1883. — 2  L.  D.,  50;  10  C.  L. 
O.,  86. 


292. 


HEIRS  OF  fiECEASED  HOMESTEADER- 
ALIEN  HEIRS-ACT  OF  JUNE  16,  1880. 

To  whom  the  rights  of  a  deceased  home- 
steader descend.  Alien  heirs  may  purchase 
under  the  act  of  June  15,  1880. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Taylor's  Falls,  Minn.,  May  21, 
1883.— 2  L  .D.,  98;  10  C.  L.  O.,  90  ;  see  No. 
289. 


293. 


SECOND  ENTRY-WIDOW  AS  LEGAL  REPRE- 
SENTATIVE, 

A  widow  as  a  legal  representative  of  her 
deceased  husband  may  contmue  to  cultivate 
his  homestead,  and  at  the  same  time  make  an 
entry  in  her  own  name. 

Commissioner  McFarland  to  F.  M.  Heaton, 
Huron,  Dak.,  May  24,  1883. — 2  L.  D.,  169  ; 
10  C.  L.  O.,  90. 


294. 


PREFERENCE  RIGHTS-CONTEST-RELIN- 
QriSHMENT-  RE-ENTRY -CANCELLA- 
TION. 

NELSON   V.  MCLEOD. 

A  homesteader,  whose  entry  was  about  to 
be  contested,  relinquished  and  made  a  timber- 
culture  entry  of  the  land ;  the  contestant,  having 
settled  upon  the  land  prior  to  relinquishment 
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is  entitled  to  make  homestead  entry,  and  the    lowed.     A  contestant  acquires  no  right  to  the 

timber  culture  entry  is  held  for  cancellation,  i  land  until  the  entr}'  is  canceled. 

with  credit  for  fees  or  repayment  if  desired.  The  cash  entry  in  question  by  the  heirs,  is 

Acting  Commissioner  Harrison  to  register    allowed  to  stand. 

and  receiver,  Benson,  Minn.,  June  5,  1883.—  I      c        .         p  n  *       •  r^  ilm  t:- 

y    ^  r^   ,     ^  ^r  \      Secretary   1  eller  to  Commissioner  McFar- 

2  L-  D.,  117;   10  C.  L.  O.,  107;  see  No.  71.  '  .      ,   ,       ^         00  t     ,.      o  ^   r 

'  '        land,  June  13,  1883.— 2  L.  D.,  98;   10  C.  L. 

O.,  104. 


295. 


ALABAMA  MINERAL  LANDS-ACT  OF  MAY 
14, 1880,  AND  MARCH  3, 1883-INCHOATE 
RIGHTS. 

JAMES    A.  JONES. 

The  act  of  May  14,  1880,  does  not  apply  to 
homestead  settlement  on  lands  not  subject 
thereto.  The  act  of  March  3,  1883,  touching 
Alabama  mineral  lands,  confers  no  rights  ex- 
cept in  entries  already  made.  All  lands 'here- 
tofore reported  as  containing  coal  and  iron 
that  appear  on  the  official  records  as  vacant 
are  subject  to  public  sale,  etc. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Montgomery,  Ala.,  June  8, 1883. 
— 2  L.  D.,  35;   10  C.  L.  O.,  104. 


296. 


INSTRUCTIONS-ALIENS  BORN-REQUISITE 
FOB  ENTRY  BY. ' 

HOMESTEAD  AND  TIMBER  CULTL'RF.. 

Applicants,  alien  born,  required  to  furnish 
record  proof  of  declarations  of  intention  to 
become  citizens  of  the  United  States. 

Commissioner  McFarland  to  register  and  re 
ccivcr,  Huron,  Dak.,  June  12, 1883. — 2  L.  D., 
194;  10  C.  L.  O.,  103. 


297. 


298. 

FRAUDULENT  ENTRY-RELINQUISHMENT- 

FRAUD. 

.    ALLEN    B.    LEMMON. 

Ruling  under  circular  letter  A,  of  January* 
12,  1883.  Relinquishment  within  a  month 
after  entry  is  presumptive  evidence  of  fraud. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Wichita,  Kans.,  June  16,  1883. — 2  L. 
D.,  92  ;   10  C.  L.  O.,  125  ;  see  No.  1868. 


299. 


ACT  0P:JUNE  15,  ISSG-FRAUDULENT  IN- 
CEPTION-COLLUSION. 

UNITED   STATES   V.    AUGUSTUS    SMITH. 

A  question  of  alleged  fraud  and   illegality 
considered. 

Commissioner  McFarland  to  register  and  re 
ceiver,  Montgomery,  Ala.,  June  18,  1883. — 2 
L.  I^-.  93;  >o  C.  L.  O.,  104. 


300. 


MARRIED  WOMAN-REVISED  STATUTES, 
SECTION  2289. 

RACHAEI.    M.    MCKKK. 


CASH  ENTRY,  ACtOF  JUNE  15,  1880,-SEG- 

RE6ATI0N— CONTESTANT  '      ^  married  woman  is  not  authorized  by  sec- 

I  tion   2289  of  the   Revised  Statutes  to  make 
WHITNEY  V.  M'AXWELL.  j  homestead  entry. 

While  a  homestead  entry  remains  uncan-  1      Secretary  Teller  to  Commissioner  McFar- 
cded,  another  entry  of  any  kinfl  cannot  be  al-  1  land,  June  20,  1883. — 2  L.  D.,  112. 
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301. 

LAND   OPFTCERS-SISTBR  OF 
ENTRY  VALID. 


RECEIVER- 


LIVINGSTON   V,    PAGE. 

A  homestead  entry  by  a  sister  of  the  re- 
ceiver, is  not  objectionable  on  that  account 

alone. 

Commissioner  McFarland    to  rejjisier  and 

receiver,  Mitchell,  Dak.,  June  21,  1883. — 2  L. 

D.,  105;  10  C.  L.  O.,  121. 


United  States  from  the  mere  fatl  of  such  pur- 
chase, and  the  question  of  duplicate  sales  or 
,  of  the  payment  or  non-payment  of  the  pur- 
chase money  is  not  material  to  the  determina- 
tion of  the  case. 

Commissioner  McFarland  to  register  and 
receiver,  Wa  Keeney,  Kans.,  June  30,  1883. — 
2  L.  D.,  133 ;  10  C.  L.  O.,  124. 


302. 

FINAL  CERTIFICATE-FEME  SOLE. 

CORA   K.    HARPER. 

In  this  case  the  title  in  which  to  issue  final 
certificate  should  be  '*  Cora  E.  Harper,  orphan 
child  of  Reuben  S.  Harper,  deceased,"  with 
a  right  7i&feme  sole  to  another  homestead  in  her 
own  person. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fargo,  Dak.,  June  22,  1883. — 2  L.  D., 
99;  10  C.  L.  O.,  121. 


305.         • 

ACT  JUNE  15,  1880-CONSTRUCTlON  OF 
AGREEMENT-R.  S.  2290. 

HAWKER   V.  FOVVLKS. 

The  written  agreement  to  convey  at  a  fu- 
ture time  is  not  such  an  instrument  as  is  con- 
templated by  the  second  section  of  the  act  of 
June  15, 1880,  but  is  in  contr;iveiilion  of  section 
2290,  Revised  .Statutes. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  5,  1883.-^2  L.  D.,  53;  10  C.  L.  O. 
241. 


'306. 

ATTORNEY-NEGLECT    TO   INITIATE    PRO- 
CEEDINGS. 

PALMER   V,  CLEVINGER    ET   AL. 

The  party  in  this  case  acted  on  the  word  of 
his  altorneyj  and    neglected  to  initiate  legal 


303. 

CONTESTEE-NOTICE-PURCHASE,  ACT  OF 
JUNE  15,  1880. 

UYKERK   V,  OLDEMKYER. 

The  local  officer^,  after  the  hearing,  dis- 
missed a  contest  for  abandonment;  on  appeal    proceedings.  He  acquired  no  right  under  the 
by  the  contestant,  the  General  Land  Office  re-  •  \^^^  laws  • 

versed  said  action  ;  contestee  appealed  to  the  |      Secretary  Teller  to   Commissioner    McFar- 
Secretary,  and,  pending  consideration  of  said  ;  jand,  July    13,  1883,-2  I..  D.,  56;   10  C.  L. 
appeal,  made  offer  to  purchase  under  the  act    q     jqq 
of  June  15,  1880.  Held,  that  he  had  the  right  ' 
of  purchase  under  said  act.  | 

Secretary  Teller  to  Commissioner  McFar-  307. 

land,  June  23,1883.-2  L- D^.  5i  ;  10  C.  L.    ^^^^^    PROOF- AFFIDAVIT -CLERK    AT 
O.,  122;  see  Noli.  350, 550, 604.  ,  COUNTY   SEAT-LAND    IN    TWO    DIS- 

TRICTS. 

I 

304.  T.  C.  SAUNDERS. 

RELINQUISHMENT -PURCHASER- PUBLIC-        Where  a  county  embraces  land  in  two  dis- 

J;4?Tm?oJi^J^^^^^^'^^    AGAINST    THE    tricts,  a  claimant  who  applies  for  land  in  one 
UNITED  STATES.  j-.-^  j        1  r»«i  » 

district  may,  under  the  act  of  March  3,  1877, 

make    the    required    proof,  etc.,    before    the 

vierk  at  the  county  seat,  though  such  county 


ANDREW   KORbE 


The  purchaser  of  the  relinqufshment  of  a 


public-land  entry  gains  no  rights  against  the  ,  seat  is  located  in  the  other  land  district. 
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Commissioner  McFarland  to  clerk  of  the 
district  court,  Minnewakan,  Dak.,  July  13, 
1883.— 2  L.  D.,  90;   10  C.  L.  O.,  169. 


308. 


;  occupied  and  improved  by  the  settler,  but  not 
previously  included  through  erroneous  inform- 
ation given  by  the  local  officers. 

Acting   Secretary  Joslyn  to    Commissioner 

j  McFarland.  July  27,  1^3.-2  L.  D.,  36;  10 

I  C.  L.  O.,  208. 


SETTLEMENT  -  CHARACTER  OF  LANDS - 
PRIOR  SETTLEMENT-RIGHT  OF  EN- 
TRY. 

M.ARTIN   V.  HENDERSON. 

Where  a  settler  goes  upon  land  afterwards 
sought  to  be  entered  under  the  act  of  June  3, 
1878,  such  settlement  followed  by  a  h'ome- 
siead  entry  precludes  a  timber  entry,  and  ques- 
tions as  to  the  relative  value  of  the  land  for 
agricultural  purposes  or  for  timber  are  not  to 
he  considered. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Stockton,  Cal,,  July  1.6,  1883. — 2 
L.  D.  172;   10  C.  L.  O.,  398. 


311. 


309. 


PURCHASE-TWO  ENTRIES-GOOD  FAITH- 
ACT  JUNE  15,  1880. 

MCNKFF    7*.  NEWMAN. 

A  party  made  one  homestead  entry  under 
general  homestead  laws,  and  thereafter  made 
second  "homestead  entry  of  other  land  under 
act  of  June  8,  1872,  believing  that  he  was  en- 
titled to  both  ;  notwithstanding  irregularity  of 
second  entry,  he  may  purchase  the  land  cov- 
ered thereby  under  the  act  oj  June  15,  1880, 
if  same  was  subject  to  entry  and  there  is  no 
adverse  claim. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  17,  1883.— 2  L-  I^»  124;  10  C.  L. 
O.,  151. 


310. 


AMENDMENT-MISDESCRIPTION-ERROR 
OF  LOCAL  OFFICERS. 

THOMAS    HAMMILL. 

The  homestead  entry  in  question  may  be 
amended  so  as  to  embrace  a  contiguous  lot, 


PREVIOUS  CONTEST-SETTLEMENT-IM- 
PROYEMENTS-PREFERENCE  RIGHTS. 

MASSLNGILL   V,    HAWKINS. 

An  adverse  decision  ba.sed  on  the  standing 
of  a  party  or  interpleader  in  a  previous  contest 
should,  as  a  rule,  not  affect  a  case  based  upon 
matters  arising  subsequently  to  such  decisions. 
Rights  -since  accrued  should  be  adjudicated 
without  reference  to  the  prior  decisions. 

Commissioner  McFarland  to  register  and 
receiver,  Dardanelle,  Ark.,  July  28,  1883.--2 
L.  D.,  121;   10  C.  L.  O.,  356 


312. 


SETTLEMENT-CONTINUOUS  RESIDENCE- 
OCCUPATION. 

BARROTT  V.    LINNEY. 

A  party  who  placed  on  a  de-ert-land  claim 
a  few  timbers  loosely  outlining  a  house,  and 
then  moved  away  to  engage  in  business  else- 
where, can  claim  no  rights  as  a  settler  on  the 
land  when  the  desert-land  entry  is  canceled. 
A  naked  settlement,  without  continued  resi- 
dence or  other  evidence  of  occupation,  is  not 
such  a  continuous  claim  to  the  land  as  would, 
after  cancellation,  have  any  legal  effect. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  30,  1883.— 2  L.  D.,  26;  10 
C.  L.  O.,  197. 


313. 

ASSUMPTION-ENTRY  OF  RECORD-SUBSTI- 
TUTION BY  LOCAL  OFFICERS  NOT  AL- 
LOWED. 

HOLTERMAN   V.   CARTER, 

In  the  absence  of  papers  required  to  initiate 
a  contest,  one  cannot  l)e  assumed  to  the  detri- 
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ment  of  a  party  who  has  complied  with  the 
law. 

When  an  application  has  been  accepted  and 
an  entry  becomes  of  rq^ord,  the  local  officers 
cannot  substitute  another  party.  If  an  entry 
is  inadvertently  made  it  can  be  vacated  only 
by  proper  proceedinjrs  upon  due  notice  under 
the  established  practice. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  31,  1883. — 2  L.  D.,  57;  10 
C.  L.  O.,  190. 


316. 

ENTRYMAN  NATURALIZED-PINAL  PROOF. 

MINOR   CHILD   OF   AMADUS   SUCKFULL. 

Final  proof  by  the  minor  child  of  a  deceased 
entryman  who  was  unnaturalized  at  date  of 
death  ;  oaths  to  be  taken,  under  section  2168, 
R.  S. 

Acting  Commissioner  Harrison  to  A.  B. 
Hays,  Cullman,  Ala,,  August  18,  1883. — 2  L. 
D.,  too;   10  C,  L.  0.,  192. 


314. 


TIME  PRESCRIBED-ACTS  OF  MARCH  3, 1879, 
AND  JULY  1,  1879. 

JEMIMA    11  EN  BOW. 

Parties  making  new  or  additional  entries 
under  the  acts  of  March  3,  1879,  and  July  i, 
1879,  have  seven  years  within  which  to  make 
final  proof. 

A  homestead  entry  must  remain  of  record 
until  legally  relinquished,  contested,  or  can- 
celed for  failure  to  make  final  proof. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Tracy,  Minn.,  August  8,  1883. — 2  L. 
D.,  91;  10  C.  L.  O.,  228. 


317. 


CONTESTS-FAILURE  OF  SETTLEMENT. 

COOK   V.  S LATTERY. 

Work  done  on  the  land  in  question  by  a 
party. who  is  hired  by  a  corporation  to  dig  a 
ditch  thereon  cannot  be  claimed  as  an  act  of 
settlement. 

Aclin;^  Secretary  Joslyn  to  Commissioner 
McFarland,  August  20,  1883.— 2  L.  D.,  173; 
10  C.  L.  O.,  194. 


318. 


315. 


DECEASED  ENTRYMAN-DEATH  OF  ENTRY- 
,MAN- SALE -ASSIGNEE -PURCHASER, 
UNDER  R.  S.  2292. 

J.    B.   WOODS — AUSTIN   V.    HUNT. 

There  being  no  widow,  the  homestead  in 
this  pase  was  sold  for  the  benefit  of  infant  heirs. 
Contest  for  abandonment,  under  the  circum-  j 
stances,  is  dismissed.  Irregularity  of  home- 
stead affidavit  considered.  The  purchaser, 
under  section  2292,  R.  S.,  need  not  pay  cash 
under  the  act  of  June  15,  1880,  as  title  in  him 
is  complete  on  payment  of  fees  and  com- 
mission. 

Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  August  10,  1883. 
—2  L.  D.,  75  ;   10  C.  L.  O.,  210. 


CONTEST-ABANDONMENT-INTER- 
PLEADER. 

THOMAS  V.  MCCLURE    AND    YEATES. 

The  defendant  is  held  not  entitled  to  pur- 
chase under  the  act  of  June  15,  1880,  as  such 
purchase  is  intended  solely  to  benefit  the  in- 
terpleader, and  would  result  in  defeating  the 
superior  equities  of  the  plaintiff. 

Commissioner  McFarland  to  register  and 
receiver,  Dardanelle,  Ark.,  August  30,  1883. 
— 2  L.  I).,  125;  10  C.  L.  O.,  230. 


319. 


SOLDIERS'    ADDITIONAL    HOMESTEAD-IN- 
ADVEUTENT  ISSVE-NON-ASSKiNABLE- 

PU  RCH  ASER-CERTIFIC  ATE. 

# 

WILLIAM    FRENCH. 

Where  a  certificate  issues  improperly,  inad- 
vertently stating  that  a  certain  party  is  entitled 
to  make  an  additional  homestead  entry  when 
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he  is  not  so  entitled,  the  entry  made  thereunder 
should  be  canceled.  As  the  right  to  make  a 
homestead  entry  is  a  personal  right,  the  as- 
signment of  such  certificate  cannot  be  recog- 
nized. A  purchaser  takes  it  subject  to  any 
defects,  and  cannot  be  treated  as  '*  an  innocent 
purchaser." 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  30,  1883.— -2  L.  D.,  235  ; 
10  C.  I..  O.,  211. 


320. 

FAILURE  TO  M.\KE  PROOF-EXPIRATION  BY 
LIMITATION-NOTICE  BY  LOCAL  OFFI- 
CERS. 

CHARLES    H.    DARLINGTON. 

Commissioner  McFarland  to  clerk  of  the 
circuit  court,  Phillips, Wis.,  September  6,  1883. 
—2  L.  D.,  89;  10  C.  L.  O.,  226. 


321. 


ATTORNEY-NOTARY  PUBLIC-DAKOTA  TER- 
RITORY-WHEN  DISQUALIFIED. 

TRAUGH  V.  ERNST. 

A  notary  public  disqualified  for  administer- 
ing oaths  in  certain  cases  is  therfl)y  disquali- 
fied under  the  United  States  law.  Attorneys 
of  record  in  cases  cannot  as  notaries  public 
administer  oaths  in  those  cases.  They  cannot 
act  officially  and  professionally  at  the  same 
time. 

Commissioner  McFarland  to  register  and 
receiver,  Huron,  Dak.,  September  7,  1883. — 
2  L.  D.,  212;  10  C.  L.  O.,  222;  see  Nos. 
1 128,  1888. 


322. 


Coqimissioner  McFarland  to  Secretary  Tel- 
ler, September  8,  1883.— 2  L.  D.,  88 ;  10  C. 
L»0.,  210 ;  see  No.  1205. 


323. 


OFFICIAL  RESIDENCE-ACTUAL  SETTLE- 
MENT. 

HARRIS  V.  RADCLIFFE. 

An  actual  residence  and  settlement  must 
first  be  established,  before  an  official  compelled 
to  live  at  a  distance  from  the  land  embraced 
in  his  homestead  entry  can  be  allowed  to  make 
final  proof. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  18,  1883. — 2  L.  D.,  147  ;  10 
C.  L.  O.,  209. 


324. 


.FAILURE  OF  RESIDENCE  AND  SETTLEMENT 

EXPLAINED. 

FRANCIS    M.  FOSTER. 

A  settler  who  made  homestead  entry  of  the 
.wrong  tract  by  mistake,  and  who  failed  to  re- 
side on  and  cultivate  either  tract  by  rea.son 
of  the  sickness  of  his  wife,  is  allowed  to  amend 
his  entry  bu  as  to  embrace  the  tract  originally 
selected,  provided  that  no  adverse  right  has 
meanwhile  attached  to  it. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  18,  1883. — 2  L.  D.,  170 ;  10 
C.  L.  O.,  228. 


EXCESS    OF    QUANTITY- APPROXIMATING 
160  ACRES  EXCESS. 

HKNRY    P.  iAYLES. 

Where  the  excess  above  160  acres  is  less  than 
the  deficiency  would  be  should  a  su]>division 
be  excluded  from  the  entry,  the  excess  may 
be  included ;  but  when  the  excess  is  greater, 
it  is  excluded. 


325. 

(tOOD  faith-drouth-failure- 

POVEllTY. 

CLARK    I/.  LAWSON. 

Poverty  excuses  non-continuous  residence. 
Drouth  excuses  non-cultivation,  provided  good 
faith  is  manifested  by  the  homestead  claimant. 

Secretary  Teller  to  Commi.ssioner  McFar- 
land, September  19,  1883.— 2  L.  D.,  149;  lO 
C.  L.  O.,  227. 
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326. 

NOT  FOR  PURPOSE  OP  HOMB-VOID  AB 
INITIO. 

SMITH    V.  BRANDES. 

i 

As  the  entry  of  Brandes  was  made  for  the  ' 
purpose  of  securing  the  land  for  the  use  of ' 
one  Rodolph,  and  not  for  the  purpose  of  a 
home,  his  claim  was  invalid  ab  initio.  ! 

If  in  a  contest  for  abandonment  the  charge 
is  not  proved,  but  the  evidence  shows  an  il- 
legal inception,  the  entry  will  be  canceled. 

Secretary  Teller  to  Commissioner  McFar- 
land,  September  19,  1883. — 2  L,  D.,  95 ;  10  C. 
L.  O.,  209. 


327. 


CHANGE  OF  ENTRY-HOMESTEAD  TO  TIM- 
BER-CULTURE. 

BANKS   V.  SMITH. 

An  application  erroneous  in  form,  returned 
for  correction,  should  take  effect  from  the 
date  when  first  received  at  the  local  land  office. 

Mrs.  Banks  relinquished  her  homestead  in 
the  spring  of  1878,  intending  to  change  it 
to  a  timber-culture  entry;  she  remained  in 
possession  of  the  land  while  the  relinquish- 
ment was  pending ;  held  that,  being  in  pos- 
session under  color  of  right,  the  land  was 
not  subject  fo  Smith's  homestead  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land,  September  26, 1883.— 2  L.  D.,  44;  10 C. 
L.  O.,  226. 


Held,  that  under  Sec.  2297,  Revised  Stat- 
utes, jurisdiction  vests  in  the  local  office  by 
the  issue  of  "due  notice  to  the  settler,"  and 
not  by  virtue  of  the  affidavit  of  contest ;  that 
the  rule  of  practice  must  not  be  permitted  10 
defeat  the  operation  of  the  law,  which  pro- 
vides that  the  land  shall  revert  to  the  Govern- 
ment on  proof  of  abandonment ;  that,  when 
an  information  has  been  filed  by  the  contes- 
tant, due  notice  to  the  settler  has  issued,  and 
the  parties  are  present  for  the  hearing,  the 
local  ofi|ce  has  full  jurisdiction  of  the  inquiry ; 
and  that,  generally,  any  question  involving  the 
sufficiency  of  the  information,  on  which  the 
local  office  elected  to  proceed,  disappears 
from  the  moment  that  notice  is  issued  to  the 
settler. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  September  26,  1883. — 2  L.  D.,  58;  lo 
C.  L.  O.,  224;  see  No.  427. 


329. 


328. 


REVIEW  OP  THE  LAW  AND  PRACTICE  GOV- 
ERNING HOMESTEAD  CONTESTS. 

HOUSTON   V.  COYLE. 

Since  the  act  of  May  14,  1880,  the  rules  of 
practice  have  required,  in  order  to  secure  an 
assurance  of  good  faith,  that  a  contest  for 
abandonment  of  a  homestead  entry  must  be 
initiated  by  the  affidavits  of  the  contestant  atid 
one  or  more  corroborating  witnesses.  In  this 
case  there  was  no  corroborating  affidavit,  but 
all  the  other  proceedings  were  regular. 


RELINQUISHMENT-PUBLIC  SALE,  ACT. 
MARCH  3,  1883-ALABAMA  MINERAL 
LANDS. 

^  THOMAS  J.   JACKSON. 

In  view  of  the  relinquishment  of  the  prior 
homestead  entry,  the  tract  in  question,  must  be 

offered  at  public  sale. 

Secretary  Teller|^o  Commissioner  McFar- 
land,  October  i,  1883.— 2  L.  D.,  36;  10  C. 
L.  O.,  240. 


330. 


SETTLEMENT  BEFORE  SURVEY-JOINT  CASH 
ENTRY-R.  S.  2274. 

MILLER    V.    STOVKR. 

Where  homestead  claimants  settled  before 
survey  on  the  same  forty-acre  tract.  Sec.  2274, 
Rev.  Stat.,  applies,  and  joint  cash  entry  may  be 
made  of  such  tract. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  I,  1883.— 2  L.  D.,  150;  10  C. 
L.  O.,  229. 
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331. 

UNLAWPTO    HOMESTEAD    CERTIPICATE- 
PURCHASE  UNDER  ACT  JUNE  15,  1880. 

WILLIAM   FRENCH   (REVIEW). 

The  purchaser  of  the  unlawful  homestead 
certificate  in  this  case  is  allowed  to  purchase 
the  entered  land  under  the  act  of  June  15, 
1880. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  I,  1883.—  2  L.  D.,  238;  10  C. 
L.  O.,  243. 


332. 

SOLDIERS'  ADDITIONAL  HOMESTEAD-LO- 
CATION BY  AGENT  ADMISSIBLE-CER- 
TIEICATE  OF  RIGHT-CIRCULAR,  FEB- 
RUARY 13,  1883. 

LAMON    SHAFFER. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Boise  City,  Idaho,  October  10,  1883. 
—2  L.  D.,  240. 


335. 

COMMUTATION  -  RESIDENCE  -PURCHASE- 
ACT  JUNE  16.  1880. 

TALKINGTON'S   HEIRS  V.  HEMPFLING. 

If  the  homestead  eniryman  was  (^titled  to 
patent  at  date  of  his  death,  his  heirs  succeed 
to  the  right. 

Where  his  house  was  by  mistake  built  thirty 

yards  outside  of  the  lines  of  his  claim,  but  was 

occupied  by  him  in  good  faith,  it  will  be  re- 

I  garded    as  a  constructive    residence    on   the 

land. 

Where  he  paid  the  commutation  price  for  the 
land,  and  the  receiver  never  accounted  for  it, 
his  heirs  must  again  pay  said  price  before  pat- 
ent will  issue. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  22,  1883. — 2  L.  D.,  46;  10  C. 
L.  O..  257. 


336. 


333. 

APPLICATION-EQUIVALENT    TO    ENTRY- 
HEIRS. 

TOWNSEND'S   HEIRS  V.  SPELLMAN. 

Where  an  application  is  made  by  a  party  to 
enter  land  as  a  homestead,  and  the  party  dies 
before  the  entry  is  perfected,  his  heirs  may 
make  the  desired  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  16,  1883.— 2  L.  D.,  77;  10  C. 
L.  O.,  241. 


CONTEST-SECOND-FIRST  UNADJUDI- 

CATED. 

SNAVELY   V.  FLICK. 

A  second  contest  cannot  be  initiated  against 
an  entry  until  the  first  contest  has  been  finally 
adjudicated,  except  where  such  first  contest  is 
illegal  in  its  inception. 

Commissioner  McFarland  to  register  and 
receiver,  McCook,  Nebr.,  October  25, 1883. — 
2  L.  D.,  216 ;  10  C.  L.  O.,  270;  see  Nos.  225 
231,  445,  462,  484,  534,  541,  i9io»  1930- 


THOMAS   E.  SMITH. 

Notwithstanding  the  original  entry  post-dates 
the  act  by  three  months,  an  additional  entry  is 
allowed. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Huntsville,  Ala.,  October  19,  1883. — 
2  L.  D.,  30  ;   10  C.  L.  O.,  243. 


334.  I  337- 

ADDITIONAL    ENTRY-ACT    OF    MARCH   3,  '  DECEASED  CLAIM ANT-ATTORNET-DELIV 

1879  ERY  OF  CERTIFICATE. 

JAMES   BROWN. 

The  certificate  in  this  case  must  be  delivered 
to  the  attorney  appointed  by  the  deceased  sol- 
dier, and  not  to  the  attorney  of  the  widow. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  30,  1883.— 2  L.  D.,  30;  lO  C. 
L.  O.,  257. 


50 


DIGSST   OF   LAND   DBCI8I0NS. 


338. 


341. 


CASH  ENTRY-EXECUTION  OP  AFFIDAVIT.      CANCELLATION- HUSBAND  PERMITTED  TO 

■  MAKE  ENTRY. 

RICHARD   MARTIN. 

MARTHA  O.  MURRAY. 

A  homestead  entry  made  by  a  married 
woman  for  the  alleged  purpose  of  protecting 
the  family  property  and  securing  a  home  is 
canceled,  but  the  husband,  if  qualified,  is  per- 
mitted to  make  entry  and  date  settlement  from 
the  time  he  went  upon  the  land  with  his 
family. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Montgomery,  Ala.,  November  12, 1883. 
309  — 2  L.  D.,  112  ;   10  C.  L.,  294. 


The  affidavit  required  by  the  second  section 
act  of  June  15,  1880,  may  be  made  outside  the 
land  district  before  any  qualified  officer  having 
a  seal. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Wa  Keeney,  Kans.,  November  2, 1883. 
— 2  L.  D.,  128;   10  C.  L.  O.,  294. 


CHARACTER  OF  LAND-RELINQUISH MENT. 

SILAS    HALSEY. 

By  rea«en  of  the  altitude  and  lack  of  mois- 
ture the  land  in  this  homestead  entry  will  not 
produce  crops.  A  relinquishment  and  second 
entry  are  permitted. 

Secretary  Teller  to  Commissioner  McFar- 
land, Novembei  6,  1883. — 2  L.  D.,  171  ;  lo 
C.  L.  O.,  273. 


340: 

APPLICATION  TO  MAKE  ENTRY-CONTEST- 
APPLICATION  NOT  REQUIRED  AT  INITI- 
ATION OF  CONTEST-SALE  OF  RELIN- 
QUISHMENT-FRAUD. 

BAILEY    V.  OLSEN. 

In  initiating  a  contest  against  a  home«itead 
entry  the  contestant  need  not  make  application 
to  enter. 

The  ordering  of  a  hearing  on  allegations  of 
fraud  is  a  matter  of  discretion  with  the  Com- 
missioner of  the  General  Land  Office,  and 
cannot  be  the  subject  of  appeal. 

Offering  to  sell  a  relinquishment  is  not  suf- 
ficient ground  on  which  to  order  a  hearing. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  10,  1883. — 2  L.  D.,40;  10 
C.  L.  O.,  290;  see  Nos.  446,  1946. 


342. 

AMENDMENT-RULE  4-CON TEST- AFFI- 
DAVIT. 

COOK   V.  NILSON. 

Where  a  party  seeking  to  contest  an  entry 
files  his  uncorroborated  affidavit  he  should  be 
allowed  time  to  amend  by  filing  corroborative 
affidavits,  subject  to  any  intervening  adverse 
claim. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  13,  1883. — 2  L.  D.,  2IO;  10 
C.  L.O.,  271. 


343. 


CONTEST-FRAUDULENT  INCEPTION- 
R.  S.  2297. 

HIS  HOP   V.  PORTER. 

Where  a  party  believes  that  as  a  settler  he 
had  a  better  right  to  the  tract  than  the  entry - 
man,  he  should  initiate  contest  by  filing  his 
application  to  enter  within  the  period  pre- 
scribed by  law,  and  not  by  allegations  of  frau- 
dulent  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  14,  1883.— 2  I-  L).,  1 19;  10 
C.  L.  O.,  271. 
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344. 

ADDITIONAL  HOMESTEAD -ABANDONED 
WIPE-ACT  MARCH  3,  1879. 

LOTTIE  J.  COLE. 

Additional  homestead  entry  under  act  of 
Marc;^  3,  1879,  ^X  *i^  abandoned  wife  on  her 
husband's  original  entry,  which  had  been  pat- 
ented to  him,  is  illegal. 


347. 

INSANE  CLAIMANT-GUARDIAN-FINAL 
I  PROOF.  ACT  OF  JINE  8.  1880. 

I 

SL'SAN    E.  FINDLEY. 

Proceedings  suggested  to  protect  the  inter- 
ests of  a  homestead  claimant  who  has  been 
sent  to  an  insane  asylum. 

Commissioner  McFarland  to  John  G.  Win- 


The  right  to  an    additional    entry  follows."*^""'  ^^'^  Meltonsville,  Ala.,  November  30, 
from  and  grows  out  of  the  original  homestead,    '^^^3—2  I-  D.,  loi  ;  10  C.  L.  O.,  294. 
and  can  only  be  exercised  by  the  original  en-  , 
tryman,  or  by  sonie  person  who  has  succeeded  ' 
to  all  of  his  rights  under  the  homestead  laws.  I  348. 

Commissioner  McFaHand  to  register  and  re-  ,  APPLICATION  OF  CONTESTANT-WHETHER 


ceiver,  Montgomery,  Ala.,  November  16, 1883. 
—2  L.  D.,  777 


345. 

SUMMARY  ACTION-CONTEST. 

CONDON   V.  ARNOLD. 

Where  a  party  makes  an  entry  in  fraud  of 
the  homestead  laws,  a  contest  may  be  ordered  i 
at  any  time  to  defeat  such  fraud  and  protect 
the  interests  of  the  Government 

Secretary  Teller  to  Commissioner  McFar- 
land, November  17,  1883.— 2  L.  !).,  96;  10 
C.  L.  O.,  269. 


RESTRICTED  TO  LAND  IN  CONTROVERSY. 

Discussion  ol  the  question  how  far  entry  by 
a  contestant  is  to  be  restricted  to  the  land  in 
contest. 

Commissioner  McFarland  to  register  and  re- 
■  ceiver,  Grand  Lsland,  Nebr.,  November  30, 
1883.— 2  I^-  D.,  289;   10  C.  L.  0.,  290. 


349. 


346. 


ENTRYMAN  APPOINTED  RECEIVER-ENTRY 

ILLEGAL. 

GARLAND  V.  MCELRATH. 

As  the  evidence  shows  that  McElrath  failed 
to  establish  residence  on  the  land  prior  to  his 
appointment  as  receiver,  and  that  he  has  since 
failed  to  comply  with  the  requirements  of  sec- 
tions 2287  and  2305,  Revised  Statutes,  his  en- 
try is  ordered  canceled,  notwithstanding  with- 
drawal of  contest. 

Secretary  Teller  to   Commissioner  McFar 


CONTEST-GOOD  FAITH  NOT  SHOWN. 

JACKLIN    Z'.   SAMUEL-SON. 

The  testimony  shows  that  defendant  failed 
in  cultivation  of  the  land,  and  his  residence 
thereon  is  too  meager  to  indicate  good  faith. 
No  satisfactory  excuse  is  pleaded  for  failure  to 
comply  with  the  homestead  law.  Exceptions 
stated  where  claimants  are  not  obliged  to  re- 
side upon  their  homesteads. 

Commissioner  McFarland  to  register  and 
receiver,  Crookston,  Minn.,  December  5,1883. 
—2  L.  D.,  73;  10  C.  L.  O.,  311. 


350. 

RIGHT  OF  PVRGHASE-FINAL  JUDGMENT 
-ACT  OF  JUNE  15,  1880-WHEN  BARRED 
-NEGLECT  OF  PUBLIC  OFFICER 

POMEROY    V.    WRIGHT. 


When  the  contestant  has  obtamed  judgment 
land,  November  21,  1883.— 2  L.  D.,  108;  10  in  his  favor  by  the  local  officers,  or  on  appeal, 
C.  L.  O.,  311.  which  becomes  final,  his  right  of  entry  attaches 
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at  the  date  said  judgment  became  final,  and,  j 
if  duly  exercised,  bars  a  purchase  upon  appli- 
cation filed   afterwards.      If  the    contest    is 
finally  decided  adversely  to  the  contestant  his 
right  of  entry  never  did  attach. 

The  contestant  obtained  judgment  against 
the  entryman  on  July  i6,  1881,  and  under 
Rule  of  Practice  47,  judgment  became  final 
August  16,  1881,  while  the  cancellation  was 
not  made  until  February  7,  1882.  Here,  by 
reason  of  the  delay  of  the  Government,  six 
months  were  allowed  to  elapse,  after  the  rights 
of  the  respective  parties  were  finally  deter- 
mined, before  the  judgment  was  carried  into 
execution;  during  all  of  which  period,  and 
until  the  last  day  thereof,  no  offer  to  purchase 
was  made  by  the  entryman.  There  is  no  rule 
of  law  that  can  be  invoked  which  justifies 
the  Government  in  thus  depriving  a  person  of 
a  legal  right  by  such  delay ;  on  the  contrary, 
the  law,  as  enunciated  by  the  Supreme  Court, 
expressly  forbids  it. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  17,  1883. — 2  L.  D.,  164;  10 
C.  L.  O.,  324;  see  Nos.  303,  550,  604. 


Secretary  Teller  to  Commissioner  McFar- 
land,  December  28,  1883. — 2  L.  D.,  120;  10 
C.  L.  O..  359. 


353. 


351. 


JOINT    CASH    ENTRY-SEVERAL    ENTRIES 
EMBRACING  SAME  TRACT. 

STONE  V.    BANEGAS  AND  HOLLORAN. 

A  part  of  the  township,  including  the  tract 
in  dispute,  was  surveyed  and  the  plat  thereof 
filed  in  local  office  in  1857.  The  remainder 
of  the  township  was  surveyed  in  1881,  and  the 
plat  of  the  whole  was  filed  (in  local  office) 
July  8,  1881.  Each  of  the  entries  was  made 
within  three  months  fr«)m  that  dale,  and  wcs, 
therefore,  within  the  required  time  under  the 
third  section  of  the  act  of  May  14,  1880,  and 
the  three  conflict  as  to  the  tract  in  question. 
Stone  and  Bancgas  allowed  to  make  joint  cash 
enlrv. 

Secretary  Teller  to  Commissioner  McKar- 
land,  December  28,  1883. — 2  L.  D.,  104 ;  lo 
C.  L.  O.,  323. 


LOSS  OF  CROPS-ACT  OF  JUNE  4,  1880- 

PROOF. 

.  ARNOLD  V.    COFFEY. 

It  is  competent  for  a  party  contesting  a  home- 
stead entry  to  show  that  the  entryman,  who 
claimed  the  benefit  of  the  act  of  June  4,  i88o, 
on  account  of  the  loss  of  his  crop,  did  not  in  j 
fact  meet  with  such  loss. 

Secretary  Teller  to  Commissioner  McFar-  ' 
land,  December  27,  1883. — 2  L.  D.,  ill ;  10 
C.  L.  O.,  362.  I 


354. 


CONTRACT     TO     SELL-VOID- ST  ATUS    OF 

CLAIMANT. 

ALDRICH    7'.    ANDtRSON. 

A  contract  for  the  future  conveyance  of  pan 
of  a  homestead  claim  is  void,  and  will  not 
affect  ihe  legal  status  of  the  claimant.  Only 
an  absolute  ct)nveyance  will  defeat  his  right. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  29,  1883. — 2  L.  D.,  71 ;  10 
C.  L.  O.,  358. 


352. 


355. 


PRESUMPTION  OF  DEATH-CONTEST-TIME    ADVERSE  CLAIM-WIFE  OF  INSANE  SET- 
OF  ABSENCE-PROOF.  TLER. 


DODD  7/.   (;AMBLE. 


EBEN    BUGBEE. 


In  the  absence  of  positive  proof,  there  is  no  A  homestead  entryman  found  upon  his  land 
presumption  of  the  death  of  a  party  until  aftci  ihe  family  of  an  insane  settler.  Notwith- 
thc  expiration  of  seven  years.  standing  there  was  no  adverse  claim  of  record. 
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he  was  allowed  to  make  another  homestead 
entry  elsewhere  without  prejudice,  and  the 
wife  of  the  insane  settler  was  permitted  to 
enter  the  land  in  her  own  name. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fargo,  Dak.,  January  1 1,  1884. — 2  L. 
D.,  102;  10  C.  L.  O..  343. 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  22,  1884. — 2  L.  D.,  151  ; 
10  C.  L.  O.,  359;  see  Nos.  402,  415. 


356. 


359. 


RELINQUISHMENT,  MUST  BE  YOLUNTARY- 
MISREPRESENTATION-TENANT. 

KICKKR  V.  MURPHY. 

A  relinquishment  to  have  full  force  and 
effect,  must  have  been  knowingly  and  volun- 
tarily made.  Murphy's  relinquishment  was 
obtained  through  misrepresentation  and  deceit, 
And  his  signature  is  without,  attestation. 

Where  a  party  goes  upon  public  land  as  the 
tenant  of  an  absent  person  who  has  not  made 
entry  of  the  land,  such  tenant  may,  as  in  this 
case,  make  entry  in  his  own  name. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  12,  1884. — 2  L.  I).,  135  ;  10  C. 
K.  O..  377. 


AUTHORITY  OF  SECOND  ATTORNEY-PRAC- 
TICE. • 

JOSHUA    FARMER. 

An  attorney  acting  under  a  power,  as  de- 
scribed, may  delegate  his  authority  directly, 
to  a  second  person,  but  not  indirectly,  through 
the  medium  of  some  other  person .  The  second 
attorney  of  record  cannot  utilize  the  proof 
filed  by  the  first  attorney,  but  he  must  procure 
and  file  the  required  evidence  himself. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  25,  1884. — 2  L.  D.,  31 ; 
10  C.  L.  O.,  362. 


360. 


357. 


DEED  EXECUTED  UNDER   DURESS-FINAL 

PROOF. 

LORENZO    VAN    (JIKSON. 

Where  a  homestead  claimant's  final  proof 
is  satisfactory,  except  that  he  has  made  a  quit- 
claim deed  for  the  land  in  question,  he  should 
be  allowed  an  opportunity  to  prove  his  alle- 
gations that  such  deed  was  made  under  duress. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  22,  1884. — 2  L.  D.,  86  ; 
10  C.  L.,  358. 


358. 


DESERTED   WIFE -FINAL    PROOF -PUR- 
CHASE-ACT JUNE  15,  I880-AGENT. 

BRAY  V.  COLBY. 

A  deserted  wife  cannot  make  final  proof  or 
obtain  patent  in  her  own  right  by  virtue  of  her 
husband's  entry.  Nor  has  she  a  right  of  pur- 
chase under  the  act  of  June  15,  1880,  by  vir- 
tue of  her  husband's  entry.  Five  rules  are 
laid  down,  which  recognize  a  deserted  wife 
or  child  as  the  absent  husband's  agent. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  29,  1884. — 2  L.  D,,  78 ;  10 C.  L. 
O.,  360. 


ABANDONMENT -SIX   MONTHS-COMPUTA- 
TION OF. 

BENNETT  V.  B  AX  LEY. 

The  homestead  entry  man  has  six  months, 
exclusive  of  the  day  of  entry,  within  which  to 
begin  residence. 


361. 


PRIVATE  ENTRY-AFFIDAVIT  BEFORE 
COUNTY  CLERK-PRIORITY. 

PLAISANCE  V,  BRADLEY. 

Homestead  entry  was  made  subsequent  to 
private  entry.  But  homestead  entryman's  affi- 
davit before  county  clerk  that  he  had  made 
settlement  upon  the  land  prior  to  date  of  pri- 
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vatc  entry  should  give  him  preference.  Private  !  yond  the  limits  of  his  entry,  may  be  permitted 
entryman  is  permitted  to  show  cause  why  his  '  to  amend  his  entry  so  as  to  include  the  tract 
private  entry  should  not  be  canceled.  ,  he  has  been  residing  upon  and  improving,  and 

Secretary  Teller  to  Commissioner   McFar-  '  will  not  be  regarded  as  guilty  of  trespass, 
land,  January  30,  1884.— 2  L.  D.,  123;   10  C.  |      Secretary  Teller  to  Commissioner  McFar- 
L.  O.]  ^62.  '^"^  February  9,  1884. — 2  L,  D.,  808. 


.    362. 

[Number  dropped.] 


363. 

[Number  dropped.] 


364. 


CONDITIONS  TO  BE  OBSERVED  BY  ALIENS,  I 
IN  MAKING  HOMESTEAD  ENTRIES. 

Commissioner  McFarland  to  register  and 
receiver,  Walertown,  Dak.,  January  31,  1884. 
—2  L.  D.,  195  ;  10  C,  L.  O.,  405. 


367. 

FINAL  PROOF. 

MINOR   CHILD — CiUARDIAN. 

If  child  becomes  of  age  prior  to  time  of 
making  final  proof  the  final  affidavit  must  be 
made  by  the  beneficiary. 

Commissioner  McFarland  to  J.  F.  Folsom, 
Grand  Rapids,  Nebr.,  February  18,  1884. — 2 
L.  I).,  loi ;   10  C.  L.  O.,  394. 


365. 


PREPONDERANCE   OP  TESTIMONY-ACQUI- 
ESCENCE-AGENT. 

ORVIb   V.    BANKS. 

Where  a  relinquishment  was  executed  by 
the  entryman'a  father  as  agent,  and  left  with 
him  for  subsequent  filing,  but  was  not  filed  un- 
til after  the  entryman's  death  ;  held,  that  the 
agency  terminated  at  death,  and  the  law  cast 
the  homestead  right  on  the  widow,  who  was 
entitled  to  the  land,  unless  she  actually  or  con- 
structively ratified  the  relinquishment. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  i,  1884.— 2  L.  D.,  138;  10 
C.  L.  O.,  378. 


366. 


368. 

DEFECTIVE  NOTICE-TECHNICAL  OB- 
JECTION. 

ENGLAND  v,  LIBBY. 

As  a  material  matter  was  omitted  from  the 
affidavit  on  which  publication  of  notice  was 
ordered,  the  notice  of  contest  for  abandonment 
is  defective.  But,  in  view  of  the  contestec's 
failure  to  set  up  a  substantial  defense,  and  of 
the  adniis.<iion  of  abandonment  in  an  affidavit 
of  his  wife  filed  with  his  appeal,  this  techni- 
cal objection  is  overruled,  and  his  homestead 
entry  is  ordered  canceled. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  26,  1884. — 2  L.  D.,  63;  ii  C. 
L.  O.,  2. 


TRESPASS  BY  HOMESTEADERS  ON  ADJOIN- 
ING LANDS-INADYERTENCE-AMEND- 
MENT.  I 

WILLIAM   O.  VERKINS    ET   AL. 

A  homestead  claimant  who,  through  ignor- 
ance of  the  lines,  resides  and  cuts  timber  be- 


369. 

JURISDICTION  FOR  TAKING   AFPIDAVIT8- 
REV.  STAT.,  2294. 

ASHI.KY    I).    STKPHENSON. 

I  Where  there  is  int)re  than  one  court  of  original 
jurisdiction  in  a  county,  the  clerk  of  each  court 
is  authorized  to  take  preliminary  homestead 
affidavits  under  section  2294,  Revised  Statutes. 
Secretary  Teller  to  Commissioner  McFar- 
land, March  6,  1884. — 2  L.  D.,  207  ;  ii  C.  L. 

;  O.,  38. 
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370. 

WIDOWS  RIGHT-ATTORNBT-CHILDREN- 
DEATH  OP  WIDOW 

JOHN   C.  RULAND'S  CHILDREN. 

The  attorney  for  the  widow  of  a  deceased 
soldier  does  not  succeed  to  the  right  of  being 
recognized  as  attorney  for  the  children,  in  case 
of  the  death  or  marriage  of  the  widow,  es- 
pecially if  the  guardian  of  the  children  has 
constituted  another  person  his  agent. 

As  certificate  was  not  issued  during  the  wid- 
ow's life,  her  right  was  absolutely  extinguished 
by  death,  notwithstanding  any  power  of  attor- 
ney she  may  have  given,  coupled  with  an  in- 
terest or  otherwise. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  14,  1884.— 2  L.  D.,  241 ;  1 1  C. 
L.  O.,  38. 


compulsory  absence,  actual   residence   is  re- 
I  quired  under  the  homestead  laws. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  18,  1884. — 2  L.  D.,  152;  11  C. 
L.  O.,  20. 


371. 


SECOND  ATTORNEY-DELIVERY  OF  CER- 
TIFICATE. 

D.  H.  TALBOT   AND   AMBROSE   K.  CRAFTS. 

Where  a  soldier's  original  homestead  entry 
wai  canceled,  and  his  attorney's  acts  can  be 
construed  as  abandoning  his  application  fur 
an  additional  homestead  certificate,  a  second 
attorney,  who  is  given  a  power  of  attorney 
after  the  original  entry  is  reinstated,  should 
receive  the  certificate  when  issued  for  the  ad- 
ditional homestead  right. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  17,  1884. — 2  L.  D.,  33; 
II  C.  L.  O.,  20, 


372. 


INTENTION-POVERTY-COMPULSORY 
ABSENCE. 

PLUGKRT  V.  EMPEY. 


373. 


GOOD  FAITH-OFFICIAL  DECISIONS- 
NOTICE. 

GEORGE   W.    SHEPPARD. 

Notwithstanding  good  faith  may  be  .shown, 
establishment  of  residence  is  required  on 
homesteaded  land.  If  a  party  was  guided  by 
an  erroneous  Land  Ofhce  decision,  still  in 
force,  in  not  establishing  residence,  he  is  pro- 
tected. 

That  he  had  knowledge  of  such  decision  is 
a  matter  of  fact,  to  be  proved,  and  not  to  be 
presumed. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  19,  1884. — 2  L.  D.,  154; 
II  C.  L.  0.,5. 


374. 


WITHDRAWN    FROM   MARKET -ISOLATED 
TRACTS-PUBLIC  NOTICE  OF  SALE. 

MURRAY   B.  PATTON. 

The  tracts  in  question  were  withdrawn  from 
entry,  for  the  purpose  of  a  sale  under  section 
2455,  Revised  Statutes,  at  the  lime  the  home- 
stead entry  was  made.  Said  entry  should  be 
canceled. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  25,  1884.— 2  L.  D.,  242;  Ii  C. 
L.  O.,  39. 


375. 


ABSENCE  EXCUSED-CONTEST  DISMISSED. 

FOLEY  V.  BRASCH. 


The  evidence  shows  that  Empey  did  not  go  When  the  entryman's  nb.sences  were  caused 
upon  the  land  with  the  intention  of  making  it  i  by  sickness  and  poverty,  and  in  no  instance 
his  home.  '  exceeded   four  months,  and  where  there  was 

His  plea  of  poverty  is  disregarded  in  view  good  faith  shown  in  the  matter  of  cultivation 
of  purchases  and  building  a  hotel  elsewhere,      and   improvement,  the    entry  is   allowed   to 

Unless  facts  are  presented  that  amount  to   stand. 
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Secretary  Teller  to  Commissioner   McFar-  ;      Secretary  Teller  to  Commissioner  McFar- 
land,  March  26,  1884. — 2  L.  D.,  155;  ii  C.  ]  land,  March  31,  1884. — 2  L.  D.,  2CX). 
L.  O.,  38. 


376. 


DEPOSITS  AS  SECURITY  FOR  COSTS-REA- 
SONABLE SUM -EXTRAORDINARY  EX- 
PENSES. 

BELL    AND    BARRETT. 

Contestant  should  only  be  obliged  to  deposit 
a  reasonable  sum  as  security  for  the  costs  of 
transcribing  testimony.  Extraordinary  expen- 
ses, not  called  for  by  the  nature  of  the  case, 
must  be  paid  by  the  party  in  whose  interest  they 
are  incurred. 

Commissioner  McFarland  to  register  and  re- 
ceiver, at  Las  Cruces,  N.  M.,  March  26,  1884. 
— 2  L.  D.,  196;  II  C.  L.  O.,  18. 


377. 


TRESPASS  ON  CLAIM  OF  P.  H0U8ER-P0S- 
SESSION-RIGHT-REMEDY. 

Homestead  claimants  must  seek  remedy  in 
the  local  courts  for  trespass  upon  their  claims. 

Commissioner  McFarland  to  receiver.  La 
Crosse,  Wis.,  March  26,  1884.— 2  L.  D.,  810. 


378. 


ADJACENT  FARM  ENTRY. 

JONES   V.  PINKSTON. 

Where  the  settler  intended  to  make  an  "ad. 
joining  farm  "  entry,  but  by  mistake  made  an 
original  homestead  entry,  amendment  is  al- 
lowed, notwithstanding  a  contest  for  abandon- 
ment is  pending. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  27.  1884.— 2  L.  D.,  38;  if  C. 
L.  O.,  21. 


379. 


FINAL  AFFIDAVITS  IN  DAKOTA-OFHCERS 
AUTHORIZED  TO  TAKE. 

The  clerks  in  district  courts  in  Dakota  are 
authorized  to  take  final  affidavits  in  homestead 
and  pre-emption  cases. 


380. 

QUARTER   SECTION-QUANTITY-APPROXI- 
MATION-INTENTION OF  CONGRESS. 

BENJAMIN   C.    W  ILK  INS. 

A  "quarter  section  "  of  public  land  is,  un- 
der the  homestead  laws,  160  acres.  In  frac- 
tional sections,  an  entry  must  approximate  160 
acres  as  nearly  as  practicable. 

Secretary  Jeller  to  Commissioner  McFar- 
land, April  I,  1884. — 2  L.  D.,  129;  II  C.  L. 
O.,  22;  see  Nos.  322,  1205. 


381. 


rABANDONMENT-INTENTION-CULTIVA- 

TION. 

EGBERT   7'.    PAINE. 

Notwithstanding  non-continuous  character 
of  residence,  the  homesiead  entry  is  allowed  to 
stand,  owing  to  good  faith  and  cultivation 
shown  by  the  claimant. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  I,  1884. — 2  L.  D.,  156;  II  C.  L. 
O.,  72. 


382. 


^VOLUNTARY  RELINQUISH MENT-GR ASS- 
HOPPER  RAVAGES-SECOND  ENTRY- 
PREFERENCE  RIGHT. 

DAVIS   V.    MCNREL. 

A  homestead  claimant  who  relinquished 
his  homestead  in  Kansas  on  account  of  grass- 
hopper  ravages  exhausted  his  ri^ht  of  home- 
stead, and  cannot  make  a  second  entry  in  an- 
other State. 

A  preferred  right  was  acquired  under  acts 
of  March  3,  1879,  and  May  14,  1880,  by  virtue 
of  the  possessory  right  to  the  quarter-section 
acquired  prior  to  its  survey  and  prior  to  any 
superior  claim  to  the  tract,  notwithstanding  un- 
der the  homestead  law  of  1862  he  could  claim 
but  eighty  acres. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  April  2,  1884. — 2  L.  D.,  141  ;  11  C.  L. 
O.,  85. 


383. 


EVIDENCE-BAD  PAITH-ABSENGE  AND 

NEGLECT. 

AMLEY  V.  SANDO. 

The  testimony  indicates  bad  faith,  and  a 
mere  pretense  of  settlement.  No  cultivation 
is  shown,  and  absence  for  nine  months  is 
proved.  Evidence  tending  to  prove  that  de- 
fendant had  relinquished  her  claim  shows 
the  motive  and  purpose  of  her  long  absence 
from  and  neglect  of  the  land. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  April  7,  1884. — 2  L.  D.,  142;  ii 
C.  L.  O.,  50. 


Commissioner  McFWland  to  W.  A.  Sickler» 
esq.,  Valley  Centre,  Cal.,  April  9,  1884. — ^ 
L.  D.,  244;  II  C.  L.  O.,  38. 


387. 


384. 


ACTS  OF  AGENTS-RIGHTS  ACQUIRED  BY. 

MCLEAN   V,  FOSTER. 

No  one  can  acquire  a  settlement  right  to 
public  land  by  virtue  of  plowing  or  other  acts 
performed  by  an  agent. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  April  7, 1884. — 2  L.  I).,  175;  11 
C.  L.  O.,  73. 


385. 


APPLICATION   PENDING  UNDECIDED-SEC- 
OND DENIED. 

SARAH    RENNER. 

Where  an  application  for  reinstatement  is 
pending,  an  application  to  enter  should  not  be 
entertained. 

Assistant  Secretary  Joslyn  to  Commissioner 
McFarland,  April  8,  1884.— 2  L.  D.,  43;  1 1 
C.  L.  O.,  34. 


386. 


SOLDIERS'  ORPHANS-MINOR  CHILDREN- 
GUARDIAN. 

Proceedings  required  in  making  homestead 
entries  in  behalf  of  minor  orphan  children  of 
deceased  soldiers. 


TEMPORARY    ABSENCE- INTENTION-GOOD 
FAITH  -CONSTRUCTIVE  RESIDENCE. 

SANDELL  V.  DAVENPORT. 

Where  a  claimant  temporarily  leaves  his 
land  for  the  purpose  of  earning  an  honest 
livelihood,  coupled  with  a  bona  fide  intention 
of  complying  with  the  law,  such  absence  is 
accounted  a  constructive  residence  and  com- 
pliance with  legal  requirements. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  10,  1884. — 2  L.  D.,  157;  II  C.  L. 
0.,7i. 


388. 

MULTIPLICITY  OF  CONTESTS-SPECULA- 
TIVE PURPOSES. 

O'KANE  V,  WOODY. 

The  circular  of  December  22,  1882,  was 
designed  to  prevent  a  multiplicity  of  contests 
for  speculative  purposes,  and  should  not  be  so 
construed  as  to  prevent  a  b<ma  fide  contestant 
from  dismissing  one  contest,  and  commencing 
another  against  a  different  party. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  10,  1884.— 2  L-  I^-»64;  >i  C.  L. 
0.,  49. 


389. 


MAKING    AFFIDAVITS  IN    DAKOTA-PRO- 
BATE JUDGES. 

GEORGE    BRYANT. 

The  afifidavit  required  of  applicants  under 
section  2294,  Revised  Statutes,  may  be  made 
before  probate  judges  in  Dakota,  when  acting 
in  a  clerical  capacity. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  10,  1884. — 2  L.  D.,  209;  II  C.  L, 

o.,  37. 
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390. 

POWER  OF  ATTORNEY- DISBARRED-SUB- 

STITUTION. 

BERRY   AND    EMERY. 

A  power  of  attorney  given  to  an  attorney 
while  disbarred  maybe  used  after  his  reinstate- 
ment. Such  attorney  cannot  substitute  another 
attorney  unless  his  power  contains  a  provision 
to  that  effect  or  the  substitution  is  ratified  by 
the  principal. 

The  oath  required  by  circular  instructions 
of  December  15,  1882,  must  accompany  a  sol- 
dier's filing. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  12,  1884. — 2  L.  D.,  214;  11  C.  L. 
O.,  21. 


entry  having  been  made  in  October  and  the 
proving  up  in  May  following,  with  settlement 
a  short  time  prior  to  entry. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  April  16,  1884. — 2  L. 
D.,  159;  II  C.  L.  O.,  72. 


393. 


391. 


APPLICATION  TO  ENTER-DEPEGTIVE 
AFFIDAVIT. 

KOONS   V.  ELSNER. 

It  is  not  necesary  at  the  lime  of  initiating 
contest  against  a  homestead  entry  to  make  ap- 
plication to  enter  the  tract. 

The  defects  in  affidavit  of  contest  are  ccn- 
sidered  as  cured  by  the  jurisdiction  assumed 
by  the  register  and  receiver  under  the  Secre- 
tary's ruling  in  Houston  v.  Coyle  ( 10  Copp, 
224). 

Several  errors  and  defects  pointed  out. 

Commissioner  McFarland  to  register  and 
receiver,  Mitchell,  Dak.,  April  15,  1884. — 2  L. 
D.,  65;  II  C.  L.  O.,  72. 


MILITARY  RESERVATION  ABANDONED- 
ENTRY-NON-UESIDENCE. 

MCCAULEY   V.  NORDICK. 

Homestead  entry  allowed  within  an  aban- 
doned military  reservation,  notwithstanding 
the  party  never  actually  resided  on  his  claim. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  17,  1884.— 2  L.  D.,  206;  II  C.  L. 
O.,  73- 


394. 


392. 


LEGAL-OFFICIAL-PERSONAL-SETTLE- 
MENT-CULTIVATION. 

HUMBLE  V.  MCMURTRIE. 

Personal  residence  may  be  in  a  different 
place  from  legal  residence.  An  ofiicial  is  not 
supposed  to  spend  every  minute,  day,  or  week 
at  the  place  of  his  official  business,  and  may 
properly  leave  it  for  a  time  and  establish  a 
good  residence  on  the  public  domain.  A  settler 
establishes  a  residence  the  instant  he  goes  on 
the  land  for  the  purpose  of  establishing  it, 
though  circumstances  may  prevent  his  main, 
taining  the  residence. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  21,  1884. — 2  L.  D.,  161;  II  C.  L. 
O.,  52. 


BUSINESS  MEN-OCCASIONAL  YISITS-SUB-  ! 

TERFUGE. 

CAMPBELL  V.  MOORE. 

I 

Persons  living  and  doing  business  in  cit-  , 
ies  and  towns  cannot   secure  title  to  public 


395. 


NECESSARY  ABSENCE-BONA  FIDES 
CONSIDERED. 

HOLZ  V.  FOX. 
The  entry  should  be  allowed  to  stand  in  the 


lands  by  occasional  visits  to  their  claims,  i  case  of  a  woman,  a  homestead  claimant,  who. 
The  visits  in  this  case  aggregate  little  more  having  established  a  residence  on  the  tract, 
than  one  month  of  actual  residence  in  seven  went  into  "service,"  the  absence  being  neces- 
months  from  date  of  homestead  entry  —  the  .  sary  to  obtain  a  livelihood. 
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Secretary  Teller  to  Commissioner  McFar-  i  itiation  of  a  contest  would  nut,  on  the  appli- 


land,  April  22, 18S4. — 2  L.  D.,  162;  11  C.  L. 
O.,  71. 


396. 


RIGHTS  OF  CONTESTANX-CIRCFLAR  OF 
JULY  1,  1879. 

GILMAN.   V.   NOLAN. 

The  rights  of  a  contestant  should  be  pro- 
tected when  acting  under  the  authority  of  the 
circular  of  July  I,  1879,  (ruling  that  an  entry 
on  land  in  possession  of  a  bona  fide  settler  was 
invalid),  which  was  in  force  at  the  date  of  ini- 
tiation of  the  contest. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  22,  1884. — 2  L.  D.,  66 ;   II  C.  L. 


cation  of  a  stranger,  forn^roper  basis   for 
investigation. 

Secretary  Teller  to  Commissioner  McFar- 
kind,  April  24,  1884. — 2  L.  D.,  67 ;  II  C.  L. 
O.,  49;  see  No.  612. 


399. 


397. 


REGISTER  -  INCEPTION  RIGHT  -  RESIGN  A- 
TION-FINAL  PROOF. 

F.    H.    MERRILL. 

Merrill  filed  desert-land  declaratory  state- 
ment in  1 88 1,  was  appointed  register  of  a  land 
office  in  1882,  resigned  in  1883,  and  after  his 
resignation  was  accepted,  but  whilst  still  per- 
forming the  duties  of  the  office,  applied  for 
|>ermission  to  relinquish  part  of  said  land  and 
enter  it  as  homestead.     Application  denied. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  April  24,  1884. — 2  L.  D.,  106;  II  C. 
L.  O.,  51  ;  see  No.  158. 


398. 


SPECULATIVE  PURPOSES-PERSONAL 
BENEFIT. 


UNLAWFUL  INCLOSURE-FENCING  PUBLIC 
LAND-EJECTMENT-SETTLER. 

NICKALS   V.   BIRD. 

It  is  illegal  to  fence  a  large  tract  of  public 
land  and  attempt  to  exclude  settlers  there- 
from. 

An  entry  will  not  be  suspended  because 
of  the  judgment  granted  by  a  local  State 
court  ejecting  a  party  who  has  settled  upon 
unlawfully  inclosed  public  land. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Eureka,  Nev.,  April  26,  1884. — 2  L. 
D.,  178;  II  C.  L.  O.,  52. 


400. 


PURCHASE-TRANSFEREE-ACT    OF     JUNE 
15.  1880-BOUNDS  GOVERN  QUANTITY. 

GUNNING  V.    HERON. 

Where  a  homestead  entryman  attempted  to 
transfer  part  of  his  land  prior  to  June  15, 1 880, 
the  transferee  may  be  allowed  to  purchase  his 
part  when  the  entryman  applies  to  purchase 
under  the  act  of  June  15,  1880.  Where  there 
is  a  discrepancy  in  a  deed  the  metes  and  bounds 
must  govern  rather  than  the  quantity  named. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  9,  1884.— 2  L.  D.,  176;  1 1  C.  L. 
O.,  85. 


401. 

INADVERTENT  USE  OF  ENTRY. 


SAMUEL  SMITH. 


JOHNSON  V,  BISHOP   ET   AL. 

Allegation  that  contest  was    instituted  for 
speculative  purposes.     It  may  be  fairly  pre-        The  inadvertent  use  of  the  same  original 

sumed  that  all  contests  are  originated  for  the  entry  in  a  certificate  subsequently  issued  should 

immediate  personal  benefit  of  the  contestant,  not  be  held  to  invalidate  a  location   upon  a 

The  nature  of  the  motive  prompting  the  in-  pritua  faci^  va^ifl  rertifirrt?. 


•<       ■•• 
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Secretary  Teller  to  Commissioner  McFar- 
landi  May  14,  18^. — 2  L.  D.,  239;  11  C.  L. 
O..  85. 


402. 


PREMATURELY  INITIATED-REJECTED  AP- 
PLICATION. 

BAXTER  V.  CROSS. 

In  homestead  cases  six  months  and  one  day 
exclusive  of  the  day  oi  entry,  must  elapse  be- 
fore contest  can  be  initiated. 

Secretary  Teller  to  Commissioner  McFar- 
land,  May  16,  1884. — 2  L.  D.,  69;  11  C.  L. 
O.,  103;  see  Nos.  358,  415. 


405. 

CONTEST-PRACTICE. 

HIRAM  T.   HUNTER. 

The  liberal  policy  in  respect  to  amendments 
in  judicial  proceedings  adopted  by  the  Slates 
will  be  recognized  and  adopted  by  the  Land 
Department,  where  adverse  rights  are  not  af- 
iected. 

A  defective  affidavit  of  contest  sent  to  the 
local  officers  and  returned  by  them  for  amend- 
ment, will  be  regarded  as  Bled,  so  as  to  bar 
another  contest. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  May  20,  1884.— 2  L.  D.,  39;  11  C.  I.. 
O.,  113. 


403. 

SECOND  TIMBER-CULTURE  ENTRY  IN  SAME 
SECTION-PRIOR  SETTLEMENT. 

THEODORE   M.    PHELPS. 

Where  a  homestead  entry  is  allowed  be- 
cause of  prior  settlement  on  a  tract  embraced 
in  a  timber-culture  entry,  a  second  timber-cul- 
ture entry  will  not  be  allowed  on  another  tract 
in  the  same  section,  nor  will  the  second  tim- 
ber-culture application  be  suspended  to  await 
the  consummation  of  the  homestead  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  17,  1884. — 2  L.  D.,  34;  11  C.  L 
O.,  87. 


406. 


LUNDK  VS.  EDWARDS. 

Homestead  entry  allowed  to  stand,  notwith- 
standing the  claimant  failed  to  commence 
residence  on  the  land  prior  tu  the  initiation 
of  contest,  for  the  reason  that  the  severe  winter 
prevented  his  completing  his  house. 

The  Land  Department  will  not  lend  its 
power  to  the  accomplishment  of  an  effort  to  de- 
feat an  honest  settler's  rights,  on  mere  SF>ecu- 
lative  and  technical  grounds. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  4,  1884. — 2  L.  D.,  163;  11  C.  L. 
O.,  103. 


404. 


407. 


IMPROPER  DISMISSAL  OF  APPBAL-CERTI- 

ORARI. 

JAMES   MAHOOD. 

Failure  to  appeal  because  of  temporary  clos- 
ing of  the  local  office  should  not  injure  the 
rights  of  a  claimant  who  appeals  after  the  time 
therefor  expired.    Certiorari  not  necessary. 

Secretary  Teller  to  Commissioner  Mc  Far- 
land,  May  19,  1884. — 2  L.  D.,  211;  11  C.  L. 
0.,84. 


HOMESTEAD-ENTRY  BY  ADMINISTRATOR. 

CLEAR Y   V,   SMITH. 

While  the  possession  of  an  administrator  is, 
constructively,  the  possession  of  the  heirs,  such 
possession  can  only  be  maintained  by  culti- 
vation of  the  claim  until  the  expiration  of  five 
years. 

Where  the  deceased  entryman  left  a  widow 
it  is  not  competent  for  the  administrator  to 
purchase  under  section  2  of  the  act  of  June  15, 
1880. 
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Secretary  Teller  to  Commissioner  McFar-  I  The  cost  of  cross-examination  of  contest- 
land,  June  II,  1884. — 3  L.  D., 465 ;  ii  C.  L.  |  ant*s  witnesses  must  be  paid  by  the  defendant. 
O.,  239.  I      Commissioner  McFarlan^to  register  and  re- 

ceiver, Olympia,  Wash.,  June  30,  1884. — 2  L. 


;  D.,  85;  II  C.  L.  O.,  114;  see  No.  626. 


408. 

MEKE  SUSPICION  OF  FORGBRY-OFFICI.\L 

CERTIFICATE. 

JOHN  T.   SMITH. 

The  rights  of  a  party  who  is  entitled  to 
make  a  soldier's  additional  homestead  entry 
should  not  be  impaired  by  a  mere  suspicion 
of  forgery  of  his  signature,  without  proof  or 
allegation  to  that  effect. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  2o,  1884. — 2  L.  D.,  240;  11  C.  L. 
O.,  166. 


409. 

PURCHASE  BY  DEVISEE-ACT  OF  JUNE  16. 

1880. 

ALLSOP  V.   DUMAS. 

The  devisee  has  the  legal  right  of  purchase 
under  the  act  of  June  15,  1880,  as  the  trans- 
feree by  will.  Especially  in  view  of  the  equi- 
ties of  this  case,  where  the  widow  deserted 
the  homestead  claimant  several  years  before 
his  death,  and  his  daughter,  the  devisee,  is 
the  actual  head  of  the  present  family,  and  has 
occupied  and  improved  the  land  since  her 
father's  death. 

Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  June  28,  1884. — 
2  L.  D.,  82;  II  C.  L.  O.,  115 ;  see  Nos.  220, 
407. 


410. 


FORMAL  APPLICATION  -  CROSS-EXAMINA- 
TION-COSTS. 

WINTERS  V.  JORDAN. 

As  Winters,  a  single  man  and  qualified  set- 
tler, made  formal  application  before  his  death 
to  homestead  the  land  in  contest,  he  was  com- 
petent to  devise  his  right. 


411. 


SURVEY-CERTIFICATES  OF  DEPOSIT. 

MINERVA   H.  FURDY. 

The  proof  and  payment  in  this  case,  and  in 
all  cases  hereafter,  must  be  received  (under 
act  March  3, 1879,  ^"^  office  circular  Septem- 
ber 15,  1883,  which  provide  that  certificates 
of  deposit  may  be  assigned  by  indorsement 
in  accordance  with  the  usages  governing  in 
cases  of  ordinary  negotiable  paper)  on  account 
of  surveys,  in  the  same  manner  as  if  tendered 
by  the  depositors  in  person. 

Commissioner  McFarland  to  the  receiver, 
Fargo,  Dak.,  July  5, 1884. — 3  L.  D.,4. 


412. 


HOMESTEAD-DEATH  OF  CONTESTANT. 

MORGAN   V,  DOYLE. 

The  preferred  right  of  a  contestant  is  a  per- 
<%onal  one,  and  his  death  leaves  the  case  be- 
tween the  Government  and  the  entryman.  In 
this  instance,  as  the  entryman  has  subsequently 
complied  with  the  law  and  shown  good  faith, 
the  entry  may  stand. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  7,  1884.-3  L.  D.,  5 ;  ii  C.  L.  O., 
131  ;  see  No.  616. 


413. 

CONTEST-APPEAL;   REVIEW. 

BISHOP  V.  PORTER. 

Where  contest  for  fraudulent  inception  was 
dismissed  because  not  proved,  and  contestant 
filed  motion  for  review  on  the  ground  of  new- 
ly-discovered evidence,  and  of  superior  right 
to  the  land :  held  (i)  that  a  rejected  applica- 
tion for  entry,  in  his  hands  at  date  of  the  con- 
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test,  is  not  iiewly-discovered  evidence ;  (2) 
that  said  application  should  have  formed  the 
basis  of  a  contest  or  an  appeal,  and  may  not 
be  revived  after  rejection  has  become  final; 
and  (3)  that,  on  appeal  or  review,  only  those 
rights  which  are  put  in  issue  by  the  contest 
may  be  considered  in  the  face  of  adverse 
rights. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  15,  1884. — 3  L.  D.,  103;  II  C.  L. 
O.,  131. 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  19,  1884. — 3  L.  D.,  15;  11 
C.  L.  O.,  146 ;  see  Nos.  358,  402. 


414. 


TOWN  SITE-liOMESTEAD  CONFLICT. 

MArnUESbEN    AND   WARD   V.  WILLIAMS. 

Where  a  settler,  prior  to  survey,  during  a 
mining  excitement  in  the  vicinity,  invited  the 
miners  and  others  to  reside  on  his  land  and 
build  a  town,  and  they  did  so,  but  without  or- 
ganization or  formal  town-site  selection,  and 
afterwards  abandoned  the  town  when  the  ex- 
citement expired,  and  he  thereafter  duly  made 
homestead  entry,  he  is  entitled  to  the  land. 
The  controlling  factor  is  the  status  of  the  town 
at  date  of  the  entry,  and  not  as  it  existed  at 
some  prior  time. 

Two  of  said  residents  remaining  do  not 
constitute  a  town  ;  the  keeping  of  a  posioffice 
and  saloon  by  one  of  them  is  not  *'  trade  and 
business  "  within  the  meaning  of  section  2258, 
Revised  Statutes ;  and,  in  the  absence  of  some 
claim,  the  land  is  "  unappropriated  "  within 
the  meaning  of  section  22S9,  Revised  Stat- 
utes. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  17,  1884.— 3  L.  D.,  282;  II  C.  L. 
.  O.,  133;  see  No.  568. 


415. 


416. 


SOLDIERS'  HOMESTEAD  D.  S.-SETTLEMENT 

AXD  ENTRY. 

CHARLES    HOTALING. 

Settlement,  improvement,  and  entry  must 
be  made  within  six  months  afterdate  of  filing. 

Contest  will  lie  for  failure  in  either  particu- 
lar, and  the  successful  contestant  has  a  pre- 
ferred right  i)f  entrj'. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  21,  1884. — 3  L.  D.,  17;  II  C.  L. 
0.,I79. 


417. 

HIGGINS  V.  WELLS. 

SOLDIERS'  HOMESTEAD-RESIDENCE;    RES 

JUDICATA. 

When  the  entry  man  has  established  a  per- 
sonal residence,  it  may  he  maintained  by  the 
residence  of  his  family. 

Keeping  a  house  in  a  town,  to  which  the 
family  return  from  time  to  time,  does  not  in 
itself  prove  want  of  good  faith. 

/^es  judicata  will  apply,  notwithstanding 
the  allegation  that  the  decision  was  founded 
on  error  of  fact  and  law. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  21,  1884— 3  L.  D.,  21  ;  II  C.  L. 
0.,l8i. 


HOMESTEAD-ABANDONMENT. 

WILMARTH    AND    KEMP. 

The  Ruling  in  Baxter  v.  Cross  governs  in 
all  cases  arising  after  it  was  rendered. 


418. 

HOMESTEAD-SOLDIERS'    ADDITIONAL  ; 

FRAUD. 

NOAH    ROHHINS. 

Where  an  attorney  fraudulently  obtained  a 
power  to  sell  the  additional  homestead  right, 
the  certificate  thereunder  made  will  be  can- 
celed and  a  new  certificate  issued  to  the  sol- 
dier. 
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Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  24,  1884. — 3  L.  D.,  39;  11 
C.  L.  O.,  166. 


419. 

PRE-EMPTION  -  ERRORS    BY    LOCAL 
OFPICERS. 

CALL   V  SWAIM. 

A  pre-emption  certificate,  stating  erroneous- 
ly that  the  settler  had  thirty -three  months 
within  which  to  make  final  proof,  will  not 
protect  him  if  he  fails  to  prove  up  in  twelve 
months  in  face  of  an  adverse  claim. 

One  who  settles  or  resides  on  public  land 
as  tenant  of  another,  who  claims  it,  cannot 
thereby  legally  establish  a  claim  to  the  land  in 
his  own  right. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland)  July  28,  1884. — 3  L.  D.,  46;  11 
C.  L.  O.,  148;  see  No.  1028. 


420. 

H0MESTEAI>-RES1I)ENCE. 

BLACK    T.  CANON. 

Failure  to  commence  residence  within  the 
prescribed  time  after  transmutation  will  not 
forfeit  the  entry,  where  it  was  caused  by  fam- 
ily sickness  and  severe  weather,  and  where 
there  was  otherwise  ;;o<)d  faith. 

Actinia  Secretary  Joslyn  to  Commissioner 
McFarland.  July  29.  1S84. — 3  L.  D.,  48;  11 
C.  L.  O.,  149. 


422. 

PRACTICE-COKTEST    EXPENSES. 

CRAM   V  MCALLISTER. 

The  contestant  against  a  homestead  entry 
must  pay  all  the  costs  of  the  contest.  The  ex- 
pense herein  described  is  no  exception  to  the 
rule. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Huron,  Dak.,  July  30,  1884. — 3 
L.  D.,  51 ;   II  C.  L.  O.,  147. 


423. 

HOMESTEAD-TRESPASS  UPON. 

SAWYER    AND   WAITE. 

Action  for  trespass  upon  a  bona  fide  home- 
stead claim  may  be  brought  by  the  entryman 
prior  to  final  proof. 

Commissioner  McFarland  to  Messrs.  Saw- 
yer &  Waite,  Menominee,  Mich.,  July  31, 
1884.— 3  L.  D.,  54. 


421. 


424. 

HOMESTEAD-CUTTING  TIMBER. 

EDWARD   A.  TIGHE. 

Constructing  buildings  and  roads  for  lum- 
bering purposes,  clearing  off  timber  for  the  pur- 
pose of  selling  it,  and  living  on  the  land 
whilst  so  cutting  and  selling  timber,  are  not 
the  improvement,  cultivation ,  and  residence 
required  by  the  homestead  law,  and  will  not 
support  a  commutation  entry. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Marquette,  Mich.,  August  5,  1884. — 
3  L.  D.,  61  ;   II  C.  L.  O.,  158. 


HOMESTEAD-COMMUTATION ;  CULTIVA- 
TION. 

JOHN    E.  TYRL. 

Clearing  the  land  of  timber  for  the  purpose 
of  planting  it,  is  cultivation  within  the  mean- 
ing of  section  2301,  Revised  Statutes.  | 

Acting  Secretary'  Joslyn  to  Commissioner 
McFarland,  July  29,  1884. — 3  L.  D.,  49;  ii 
C.  L.  O.,  147;  see  No.  273. 


425. 


HOMESTEAD-SETTLEMENT;  ABANDON- 
MENT. 

TIPP    V.   THOMAS. 

A.  filed  homestead  application  October  26, 
alleging  settlement  October  24  ;  B.  filed  Nov- 
ember 9,  alleging  settlement  October  10;  A. 
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applied  to  amend  so  as  to  show  settlement  on 
October  2 ;  held  that  it  was  competent  foe  him 
to  set  up  and  to  prove  the  true  date. 

Where  one  in  fact  abandoned  his  home- 
stead (executing  a  relinquishment,  which,  how- 
ever, his  attorney  failed  to  file  for  two  weeks), 
and  on  the  same  day  settled  on  another  tract, 
he  made  a  good  settlement. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  i8,  1884. — 3  L-  ^-^  102. 


426. 


H0ME8TEAD-AMENDMENTI0F  ENTRY. 

JOHNSON   V.   GJEVRE. 

A  pending  application  to  amend  a  homestead 
entry  reserves  the  land  from  any  other  appro- 
priation, until  the  application  is  disposed  of. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  20,  1884 — ^3  L.  D.,  156; 
see  No.  455. 


427. 


HOMESTEAD-CONTEST;  ATHERTON- 
FOWLER. 

DOTY  V.  MOFFATT. 

Where  the  affidavit  of  contest  against  a 
homestead  entry  lacked  the  corroborating  affi- 
davit required  by  the  rules  of  practice,  but  was 
not  objected  to  at  the  hearing,  objection  may 
not  be  made  on  appeal,  especially  in  view  of 
the  ruling  in  Houston  v.  Coyle. 

A.  made  use  of  the  land  entered  for  a  home- 
stead by  him  for  a  cattle  ranch,  and  finally  aban- 
doned it  and  sold  all  his  right  in  the  claim  to  B. 
and  C,  who  used  it  for  the  same  purpose, 
without  filing  a  claim  for  it ;  D.  contested  for 
abandonment,  and  C.  and  D.  pleaded  the  case 
of  Atherton  ?'.  Fowler :  held,  as  C.  and  D. 
are  not  settlers  or  claimants  under  any  law 
and  have  not  inclosed  the  land,  and  as  D.  has 
not  forcibly  intruded  on  their  possession,  that 
D.  has  right  to  contest  B.*s  entry,  and,  if  suc- 
cessful, has  a  preferred  right  of  entry  under 
the  act  of  May  14,  1880. 


Secretary  Teller  to  Commissioner  McFar- 
land, October  2,  1884. — 3  L.  D.,  278  ;  11  C. 
L.  O.,  216;  see  No.  328. 


428. 

HOMESTEAD-CONTEST. 

KINCAID  V.   JEFFERSON. 

Until  the  Government  takes  some  action  to 
enforce  the  forfeiture  of  a  homestead  entry, 
contest  against  it  may  properly  be  allowed,  al- 
though brought  after  the  expiration  of  seven 
years  from  the  date  of  the  entry. 

Where  final  proof  has  not  been  made  in 
seven  years,  the  local  officers  are  required  to 
promptly  notify  claimants  that  thirty  days  will 
be  allowed  them  wherein  to  show  cause  why 
their  entries  should  not  be  canceled. 

Commissioner  McFarland  to  register  and  re- 
ceiver. The  Dalles,  Oregon,  October  7,  1884. 
— 3  L.  D.,  136;  II  C.  L.  O.,  2i6;  sec  Rule 
I  of  Practice  Rules,  approved  August  13, 1885, 
also  No.  577. 


429. 

HOMESTEAD-CULTIVATION. 

CHARLES    C.   WATERS. 

Both  residence  and  cultivation  are  re- 
quired in  homestead  cases,  except  in  adjoining 
farm  homesteads.  In  grazing  countries,  graz- 
ing stock  has  been  held  equivalent  to  cultiva- 
tion. 

Assistant  Commissioner  Harrison  to  Charles 
C.  Waters,  esq..  Little  Rock,  Ark.,  October  1 1 , 
1884. — 3  L.  D.,  140;  II  C.  L.  O.,  229;  see 
Nos.  273,  421. 


430. 


CONTEST-CONFLICTING  APPLICATIONS. 

EDWARD   F.  FRITZSCHE. 

One  Whiting  filed  a  contest  against  Elmer's 
homestead  entry,  alleging  speculative  entry 
and  relinquishment ;  he  afterwards  petitioned 
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to  withdraw  it  on  the  ground  of  irregularity, 
but  asserted  that  a  relinquishment  had  been 
made  and  was  on  the  market  for  sale ;  the 
Commissioner  held  the  contest  allegation  to 
be  sufficient,  and  ordered  a  hearing ;  pending 
said  action  Fritzsche  filed  his  application  of 
contest,  which  was  rejected  because  of  the 
prior  contest  of  record :  held  that,  as  Whit- 
ing's contest  allegation  has  been  duly  adjudged 
sufficient,  it  was  a  bar  to  Fritzsche's  contest. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  4,  1884. — 3  L.  D.,  208;  11 
C.  L.  O.,  258. 


upon  a  transfer  made  after  its  passage,  was  il- 
legally allowed. 

Since  the  tranferor  is  not  an  applicant  for 
purchase,  and  since  the  transferee,  subsequently 
to  allowance  of  his  entry,  made  valuable  and 
permanent  improvements  on  the  land,  and  sold 
various  parcels  of  it,  the  case  may  go  to  the 
Board  of  Equitable  Adjudication. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  19,  1884. — 3  L.  D.,  190;  ii 
C.  L.  O.,  330. 


431. 


HOMESTEAD-DESERTED  WIPE. 

MARY    LEWIS. 

A.  made  homestead  entry  in  1879,  and  com- 
plied with  the  law  until  April,  1883,  when  he 
deserted  his  wife  and  abandoned  the  land ; 
his  wife  resided  on  and  cultivated  it  until  No- 
vember following,  when  she  removed  to  a 
neighboring  town,  in  order  the  better  to  pro- 
vide for  herself  and  children,  leaving  thereon 
a  part  of  her  household  goods ;  on  February 
29,  1884,  A's  relinquishment  was  filed,  and 

B.  filed  a  declaratory  statement  alleging  settle- 
ment in  the  preceding  January ;  A^s  wife  ap- 
plied for  reinstatement  of  his  entry  on  March 
29,  1884:  held,  that  she  had  no  rights  under 
her  husband's  entry,  but  that  she  may  enter  in 
her  own  right  under  the  rule  laid  down  in  the 
case  of  Murphy  v.  Taft. 

SecreUry  Teller  to  Commissioner  McFar- 
land,  November  15,  1884.— 3  L-  D.,  187;  11 

C.  L.  O.,  262 ;  see  No.  271. 


433. 


HOMESTEAD-DESERTED  WIPE. 

MEESE  V.  MEESE. 

A.  made  homestead  entry  in  1872,  but  aban- 
doned his  wife  in  1877,  and  relinquished 
the  land ;  he  rejoined  his  family  on  the  land 
and  procured  B.  to  make  homestead  entry 
in  June,  1877,  and  to  hold  the  tract  in  trust 
for  A*s  family;  A.  died  in  1880,  and  B., 
who  began  to  assert  his  sole  ownership,  re- 
sided with  the  widow  (with  her  consent)  until 
August,  1882,  after  which  he  forcibly  main- 
tained the  residence :  held,  that  A's  widow 
may  make  entry  nunc  pro  tunc^  subject  how- 
ever, to  confirmation  by  the  Board  of  Equi- 
table Adjudication. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  19,  1884. — 3  L.  D.,  19I ;  KI 
C.  L.  O.,  261. 


434. 


432. 

HOMESTEAD-ACT  OP  JUNE  15,  1880. 

CHRISTIAN   G.  LARSBN. 

Since  the  act  of  June  15,  1880,  applies  only 
to  transfers  made  prior  to  its  passage,  the  trans- 
feree's  entry  in  this  case,  which   was   based 
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CAPITAN  GRANDE  CANON    (INDIAN;   RES- 
ERVATION. 

JAMES   MEAD. 

The  lands  in  question,  in  Capitan  Grande 
canon  (which  have  recently  been  set  apart  as 
a  reservation),  were  in  1853,  long  prior  to  the 
entry,  occupied  by  ilie  Indians  with  the  con- 
sent of  the  Government,  and  under  direction 
of  the  military  authorities ;  since  the  cancel- 
lation of  the  entry  was  made  by  the  order  of 
the  Dcparinietit,  the  appeal  is  dismissed. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  November  28,  1884. — 3  L.  D.,  203  ;  11 
C.  L.  O.,  325. 


435. 

HOMESTEAD-AMENDMENT. 

JOSKPHUS    A.  PYLE. 

A  person  who  makes  entry  without  ex-  ■ 
amination  or  knowledge  of  the  land  does  so  ; 
at  his  own  risk. 

Commissioner   McFarland  to  register  and  ' 
receiver,  V^alentine,  Nebr.,  December  3, 1884. 
— 3  L.  D.,  361  ;  II  C.  L.  O.,  278;  see   Nos. 

87»  455.  597.  599.  "55.  "72,  1235.  1247. 


436.  I 

HOMESTEAD-ABANDONMENT. 

CRONAN   V.  CRIBB. 

The  homestead  settler,  after  beginning  im- 
provements, was  led  to  believe  (erroneously), 
as  was  generally  believed,  that  the  tract  he 
had  entered  was  within  railroad  limits,  and  * 
thereupon  left  the  land  and  remained  absent  i 
for  two  years,  when,  on  learning  that  it  was 
not  within  railroad  limits,  he  returned,  and 
resumed  residence  and  improvement,  prior  to 
initiation  of  the  contest  for  abandonment;  said 
contest  is  dismissed. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  4,  1884. — 3  L.  D.,  223;  11 
C.  L.  O.,  309. 


%  of  SE.  X)  January  10,  1884;  B.  filed  the 
relinquishment  January  17,  1884,  and  made 
homestead  entry  of  the  quarter;  C.  made  home- 
stead application  for  the  quarter  January  23, 
1884,  which  was  rejected,  and  thereupon  he 
appealed ;  C.  also  made  default  at  the  hearing 
in  February,  1884,  under  his  contest,  which 
was  dismissed  :  held  (i)  that  the  filing  of  A's 

■  

relinquishment  was  the  result  of  C's  contest, 
and,  if  the  contest  had  been  successfully  pros- 
ecuted, would  have  given  C.  the  preferred 
right  of  entry;  (2)  that  C's  rejected  applica- 
tion for  the  land  pending  his  contest  was,  in 
view  of  his  subsequent  default,  an  abandon- 
ment of  the  contest,  which  left  the  tract  as  if 
no  contest  had  been  commenced ;  (3)  that  C*s 
homestead  application  for  a  tract  whereon  he 
already  had  a  subsisting  pre-emption  filing 
was  not  allowable ;  and  (4)  that  B's  entr>'  for 
the  entire  quarter  must  be  held  intact,  subject 
to  C's  filing. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  4,  1884. — 3  L.  D.,  224;  11 
C.  L.  O.,  325. 


437. 


HOMESTEAD-REUNQUISHMENT ;  CHANGE 

OF  CLAIM. 

NICHOL  V.  LinXER. 

B.  procured  a  relinquishment  of  A's  home- 
stead entry  (W.  %  of  SE.  %)  in  July,  1879, 
and,  without  filing  it,  went  upon  the  land, 
where  he  has  since  resided ;  C.  began  contest 
against  A's  entry  in  December,  1883,  and  made 
preemption  filing  on  the  adjoining  eighty  (E. 


438. 

CALIFORNIA  SCHOOL  LANDS-PKE-EMP- 
TION;  TRANSMUTATION. 

(;iOVANNl    LE   KRANCHl. 

A  pre-emption  filing  on  a  school  section 
(California)  may  be  transmuted  to  a  homestead 
entry. 

The  failure  of  one  who  made  settlement, 
under  section  7,  act  of  March  3,  1853,  on  a 
school  section,  prior  to  survey,  to  make  pre- 
emption filing,  proof  and  payment  within  the 
periods  prescribed  in  section  6,  or  in  the  gen- 
eral pre-emption  law,  is  not  (in  the  absence  of 
an  adverse  claim)  an  abandonment  of  the  claim. 
Title  thereto  does  not  inure  to  the  State  on 
such  failure,  but  the  settlement,  being  found 
to  exist  when  the  grant  takes  effect,  appro- 
priates the  land  and  prevents  its  passing  to  the 
State  then  or  afterwards,  whatever  its  con- 
dition. 

It  is  expedient  to  require  all  settlers  under 
section  7   to  assert  their  claims  by  filing  the 
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usual  notices  within  a  reasonable  time  after 
Siurvey,  which  time  may  be  fixed  by  the  Com- 
ini«isioncr  by  proper  re^j^ulation. 

Secretary  Teller  to  ('ommissioncr  Mc Far- 
land,  December  4,  1884. — 3  T.  I).,  229;  ii 
C.    L.  O.,  301. 


439. 


HOMESTEAD-SETTLEMENT ;    OCCUPATION. 

LEON   V.   GRIJALVA. 

Homestead  entries  cannnot  be  made  of  land 
occupied  in  good  faith  by  others,  having  their 
homes  and  impro\'ements  thereon,  and  who 
arc  holding  the  same  for  their  own  use  and 
benefit ;  nor  can  homestead  rights  be  secured 
through  tenancies. 

Final  proofs  taken  without  authority  and 
without  notice  are  void. 

Commissioner  McFarland  to  register  and 
receiver,  Las  Cruces,  N.  Mex.,  December  5, 
1884—3  L.  D.,  362;  II  C.  L.  O.,  310;  see 
Nos-  557.  578.  • 


440. 


APPLICATION 


CONTEST;     RELINQUISH 
MENT. 


THORPE   ET   AL.   7'.    MCWILLIAMS. 

One  Dayton  filed  affidavit  of  contest  against 
McWilliams's  homestead  entry,  but  notice  of 
contest  did  not  issue.  Wells,  six  months  there- 
after, filed  affidavit  of  contest,  alleging  also 
that  Dayton's  contest  was  speculative,  and 
rule  issued  on  Dayton  to  show  cause  why  his 
contest  should  not  be  striken  from  the  docket, 
and  Wells's  contest  substituted  therefor.  Be- 
fore the  hearing  Dayton  filed  withdrawal,  and 
as  attorney  for  Mrs.  Thorpe  filed  May  21,  1883, 
the  relinquishment  of  McWilliams,  and  the 
affidavit  and  timber-culture  application  of  Mrs. 
Thorpe.  McWilliams's  entry  was  not  canceled 
until  October  25, 1883.  One  Mrs.  Nell  made 
homestead  application  December  21,  1883, 
alleging  settlement  May  15,  1883,  ^"^^  con- 
tinuous residence  thereafter. 


Held,  that  Dayton's  contest,  l)eing  without 
notice,  was  illegal,  and  that  the  proceedings 
based  thereon  were  without  effect ;  that,  as  Mrs. 
Nell  failed  to  apply  for  more  than  three  months 
after  her  settlement  became  effective,  her  ap- 
plicatioti  is  rejected  ;  that  the  land  was  open 
from  date  (»f  relinquishment  of  the  prior  entry, 
not  from  date  of  cancellation  of  said  entry  ; 
and  that  Mrs.  Thorpe's  entry  must  be  allowed. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December  16,  1884. — 3  L.  D., 
341  ;   II  C.  L.  O.,  306. 


441. 


SOLDIERS'  HOMESTEAD-SETTLEMENT. 

MILNE  V.    ELLSWORTH. 

On  December  15,  1882,  circular  instructions 
changed  the  rulings  which  had  protected  a 
claimant  under  the  soldiers'  homestead  law 
from  contest  for  six  months  after  entry.  A 
contestee,  who  initiated  the  claim  while  said 
ruling  was  in  force,  is  protected  by  it. 

.Secretary  Teller  to  Commissioner  McFar- 
land,  December  i,  1884. — 3  D.  L.,  213;  11 
C.  L.  O.,  306;  see  No.  445. 


442. 


SOLDIERS'    ADDITIONAL    HOMESTEAD-AT- 
TORNEYS. 

SAMUEL   DAVIS. 

A  power  of  attorney  authorizing  one  as  attor- 
ney in  fact  to  •♦  select,  locate  and  enter,  and  to 
file  application  to  locate  and  enter  "  the  land, 
**  empowering  him  to  demand,  receive  and  re- 
ceipt for  all  titles  and  evidences  of  title  which 
the  United  States  may  or  should  grant  for  said 
additional  homestead,  .  .  .  and  to  do  all 
things  convenient  and  proper  to  support  this 
instrument",  is  to  be  regarded  as  authorizing 
him  to  prosecute  the  claim  before  the  Land 
Department  and  to  receive  the  certificate. 

The  claimant  (illiterate)  swears  that  he  never 
(except  by  fraud  and  deceit)  gave  his  attorney 
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a  power  to  locate  and  sell  the  land,  and  he  is 
sustained  by  his  original  affidavit  accom- 
panying the  application,  and  by  two  wit- 
nesses present  at  date  of  the  contract;  and 
the  record  shows  that  said  attorney  wrote  or 
caused  to  be  written  said  original  affidavit  de- 
nying such  power  of  sale  (which  was  signed 
by  mark),  when  in  fact  he  then  had  such  a 
power  of  sale  in  his  possession :  held,  that  the 
claimant  was  justified  in  revoking  said  power 
and  appointing  another  attorney. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December  i8,  1884. — 3  L.  D., 
261 ;  II  C.  L.  O.,  297. 


443. 

PRE-EMPTION- SETTLER'S  DEATH. 

MARY   HANLEY. 

A  quahfied  pre-emptor  settled  in  1858,  filed 
in  1872,  and  died  without  entering  in  1881 ; 
his  widow  transmuted  to  a  homestead  in  1883 : 
held  that  she  could  not  lawfully  make  the 
transmutation,  but  that,  as  his  pre-emption 
right  had  expired  before  his  death,  she  may  be 
treated  as  an  original  homestead  claimant, 
whose  right  may  be  regarded  (in  the  absence 
of  adverse  interests)  as  beginning  at  date  of 
his  death. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  30,  1884. — 3  L.  D.,  273 ;  1 1 
C.  L.  O.,  311. 


445. 

SOLDIERS'  HOMESTEAD-SETTLEMENT  AND 

ENTRY. 

CHARLES   HOTALING. 

In  this  case  the  plea,  that  the  contest  was 
initiated  before  issue  of  the  circular  author- 
izing it,  may  not  be  set  up  by  one  who  was 
a  stranger  to  the  record  at  date  of  said  initia- 
tion. 

Where  A.  and  B.  bargained  for  the  with- 
drawal of  the  latter*s  contest,  and  B.  made  a 
formal  written  withdra^ial  of  it  and  gave  it  to 
A.  to  file,  but,  before  it  was  filed,  notified  the 
local  officers  that  he  revoked  it,  it  was  their 
duty  to  refuse  to  receive  it  when  presented. 

While  A's  contest  against  B.,  which  Chad 
procured  to  be  rejected,  was  pending  on  ap- 
peal, C.  also  initiated  a  contest,  which  was 
allowed,  heard,  and  decided  in  his  favor,  and 
thereupon  went  upon  the  land  and  made  val- 
uable improvements ;  C.  acquired  no  equity, 
by  his  undue  haste  in  occupying  the  land, 
which  can  be  pleaded  against  A. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  5,  188$. — 3  L.  D.,  300; 
12  C.  L.  O.,  36;  see  Nos.225  ,231,  336,  430, 
441,  462,  484,  534,  541,  1910,  1930. 


446. 


H0ME8TEAD-PRAUDULENT  ENTRY. 

BASIL  C.   SANDERS. 

Where  a  homestead  entry  was  obtained  by 
fraad,  it  must  be  canceled,  notwithstanding  the 
fact  that  the  entryman  made  his  home  on  the 
tract  for  seven  years  aftewards,  and  that  there 
was  no  adverse  claim. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  5,  1885.— 3  L.  D.,  299 ; 
II  C.  L.  O.,  327. 


CERTIORARI-APPEAL-NOTICE. 

JACKSON   V.   MCKEEVER. 

An  appeal  will  lie  from  an  order  refusing 
to  grant  a  hearing  if  it  amount  to  a  denial  of 
right. 

The  affidavit  upon  which  publication  of  the 
notice  of  contest  rests  should  show  diligence 
in  the  matter  of  attempting  to  secure  personal 
service. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  12,  1885. — 3  L.  D.,  516 ; 
II  C.  L.  O.,  354;  see  No.  340. 


447. 

BIDWELL  ET  AL.  VS.  BECKER. 

Orders  for  continuance  should  be  properly 
noted  of  record. 
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One  who,  with  notice,  fails  to  present  his  ' 
claim  at  the  proper  time  will  not  be  subse-  . 
qnently  treated  as  an  adverse  claimant. 

Though  a  portion  of  the  testimony  is  not 
properly  authenticated  it  is  under  the  circnm-  ; 


stances  entitled  to  consideration. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  i6,  1885. — 3  L.  D.,  588; 
12  C.  L.  O.,  225;  see  No.  473. 


451. 

HOMESTEAD-CONTEST. 

PAkKER   V.  GAMBI.K. 

The  application  for  the  privilege  of  contest- 
:  ing  this  entry  is  denied,  as  it  rests  upon  infor- 
mation fully  considered  in  a  former  contest 
against  the  same  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land. February  10,  1885. — 3  ^^-  ^-f  39^- 


448. 

PRACTICE-REVIEW. 

THORPE   ET   AL.   V.   MCWILLIAMS. 

Ex -parte  affidavits,  after  judgment,  are  to  be 
received  with  great  caution,  for  the  reason  that 
they  afe  apt  to  eAcourage  fraud. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  29,  1885. — 3  L.  D.,  344. 


452. 


449. 


SCHOOL    LANDS-SETTLEMENT-1  TA H 
TERRITORY. 

CHRISTIAN    P.    WILLINGBECK. 

Although  the  settlement  of  the  homestead 
claimant  was  subsequent  to  the  survey  in  the 
field,  in  view  of  the  peculiar  equities,  the  case 
is  referrd  to  the  Board  of  Equitable  Adjudica- 
tion. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  6,  1885. — 3  ^-  I^»  3^3 ;  '2  C. 
L.  O.,  89. 


,         ADDITIONAL  IIOMESTEAD-MINOR. 

HENRY   CLAY. 

The  homestead  entry  of  the  soldier  was  can- 
celed for  abandonment  after  his  death.  On  the 
application  of  the  minor  under  sections  2306, 

I  2307,  U.  S.  Revised  Statutes,  good  faith  being 

'  .shown  on  the  part  of  the  soldier,  and  the  death 
of  both  parents,  it  was   held  that  the  right  of 

I  additional   entry   should   be  accorded  to  the 
applicant. 

Secretary  Teller  to  Commissioner  McFar- 

I  land,  February  11,  1885. — 3  L.  D.,  395. 


450. 

HOMESTEAD-HEIRS. 

RICHARD  CLUMP. 

There  being  no  statutory  beneficiaries  to  as- 
sert a  claim  under  the  entry  made  by  de- 
ceased, the  said  entry  must  be  canceled. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  9,  1885.— 3  L.  D.,  384. 


453. 

ADJACENT   FARM   ENTRY-RESIDENCE. 

BOX   7f.  COCHRAN. 

Though  the  law  may  be  satisfied  without 

residence  upon  the  adjacent  claim,  the  entry  in 

this  case  is  canceled,  as  it  appears  there  was 

'  no  residence  upon  either  the  original  farm  or 

the  adjoining  tract. 

Secretary  Teller  to  Commissioner  McFar- 
land, F'ebruary  12,  1885. — 3  L.  D.,  394. 


454. 

HOMESTEAD-CONTEST ;    ABANDONMENT. 

.SORRENSON    V.  KELSEY. 

The  contestant   having  signified  his   desire 
.  to  have  the  contest  dismissed,  the  question  at 
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issue  is  thereafter  between  the  claimant  and 
the  Government. 

From  the  acts  performed  good  faith  is  ap- 
parent and  the  charge  of  abandonment  not 
sustained. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  February  17,  1885. — 3  L.  D.,  408. 


455. 

HOMESTEAD-AMENDMENT. 

BROWN   V.  WKST. 

An  amendmentof  the  application  will  be  al- 
lowed so  that  the  entry  may  correspona  with 
the  settlement  of  the  applicant,  he  appearing 
to  have  been  tlie  fint  settler  on  the  land,  but 
through  clerical  error  was  prevented  from  ap- 
plying to  enter  the  same  until  after  said 
land  had  been  included  within  the  entry  of 
another. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  18,  1885.— 3  L.  D.,  413;  11 
C.  L.  O.,  355 ;  see  Nos.  435,  597,  599. 


settler,  and  not  followed  by  other  acts  of  set- 
tlement and  improvement,  does  not  constitute 
a  valid  settlement. 

Where  a  hearing  was  directed  to  ascertain 
in  whom  the  right  of  entry  existed,  the  costs 
were  equally  apportioned  between  the  parties. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  12,  1885. — 3  L.  D.,  449;  11  C. 
L.  O.,  370. 


458. 


PRACTICE-NOTICE  TO  INDIAN   CLAIMANT. 

JOHN   S.  BRUBAKER. 

Notice  of  all  proceedings  to  secure  title  to 
lands  embraced  within  former  Indian  home- 
stead entries  should  be  given  to  the  Indian 
agent,  and  where  practicable  to  the  Indian 
claimant  in  person. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  12,  1885. — 3  L.  D.,  449. 


456. 

PRACTICE-NOTICE. 

WOOD  V.  KELLY. 

Notice  by  publication  based  on  the  allega- 
tion that  the  address  of  the  entryman  is  un- 
known, and  improperly  naming  the  defendant, 
held  insufficient,  it  not  appearing  that  the  de- 
fendant had  any  knowledge  of  the  pending 
contest. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  19,  1885.— 3  L.  D.,  418. 


459. 

SOLDIERS'  ADDITIONAL  HOMESTEAD. 


Locations  for  two  or  more  non-contiguous 
tracts  in  the  same  district  may  be  made  under 
a  soldier's  additional  homestead  certificate, 
but  must  be  included  in  one  application  and 
entered  at  one  time. 

Acting  Commissioner  Harrison  to  H.  N. 
Copp,  Washington,  D.  C,  March  16,  1885. — 
3  L.  D.,  472;  12  C.  L.  0.,  2. 


457. 


460. 

HOMESTEAD-COMMUTATION 

CAMPBELL  V.  MOORE. 


^      The  judgment  should  follow  the  substance 
'  of  the  notice  and  charge  upon  which  the  in- 
quiry rests,  yet  where  fraud  is  shown  upon  the 
;  trial,  though  not  charged  in  the  notice,  it  will 
justify  cancellation. 

The  arrangement  in  the  form  of  a  square  i      In  this  case,  while  the  inhabitancy  shown 
of  a  few  logs,  left  on  the  land  by  a  former  !  was  held  insufficient  to  warrant  commutation, 


HOMESTEAD ;   SETTLEMENT-CONTEST 

COSTS. 

WITTER  V.  ROWE. 


btasst  0^  LAttD  bBctsioKS. 
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the  entiyman  was  allowed  to  furnish  additional 
proof  of  good  faith  in  that  respect. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  25,  1885. — 3  L.  D.,  462;  12  C. 
L.  O.,  37 ;  see  No.  475. 


461. 

HOMESTEAD-ENTKY. 

H  BRING  V.  SI  DOW. 

If  the  local  office  improperly  rejects  an  ap- 
plication to  enter,  the  remedy  is  by  appeal, 
and  the  applicant  will  not  thereafter,  in  the 
absence  of  appeal,  be  allowed  to  set  up  such 
action  of  the  local  office  to  defeat  an  inter- 
vening adverse  claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  6,  1885. — 3L.  D.,473;  *2  C.  L.  O.,  114. 


464. 

HOMESTEAD-CONTEST-PltACTICE. 

KILPATRICK  V.  WHITE. 

Proof  that  an  entryman  failed  to  settle  upon 
and  improve  his  homestead  claim  within  six 
months  after  filing  therefor,  under  section  2304 
of  the  Revised  Statutes,  will  not  sustain  a  gen- 
eral charge  of  abandonment. 

Acting  Secretary  Muldrowto  Commissioner 
Sparks,  April  30,  1885. — 3  L.  D.,  507;  12  C, 
L.  O.,  118. 


462. 

CONTEST-PRACTICE. 

DURKEE  V.  TEETS. 

Where  a  third  party  desires  to  begin  a  con- 
test against  an  entry  already  involved  in  a 
pending  suit,  the  affidavit  for  such  new  con 
test  should  be  received,  but  no  action  taken 
thereon  until  the  pending  case  is  detennined. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  30,  1885. — 3  L.  D.,  512 ;  12  C. 
L.  O.,  114;  see  Nos.  225,  231,  336,  445,  484^ 
534,  541,  1910,  1930. 


465. 

HOMESTEAD-RESIDENCE. 

J.  J.  CAWARD. 

Although  certain  statutory  exceptions  have 
been  made  with  respect  to  the  residence  re- 
quired of  the  homesteader,  he  may  not  invoke 
their  aid  in  order  to  maintain  two  separate 
residences  on  public  lands,  a  homestead  and  a 
pre-emption. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  30,  1885. — 3  L.  D.,  50$  ;   12  C.  L.  O., 

54. 


463. 

HOMESTEAD-ADDITIONAL  ENTRY. 

HIRAM   S.  THORNTON. 

Under  a  fair  construction  of  the  original 
homestead  act,  and  the  legislation  supple- 
mental thereto,  conferring  the  right,  under 
section  2306  of  the  Revised  Statutes,  to  make 
an  additional  entry,  such  right  is  held  to  be 
exhausted  when  once  used,  although  for  a  less 
quantity  than  sufficient  to  make  up  one  hun- 
dred and  sixty  acres. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  30,  1885. — 3  L.  D.,  509;  12 
C.  L.  O.,  52. 


466. 

PRACTICE-APPEAL-REVIEW. 

WITHER  V.  MARTIN. 

An  application  for  review  or  re-hearing  does 
not  admit  the  correctness  of  a  decision,  nor 
cut  off  the  right  of  appeal. 

A  motion  for  a  re-hearing  in  a  case  pending 
before  the  local  office  should  be  promptly 
passed  upon  by  the  district  officers. 

The  time  between  the  filing  of  a  motion  for 
a  re-hearing  or  review  and  the  notice  of  the 
decision  thereon,  is  excluded  in  computing 
the  time  allowed  for  appeal. 

After  an  appeal  has  been  taken  a  motion 
for  review  will  not  lie. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  19,  1885.— 3  L.  D.,  539;  12  C. 
L.  O.,  85. 
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467. 

PRAGTICE-RELTNQU  IS  H  MENT. 

MITCHELL   V.    ROBINSON. 


469. 

CONTEST-PREFERENCE  RIGHT. 

KIRTLAND  V.  HUTTO. 


The  validity  ofan  affidavit  accompanying  an  'I'he  question  of  the  right  of  a  successful 
application  to  enter  may  not  be  considered  for  '  contestant  to  waive  his  preference  right  of 
the  first  time  on  appeal,  or  upon  the  motion  of  i  entry  is  one  with  which  the  Government  has 
a  stranger  to  the  record.  ^^  concern. 

The  local  office  should  not  refuse  to  act  up-  ^  A  contest  against  a  homestead  entry  based 
on  a  relinquishment  on  account  of  the  form  in  '  »"  want  of  residence  must  be  in  conformity 
which  it  is  executed.  '■  ^^^^  section  2297  of  the  Revised  Statutes. 

Where,  pending  contest,  a  relinquishment ;      Acting  Secretary  Muldrow  to  Commissioner 
is  filed  by  a  stranger  to  the  record,  with  appli-  j  Sparks,  May  27,  1885.— 3  L.  D.,  560;  12  C. 
cation  to  file  declaratory  statement,  the  filing  j  L-  O-i  US- 
should  be  received  subject  to  the  right  of  the  ,  »«^__ 

contestant. 

The  preference  right  of  entry  accorded  the 
contestant  rests  entirely  upon  his  success  in 
the  contest  he  has  initiated,  and  that  right  may 
not  be  defeated  by  means  of  a  relinquishment, 
dated  prior  to  the  contest  but  filed  during  its 
.pendency. 


470. 

INDIAN  HOMESTEADS. 

INSTRUCTIONS. 


The  proviso  in  the  third  .section  of  the  act 

of  January  18,  18S1,  limits  annuity  payments 

.     .      ,-,  »,  ,j        .    /-.  !  to  such   of  the   Wisconsin   Winneba^oes  as 

Acting  Secretary  Muldrow  to  Commissioner '  .  ,  .    .  .     , 

bring  themselves  within  its  terms  in  the  matter 

of  entering  or  selecting  land  for  a  homestead. 
Acting  Secretary  Muldrow  to  the  Commis- 
sioner of  Indian  Affairs,  June  4,  1885. — 3  L. 
D.,  580;   12  C.  L.  O.,  228. 


Sparks,  May  20,  1885.-3  L.  D.,  546;  12  C 
L.  0.,ii8. 


468. 

APPEAL-HEAKING  ;   SETTLEMENT 

DENCE. 

TURNER   V.  ROBINSU.N. 


RESI- 


The  appellant  is  estopped  i)y  his  appeal 
from  denying  the  jurisdiction  of  the  Depart- 
ment to  pass  upon  the  whole  record. 

While  an  appeal  may  be  taken  from  the  re- 
fusal of  the  Commissioner  to  order  a  hearing, 
his  decision  will  not  be  di.sturbed  except  on 
sul)stantial  grounds  of  error. 

Settlement  upon  land  covered  by  a  home- 
stead entry  confers  no  legal  right  so  long  as 
the  entry  remains  uncanceled. 

It  is  no  valid  objection  to  residence  that  it 
was  maintained  in  the  upper  story  of  a  building 
erected  for  purposes  other  than  residence. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  27,  1885. — 3  L.  D.,  562  ;  12  C. 
L.  O.,  214. 


471. 

PRACTICE-CONTINUANCE. 

HICKS  V,  BARNUM. 

A  motion  for  continuance  filed  by  contestee 
after  the  submission  of  the  contestant's  testi- 
mony and  part  of  the  contestee's,  and  without 
setting  forth  the  facts  expected  to  be  proved  by 
the  absent  witnesses,  was  properly  overruled. 

Acting  Secretaiy  Muldrow  to  Commissioner 
Sparks,  June  $,  1885. — 3  L.  D.,  581 ;  12  C. 
I..  O.,  84. 


472. 

HOMESTEAD  ENTRY-RESIDENCE. 

INSTRUCTIONS. 

An  entryman  who  can  show  four  years  of 
military  service  may  not  make  final  proof  until 
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after  residence  and  cultivation  for  a  period  of 
one  year. 

Commissioner  Sparks  to  register  and  re- 
ceiver. North  Platte,  Nebr.,  June  5,  1885. — 3 
L.  D.,  582;  12  C.  L.  O.,  86. 


473. 

BIDWELL  ET  AL.  VS.   BECKER. 

ON    REVIEW. 

A  contest  will  not  be  allowed  during  the 
pendency  of  another. 

It  is  immaterial  that  on  the  original  decision 
the  applicant  herein  had  an  appeal  pending 
which  was  not  considered,  for  said  appeal 
could  not  in  any  event  have  resulted  favor- 
ably to  him. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  15,  1885. — 3  L.  D.,  590;  12  C. 
L.  O.,  252;  sec  No.  225,. 231, 447, 484,  1910, 
1930. 


476. 

PRACTICE-ATTORNEY-NOTICB. 

JOHNSON  V.  GJEVRE.     (ON  REVIEW.) 

Notice  of  appeal  served  upon  the  contest- 
ant's attorney  of  record  is  equivalent  to  no- 
tice served  personally  upon  the  contestant, 
and  jurisdiction  so  acquired  may  not  be  de- 
feated by  an  averment  that  the  employment  of 
counsel  did  not  extend  beyond  a  certain  stage 
in  the  proceedings. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  2,  1885.— 4  L.  D.,  8 ;  12  C.  L. 
O.,  129;  see  No.  426. 


474. 

RELINQUISHMENT. 

PORTER  V.  FISHER. 

The  validity  of  a  relinquishment  cannot  be 
impeached  on  the  ground  that  it  was  not  exe- 
cuted by  the  entryman  when  the  whereabouts 
and  identity  of  such  alleged  entryman  are  not 
shown. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  18,  1885.-  3  L.  D.,  593 ;  12  C. 
L.  O.,  226. 


477. 

CONTEST-PREPERENCE  RIGHT  OF  ENTRY. 

DUPRAT  V.  EWING. 

Under  section  2  of  the  act  of  May  14,  1880, 
the  preferred  right  of  entry  accrues  not  by 
virtue  of  any  prior  claim  the  contestant  has  to 
the  land,  but  through  the  fact  that  he  has  suc- 
cessfully contested  the  entry  and  paid  the  costs 
of  contest. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  11,  1885. — 4  L.  D.,  19;  12  C. 
L.  O.,  133. 


475. 

PRACTICE-NOTICE. 

CAMPBELL  V,  MOORE.     (ON  REVIEW.) 

A  decision  becomes  final  upon  notice  to  the 
party,  and  such  notice  may  be  secured  by  ser- 
vice upon  the  attorney  of  record  as  well  as 
upon  the  party  in  person. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  30,  1885. — 3  L.  D.,  607  ;  12  C. 
L.  O.,  116;  see  No.  460. 
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478. 

HOMESTEAD-ACT  OF  JUNE  15.  1880. 

SIMPSON  V,    FOLEY. 

An  application  to  purchase  under  section  2 
of  the  act  of  June  15,  1880,  in  case  oi pending 
contest,  should  not  be  carried  to  cash  entry 
until  after  the  right  of  appeal  allowed  to  ad- 
verse parties  has  expired. 

Purchase  under  this  act  may  be  allowed 
after  cancellation,  provided  the  subsequent 
right  of  another  is  not  disturbed. 

In  case  of  contest  against  an  entry  the  right 
of  purchase  exists  until  final  judgment  in  favor 
of  the  contestant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  11,  1885. — ^4  L.  D.,21;  12  C. 
i  L.  O.,  131  ;  sec  Nos.  303,  350,  550. 
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479. 

HOMESTEAB-RSSIDENCE. 

*  COLLAR  V.  COLLAR 

B&na  fide  residence  cannot  be  maintained 
upon  two  different  tracts  at  the  same  time. 

Assistant  Secretary  Jenks  to  Commissioner 
Sparks,  July  15,  1885.— 4  L.  D.,  26;  I2  C. 
L.  Om  ^I- 


480, 

HOMESTEAD-ACT  OF  JUNE  16,  1880. 

NORTHERN     PACIFIC    RAILROAD  COMPANY  V, 
BURT.      (ON   REVIEW.) 

Application  to  purchase  under  the  act  of 
June  15,  1880,  reserves  the  land  from  the 
tntry  of  another. 

Assistant  Secretary  Jenks  to  Commissioner 
Sparks,  July  21,  1885.-4  L.  D.,  32;  12  C. 
L.  O.,  138;  sec  No.  1474. 


481. 


STATUTORY  RIGHT  OF  ENTRY. 

RICHARDSON   V.    LINDEN. 

In  view. of  the  Departmental  rule  prohibit- 
ing clerks  in  local  offices  from  making  entries 
of  public  lands,  the  acceptance  of  such  em> 
ployment  is  a  waiver,  for  the  time  being,  of 
any  statutory  right  to  make  such  entry. 

The  statutory  right  to  make  an  entry  how- 
ever is  not  defeated  because  the  son  of  the 
entrywoman  is,  at  such  time,  chief  clerk  of  the 
local  office. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  22, 1885.— 4  L.  D.,  77;  I2C.  L.O.,  157. 


482. 

PRACTICE-RE-HEARING. 

MEHLER   V.   MCBRIDE. 

Are-hearing  cannot  be  secured  on  the  ground 
that  the  evidence  of  the  applicant's  witnesses 


that  the  applicant  and  his  attorney  had  full 
oppdituniiy  to  learn  such  alleged  fact,  and  act 
thereon,  while  the  case  was  in  the  local  office. 
Secretary  Lamar  to  Commissioner  Sparks, 
July  22,  1885. — 4  L.  D.,  184;  12  C.  L.  O., 
258. 


483. 


ENTRY  IN  EXCESS  OF  QUARTER  SECTION— 

VOIDABLE. 

CHARLES   HOFFMAN. 

In  fractional  sections  an  entry  must  approxi- 
mate one  hundred  and  sixty  acres  as  nearly  as 
practicable. 

An  entry  in  excess  of  a  quarter  section  is 
not  void,  only  invalid  as  to  such  excess. 

The  land  embraced  within  an  entry  which 
covers  more  than  a  quarter  section  is  reserved 
from  the  appropriation  of  another  until  such 
excess  is  relinquished  or  the  entry  canceled. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  7,  1885. — ^4  L.  D.,  92;  12  C.  L.  O., 
205 ;  see  Nos.  322,  380,  1205. 


484. 

PRACTICE-PENDING  CONTEST. 

DURKEE  V.   TEETS. 

Two  contests  should  not  be  allowed  at  the 
same  time  against  the  same  entry,  but  an  affi- 
davit of  contest  offered  during  the  pendency  of 
another  suit  should  be  received  and  considered 
upon  the  disposition  of  the  pending  case. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  17,  1885.-4  L.  D.,  99;  12  C.  L.  O., 
114;  see  Nos.  225,231,  336;  445,447,462, 

473»  534»  541 » i9io»  i930- 


485. 


NATURALIZATION-COUNTY  COURTS  OP 
COLORADO. 

JOHN   SKELTON. 

The  county  courts  of  Colorado,  as  organ- 


not  properly  transcribed,  it  being  apparent  <  ized  under  the  constitution  and  statutes  of  the 
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State,  are  authorized  by  virtue  of  section  2165  !  Acting  Secretary  Jenks  to  Commissioner 
of  the  Revised  Statutes,  to  admit  an  alien  to  Sparks,  September  4,  1885. — 4  L.  D.,  185  ; 
citizenship.  12  C.  L.  O.,  185. 

Secretary  Lamar  to  Commissioner  Sparks,  |  

August  26,  1885.— 4  L.  D.,  107 ;   12  C.  L.  O.,  ' 

222  ;  see  No.  249.  489. 

PRACTICE-REVIEW. 


486. 

BNTRY-PURCHASE-IMPROVEMENTS- 
PRACTICE. 

CLEVELAND  V.  DUNLEVY. 

The  purchase  of  the  improvements  and  pos- 
sessory right  of  a  homesteader  confers  no  pref- 
erence right  of  entry  upon  the  purchaser  as 
against  a  prior  adverse  settlement. 

Where  suit  is  pending  as  to  the  right  of  en- 
try and  one  of  the  parties  thereto  during  the 
pendency  of  such  suit  charges  the  other  with 
abandonment  since  the  hearing  therein,  such 
charge  will  be  heard  on  the  termination  of  the 
pending  case. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  28, 1885. — 4  L.  D.,  121 ;  12  C.  L.  O., 
204. 


i  BAKER  ET  AL.  V.  THE  HEIRS  OP  MCLAUGHLIN. 

By  electing  to  proceed  under  a  decision,  the 
right  to  reconsideration  thereof  is  waived. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  7, 1885. — 4  L.  D.,  144;  10 
C.  L.  O.,  256. 


487. 

HOMESTEAD-RESIDENCE. 

PAGAN   V.  JIRAN. 

Residence  is  neither  acquired  nor  main- 
tained by  making  occasional  visits  to  the  land. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  3,  1885. — 4  ^"  1^'  '4' ; 
12  C.  L.  O.,  168. 


488. 


HOMESTEAD  ENTRY-RIGHT  OP  CONTEST. 
(;eisend<)Rker  v.  jones. 

The  right  to  contest  an  abandoned  home- 
stead entry  does  not  rest  upon  the  contestant's 
qualification  to  enter  the  land,  but  may  be  ex- 
ercised by  any  one. 

Poverty  will  not  excuse  total  failure  to  com- 
ply with  the  requirements  of  the  law. 


490. 

HOMESTEAD  ENTRY-GOOD  FAITH. 

JOHNSON   V.   JOHNSON. 

The  wrongful  act  of  an  entryman,  whereby 
the  settlement  rights  of  another  claimant  for 
the  same  tract,  were  not  protected  by  filing  or 
entry,  will  not  be  allowed  to  inure  to  the  bene- 
fit of  such  entryman. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  19,  1885. — 4  L.  D.,  158; 
12  C.  L.  O.,  183  ;  see  No.  638. 


491. 

HOMESTEAD-ABANDONMENT. 

BURKHOLDER   V,   SKAGEN. 

It  is  not  a  sufficient  excuse  for  abandonment 
that  it  was  brought  about  through  the  erroneous 
advice  of  neighbors,  and  rights  so  lost  cannot 
be  recovered  by  a  return  to  the  land. 

Acting  Secretary  MuldroM^  to  Commissioner 
Sparks,  October  2,  1885.— 4  L.  D.,  166;  12 
C.  L.  O.,  217. 


492. 

HOMESTEAD  ENTRY-ACT  OF  JDNE  16,  1880. 

ELIJAH   WELSH   ET  AL. 

Under  the  second  section  of  said  act  only 
such  lands  may  be  purchased  ai  were  prop- 
erly subject  to  homestead  entry. 


I 
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The  acceptance  of  patent  for  a  less  quantity 
than  entered  is  in  effect  an  abandonment  of 
the  land  eliminated  from  the  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  5,  1885. — 4  L.  D.,  171 ;  12 
C.  L.  O.,  205. 


493. 

HOMESTEAD-SECOND  ENTRY. 

LEWIS  M.  HUNTLEY. 

A  second  entry  will  not  be  allowed,  al- 
though the  first  was  relinquished  on  the  erro- 
neous information  of  the  local  ofBcers  that 
by  such  act  he  would  not  exhaust  his  rights 
under  the  homestead  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  10,  1885. — 4  L.  D.,  188;  12 
C.  L.  O.,  203. 


494. 

HOMESTEAD  ENTRY -COMMUTATION. 

GREENWOOD  7/.  PETERS. 

The  right  of  commutation  depends  upon  a 
prior  compliance  wiih  the  homestead  law.  Ii 
the  cash  entry  fail  the  homestead  entry  falls 
therewith. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  14, 1885. — 4  L.  D.,  237;  12  C.  L. 
O.,  265. 


Secretary  Lamar  to  Commissioner  Sparks, 
November  19,  1885. — ^4  L.  D.,  249. 


495. 


RAILROAD  GRANT-HOMESTEAD  ENTRY 

HASTINGS  AND  DAKOTA  RY.  CO.  V.  WHITNALL. 

Although  under  a  decision  that  became  final 
the  claim  of  the  entryman  was  rejected  and 
the  land  awarded  to  the  railroad  company,  it 
now  appearing  that  the  company  has  no  valid 
claim  to  the  land,  thus  leaving  the  question  be- 
tween the  Government  and  the  entryman,  he 
is  allowed  to  make  a  new  entry  for  the  land. 


496. 

FINAL  PROOF-SATISPACTORY   EYIDENCE. 

FRED.  KING. 

The  district  officers  should  thoroughly  scru- 
tinize and  test  the  accuracy  and  reliability  of 
all  proofs  presented  for  their  action.  For- 
mal answers  to  questions  contained  in  the 
printed  forms  should  not  be  held  satisfactory 
without  cross-examination. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  20,  1885. — 4  L.  D.,  253;  13  C.  L. 
O.,  14. 


497. 

HOMESTEAD  ENTRY-CONTEST. 

WINANS  V.  MILLS  ET  AL. 

An  affidavit  of  contest  setting  forth  a  statu- 
tory ground  for  cancellation  having  been  filed 
and  notice  i-ssued  thereon,  the  contest  is  regu- 
larly initiated  so  far  as  any  stranger  to  the 
record  is  concerned,  and  may  not  be  dismissed 
prior  to  the  day  fixed  for  hearing  ard  without 
notice  to  the  contestant. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  20,  1885. — 4  L.  D.,  254;  12  C.  L. 
O.,  271. 


498. 


HOMESTEAD  ENTRY-SETTLEMENT  RIGHTS. 

CONK  V.   RECHENBACH. 

One  holding  as  tenant  of  another  acquires 
no  settlement  rights  under  the  homestead  law. 

The  ownership  of  the  improvements  being 
in  the  pre- emptor  at  the  date  of  his  settlement, 
such  improvements  inure  to  his  benefit  as  fully 
as  though  made  in  person  by  him. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  23,  1885.— 4  L.  D..  257 ; 
12  C.  L.  O.,  190,271. 
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499. 
PINAL  PROOP-CR0S8-EXAMINATI0N. 

HALVOR   HANSEN. 

If  the  local  officers  are  in  possession  of  in- 
formation, tending  to  impeach  the  good  faith 
of  the  claimant,  such  information  should  be 
made  the  basis  for  due  cross-examination  upon 
the  offer  of  final  proof. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  25,  1885. — 4  L.  D.,  260. 


500. 

HEARING  ON  SPECIAL  AGENTS'   REPORT. 

JAMES  COPELAND. 

When  a  hearing  is  ordered  on  the  report  of 
a  special  agent,  the  local  office  should  not  con- 
sider the  ex  parte  testimony  submitted  by  the 
claimant  in  making  his  final  proof. 

A  motion  by  the  entryman  to  dismiss  the 
prosecution,  on  the  ground  of  the  insufficiency 
of  the  evidence,  having  been  substained,  ob- 
viated the  submission  of  testimony  on  his 
part,  and  it  was  error  to  thereafter  cancel  his 
entry  without  allowing  him  opportunity  to  re- 
but the  proof  offered  against  him. 

Acting  Secretay  Muldrow  to  Commissioner 
Sparks,  December  5,  1885. — 4  L.  D.,  275; 
12  C.  L.  O.,  250 ;  see  Nos.  506,  515. 


501. 


COJfMUTATION  OF  HOMESTEAD  ENTRY. 

JOSEPH   HOSKYN. 

The  rule  requiring  evidence  of  six  months 
residence,  prior  to  the  allowance  of  commu- 
tation, is  founded  upon  the  regulations  under 
the  pre-emption  law,  and  is  followed  to  se- 
cure an  assurance  of  good  faith  on  the  part  of 
the  entryman. 

Good  faith  being  manifest  from  improve- 
ments and  cultivation,  a  successful  contestant, 
who  had  made  entry  and  shown  six  months' 
residence,  was  allowed  to  commute,  though 
said  period  of  residence  began  over  a  month 
prior  to  the  cancellation  of  the  contested  entry. 


Secretary  Lamar  to  Commissioner  Sparks* 
December  19, 1885. — 4  L.  D.,  287  ;  12  C.  L. 
O.,  266;  see  Nos.  229,  518,  598,  556. 


502. 


HOMESTEAD-RESIDENCE. 

ELLIOTT  V.   LEE. 

To  constitute  residence  there  must  be  in  - 
habitancy,  either  actual  or  constructive ;  and 
such  inhabitancy  must  exist  in  good  faith  and 
be  excercised  to  the  exclusion  of  a  home  else- 
where. 

Residence  is  not  established  or  maintained 
by  occasional  visits  to  the  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  5,  1886. — 4  L.  D.,  301;  12 
C.  L.  p.,  276. 


503. 

SOLDIERS'  ADDITIONAL  HOMESTEAD. 

LARS   WINQVIST. 

The  right  to  make  an  additional  entry  is 
personal  and  non -assignable. 

A  certificate  showing  the  right  to  make  such 
entry  may  properly  contain  the  expressed  con- 
dition, "  if  shown  to  be  still  living  at  date  of 
application  to  enter  in  his  name." 

This  rule  however  does  not  apply  to  cases 
where  the  additional  right  had  been  certified 
prior  to  February  13,  1883,  or  to  cases  pend- 
ing March  16,  1883. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  16,  1886. — ^4  L.  D.,  323. 


504. 


RE8IDENCE-WHEN  ESTABLISHED. 

GRIMSHAW  V.   TAYLOR. 

Residence  is  established  from  the  time  the 
settler  goes  upon  the  land  with  the  bona  fide 
intention  of  making  his  home  there,  to  the  ex- 
clusion of  one  elsewhere. 


78 


DIQKST   OF   LAND   DBCI8I01I8. 


Secretary  Lamar  to  Commissioner  Sparks,  I      Secretary  Lamar  to  Commissioner  Sparks, 


January  20,  i886. — 4  L.  D.,  330;   12 C.  L. O., 
29S  ;  see  No.  631. 


505. 

PINAL  PROOF-GUARDIAN-MINOR. 

DAVID  THOMAS,  GUARDIAN. 

If  the  minor  becomes  of  age  prior  to  the 
time  of  making  final  proof,  the  final  affidavit 
must  be  made  by  him. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  20,  1886. — 4  L.  D.,  331  ;  12  C.  L. 
O.,  299. 


506. 

PRACTICE-APPEAL. 

FULTZ   V.    ELDER.  • 

The  case  being  dismissed  by  the  local  office, 
on  the  motion  of  the  contestee,  and  no  appeal 
taken  therefrom,  it  was  error  to  thereafter 
hold  the  entry  for  cancellation,  and  a  further 
hearing  is  accordingly  ordered. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  25, 1886. — ^4  L.  D.,  354 ;  12  C.  L.  O., 
287  ;  see  No.  500. 


507. 


COMMUTATION  KXTRY-RESIDENCE-INNO- 
CENT  PURCHASER. 

R.  M.  CHRISINGBR. 

The  proffer  of  commutation  proof  within 
the  shortest  possible  period  after  entry,  invites 
special  scrutiny  into  the  qualifications  of  the 
settler  and  his  compliance  with  the  law. 

Residence  must  be  shown  as  an  essential 
prerequisite  to  the  right  of  commutation. 

The  purchaser  after  commutation  entry,  and 
prior  to  patent,  takes  no  better  title  than  the 
entryman  has  to  confer,  and  whatever  right 
is  thus  acquired  is  subject  to  the  subsequent 
action  of  the  I^nd  Department. 

An  entry  will  not  be  sent  to  the*Board  of 
Equitable  Adjudication  where  there  is  inex- 
cusable failure  to  comply  with  the  law. 


January  25,  1886.- 
O.,  289. 


-4  L.  D.,  347  ;   12   C.   L. 


508. 

EVIDENCE-DEPOSITION. 

JACKSON   V.   FARRALL. 

Though  an  affidavit  for  continuance  may 
not  be  strictly  in  accordance  with  rule  20  of 
practice,  yet  if  held  sufficient  by  the  local 
office,  it  is  not  error  to  consider  said  affidavit  as 
evidence  on  the  admission  that  the  witnesses  if 
present  would  testify  as  alleged. 

The  right  of  cross-examination,  in  taking 
evidence  by  deposition,  is  exercised  by  filing 
cross -interrogatories  as  provided  in  rule  25  of 
practice. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  10,  1886. — ^4  L.  D.,  377 ;  13  C.  L. 
0.,3. 


509. 

COxVTEST-NOTICB-JURJSDICTION. 

MILNE  V.    DOWLING. 

Actual  notice  or  knowledge  of  a  pending 
contest  does  not  render  it  incumbent  upon  the 
defendant  to  appear  and  defend,  in  the  absence 
of  due  legal  service  of  notice. 

Objection  to  jurisdiction  is  not  waived  by 
proceeding  to  trial  after  motion  to  set  aside 
the  service  of  notice  is  overruled,  and  excep- 
tion duly  taken  thereto. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  10,  1886. — 4  L.  D.,  378;  13  C.  L. 
O.,  I ;  see  No.  523. 


510. 


COMMUTATION-PROOF-RESIDKNCE. 

REUBIE   A.    DUNCAN. 

The  condition  coupled  with  the  right  to  com- 
mute a  homestead  entry,  **  at  any  time  before 
the  expiration  of  the  five  years,"  renders  resi- 
dence a  pro{)er  element  of  commutation  proof. 
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Secretary  Lamar  to  Commissiuner  Spaiks, 

February  n,  1886. — 4  L.  D.,  384;  12  C.  L. 
0.,3I2. 


511. 

HOMBSTBAD     SETTLEMENT-PREFERENCE 
RIGHT  OF  ENTRY. 

MOORE  V.    LYON. 

The  additional  time  given  to  make  settle- 
ment by  the  act  of  March  3,  1881,  will  not  be 
allowed,  where  it  is  evident  that  the  failure  to 
settle,  prior  to  contest,  cannot  be  properly 
attributed  to  climatic  reasons. 

The  preferred  right  of  a  contestant  will  not  be 
considered  by  the  Land  Department  until  it  is 
aserted  by  an  application  for  the  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  18,  1886.— 4  L.  D.,  393 ; 
13  C.  L.  O.,  5. 


514. 

HOMESTEAD  ENTRY  BY  SOLDIER-CUMMI- 

TATION. 

I  SHANNON    V.    HOFFMAN. 

I  That  the  entryman  was  in  the  military  ser- 
!  vice,  as  an  officer  in  the  regular  army,  when 
he  filed  his  declaratory  statement,  made  his 
entry  and  proof,  cannot  affect  his  right  under  the 
homestead  law,  he  having  shown  full  com- 
pliance therewith  in  the  matter  of  settlement, 
residence  and  improvement. 

The  right  to  file  a  soldier's  homestead  de- 
claratory and  make  entry  thereunder,  if  exer- 
cised, does  not  prevent  the  commutation  of 
the  entry  so  made. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  26,  1886. — 4  L.  D.,  399;  13  C.  L., 
O.,  4. 


512. 


AFFIDAVIT  FOR  CONTINUANCE-RESI- 
DENCE. 

STROUD  V,  DEWOLF. 

A  defect  in  an  affidavit  for  continuance  will 
not  be  considered  where  it  was  admitted,  that 
if  present,  the  witnesses  would  testify  as  al- 
leged. 

In  the  absence  of  proof  to  the  contrary,  the 
place  where  a  married  man's  family  resides  is 
held  to  be  his  residence. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  25,  1 886. — 4  L.  D.,  394;  13  C.  L. 
O.,  15. 


513. 


FINAL  PROOF-PUBLICATION  OF  NOTICE. 

FOREST   M.  CROSTHWAITK. 

Error  appearing  in  the  published  description 
of  the  land,  the  final  proof  is  suspended,  for 
further  publication  of  notice. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  25,  1886.— 4  L.  D.,  406;  13  C.  L. 
0,25. 


515. 


HOMESTEAD-RESIDENCE;  PRACTICE. 

WEST   V.   OWEN. 

Residence  is  not  maintained  through  occu- 
pation  by  a  tenant. 

To  establish  residence  there  must  be  a  com- 
bination of  act  and  intent ;  the  act  of  occupy- 
ing and  living  upon  the  land,  and  the  intention 
of  making  the  same  a  permanent  home. 

The  case  of  James  Copeland  (4  L.  D.,  276) 
cited  and  followed. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  3, 1886. — ^4  L.  D.,412;  see  No.  500. 


516. 


ENTRY  OF  RECORD-SETTLEMENT  RIGHTS. 

GEER   V.    FARRINGTON. 

Conceding  that  while  an  entry  stands  un- 
canceled upon  the  record  settlers  upon  the 
land,  covered  thereby,  acquire  no  rights  as 
against  the  record  entryman  or  the  United 
States,  yet  as  between  such  settlers,  priorty  of 
settlement  may  be  properly  considered. 

There  is  no  authority  under  the  law  for  the 
allowance  of  a  joint  entry  for  lands  settled  up- 
on after  survey. 
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Secretaxy  Lamar  to  Commissioner  Sparks, 
March  3,  1886. — 4  L.  D.,  410;  13  C.  L.  O., 
33;  see  No.  563.  Application  for  rehearing 
denied  by  Acting  Secretary  Hawkins,  Novem- 
ber 27,  1886. 


517. 


VARIANCE   BETWEEN   APPLICATION    AND 
CERTinCATE. 

HICKSON'S   HEIRS   V.   WITT. 

The  certificate  of  a  warrant  location  covered 
land  in  range  twenty-one,  though  the  applica- 
tion was  for  land  in  twenty -four.  Patent  issued 
in  accordance  with  the  application,  but  was  not 
delivered.  Subsequently  a  homestead  entry 
was  allowed  for  the  land  in  twenty -one,  and  a 
claim  thereto  being  set  up  under  the  warrant 
purchase,  a  hearing  is  ordered. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  5,  1886. — ^4  L.  D.,  422  ;  13  C. 
L.  O.,  23. 


518. 


COMMUTED  HOMESTEAD   ENTRY-ftESI- 

DENCE. 

JAMBS   W.  CONELLA. 

In  making  commutation  proof  it  is  not  ab- 
solutely essential  that  the  residence  shown 
should  cover  a  period  of  six  months  after  entry. 

» 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  5, 1886.— 4  L.  D.,  418;  13  C. 
L.  O.,  18;  see  Nos.  229,  501,  556. 


519. 


PHACTICE-VARIANCE    BETWEEN    NOTICE 
AND  INFORMATION. 

SHINNES  V.   BATES. 

The  right  to  contest  a  homestead  entry  is 
limited  not*to  an  applicant  for  the  land. 

In  case  of  variance  between  the  information 
and  the  notice,  and  failure  to  amend,  on  ob-  j 
jection  raised  thereto,  the  evidence  must  be 
confined  to  the  charge  as  laid  in  the  notice.      | 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  6, 1886. — 4  L.  D.,  424  ; .  13  C. 
C.  L.  O.,  26. 


520. 

HOMESTEAD-STATUS  OF  HEIRS. 

TAUER  V.  THE  HEIRS  OF  WALTER  A.  MANN. 

The  widow  of  a  deceased  homestead  entry- 
man  who  had  complied  with  the  law  up  to 
the  date  of  his  death,  is  not  required  ro  reside 
on  the  land,  but  may,  by  continued  cultivation 
thereof, for  the  remainder  of  the  period,  com- 
plete the  claim  and  receive  patent  therefor. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  13, 1886. — 4  L.  D.,  433 ;  13  C. 
L.  O.,  16. 


521. 


ENTRY  IN  EXCESS  OF  QVARTER 
SECTION. 

LEGAN   V.  THOMAS   ET  AL. 

An  entry  covering  more  than  one  hundred 
and  sixty  acres  will  be  canceled  to  the  extent 
of  the  illegal  excess,  but  prior  to  such  cancella- 
tion the  entire  tract  is  reserved  from  all  other 
appropriation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  16, 1886. — 4  L.  D.,441 ;  13  C. 
L.  O.,  27;  see  Nos.  322,  380,  483,  1205. 


522. 

PRE-EMPTION    AND   HOMESTEAD  RIGHTS. 

JAMES   BRITTIN. 

One  who  has  had  the  benefit  of  the  pre-emp- 
tion law,  and  secured  the  full  amount  of  land 
allowed  thereunder,  may  also  enter  one  hun- 
dred and  sixty  acres  as  a  homestead. 

The  commutation  of  a  homestead  entry  un- 
der section  2301,  Revised  Statutes,  is  not  an 
exercise  of  the  pre-emptive  right. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  16,  1886. — 4  L.  D.,  441 ;  12  CL.  O., 
312. 


623. 

CONTEST-NOTICE-JURISDICTION. 

THE   UNITED   STATES   V.  RAYMOND. 

In  the  absence  of  proper  service  of  notice, 
objection  to  the  jurisdiction  is  not  waived  by 
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proceeding  to  trial  after  a  motion  to  dismiss  is 
overruled. 

Milne  v.  Dowling  cited  and  followed. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  i8,  1886.— 4  L.  D.,  439 ;  13  C.  L.  O., 
98 ;  see  No.  509. 


524. 


mination  thereof,  although  the  facts  alleged  as 
the  basis  of  such  contest  were  of  record  prior 
thereto. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  27,  1886.— 4  L.  D.,  461 ;  13  C.  L.  O., 
32 ;  see  No.  533. 


527 


APPLICATION  FOR  BB-IN8TATEMENT. 

MILLIS   V.  BURG£. 

An  application  for  the  re-instatement  of  a 
canceled  entry  constitutes  an  appropriation  of 
the  land  involved,  subject  however  to  inter- 
vening adverse  rights. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  20, 1886.— 4  L.  D.,  446 ;  13  C.  L.  O., 
27 


525. 

VOID  BNTRY-HOW   ATTACKED. 

SHURTLEFF  V.  KELLY   ET   AL. 

An  application  to  enter  land  covered  by  a 
prima  facie  void  entry,  accompanied  with  in- 
formation charging  the  invalidity  of  said 
entry,  is  held  only  for  the  ascertainment  of 
the  status  of  the  entry  thus  attacked.  If 
said  entry  is  adjudged  void  from  inception, 
the  pending  application  should  be  received  as 
of  the  date  made. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  20, 1886.— 4  L.  D.,  448;  13  C.  L.  O., 
26. 


HOMESTEAD  ENTRY-ACT  OF  JUNE  16,  1880. 

GILBERT  V.  SPEARING. 

The  right  of  entry  is  complete,  and  in  con- 
templation of  law  the  land  is  entered,  from 
the  moment  when  the  application,  affidavit, 
and  legal  fees  are  placed  in  the  hands  of  the 
local  officers,  if  the  land  is  properly  subject  to 
such  appropriation. 

A  purchase  under  this  act  cannot  be  al- 
lowed during  the  pendency  of  a  contest  in- 
volving the  right  to  make  the  entry  in  ques- 
tion. 

No  action  should  be  taken  under  a  contest 
relating  to  land  already  involved  in  a  suit, 
pending  on  appeal,  until  the  final  disposition 
of  the  first  case. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  27,  1886.— 4  L.  D.,463  ;  13  C.  L.  O., 

30;    see  Nos.  231,  336,430,  445*462,473. 
484,  534,  541,  1910,  1930. 


526. 

CONTEST-PREFERRED  RIGHT  OF  CONTEST- 
ANT. 

AUSTIN  V.   NORIN. 

The  local  office  may  properly  entertain  a 
contest  wherein  the  legality  of  a  homestead 
entry  is  called  in  question. 

The  contestant  in  such  a  case  is  entitled  to 
all  the  benefits  incident  to  the  successfu'  ter- 

11 


528. 

COMMUTATION  FINAL  PROOF. 

L.   AND  B.    KNIPPENBERG. 

•  The  proof  submitted,  not  showing  conclu- 
sively good  faith  in  the  matter  of  residence,  is 
rejected,  and  additional  evidence  required. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  3,  1886.— 4  L.  D.,  477 ;  13  C.  L.  O., 
32. 


529. 

CONTEST-GOOD  FAITH  OF  PARTIES. 

ABBAS  V.  VON   ZEE   ET  AL. 

As  a. contest  regularly  initiated  should  not 
be  dismissed,  except  after  due  notice  to  the 
parties  of  record,  a  re-hearing  is  ordered  herein. 
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Acting  Secretary  Jenks  to  Commissioner  |     Acting  Secretaiy  Muldrow  to  Commissioner 
Sparks,  April  15,  1886.— 4  L.  D./488;  13  C.    Sparks,  May  6,  1886.— 4  L.  D.,  512;  13  C. 


L.  O.,  37. 


530. 


HOMESTEAD-ACT  OF  JUNE  15,  1880. 

PATRICK  RODERICK. 

A  pre-emption  filing  constitutes  an  adverse 
claim,  within  the  meaning  of  the  proviso  to 
the  second  section  of  said  act,  and  bars  the 
right  of  purchase  thereunder. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  16,  1886. — 4  L.  D.,  493;  13  C. 
L.  O.,  40. 


531. 


FRAUDULENT  CONTEST-RELINQUISH - 

MENT. 

MELCHER  V.  CLARK. 

Where  a  pending  contest  is  attacked,  on  the 
ground  of  fraud,  by  one  who  also  makes  due 
application  to  contest  the  entry  in  question, 
notice  will  not  issue  on  such  application,  but 
the  case  will  be  held  for  the  final  disposition 
of  the  prior  contest. 

It  is  however  held  that  a  relinquishment, 
executed  before  the  first  contest,  but  filed  after 
said  application,  may  inure  to  the  benefit  of 
the  second  contestant  in  the  event  that  the 
allegation  of  fraud  is  established. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  30,  1886.— 4  L.  D.,  504;  13  C.  L.  O., 
52. 


532. 

HOMESTEAD  CONTEST-PRACTICE. 

LITTEN   V.  ALTIMUS. 

Though  the  informant  may  err  in  the  method 
of  his  attack,  the  Government  will  not  be  pre- 
cluded thereby  from  taking  advantage  of  in- 
formation brought  out  in  the  progress  of  the 
trial. 


L.  O.,  65. 


533. 

CONTESTANT-ACT  OF  MAT  14,  1880. 

KRICHBAUM  V,  PERRY. 

The  preference  right  of  entry,  accorded  un- 
der the  second  section  of  this  act,  is  not  de- 
feated because  the  facts,  showing  the  ille- 
gality of  the  contested  entry,  were  of  record 
in  the  General  Land  Office. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  12,  1886.— 4  L.  D.,  517;  13  C.  L.  O., 
61  *,  see  Nos.  526,  592. 


534. 

PRACTICE-SECOND  CONTEST. 

BROWN   V.   ZEAKE. 

An  affidavit  of  contest  may  be  received,  but 
no  action  should  be  taken  thereon,  pending 
final  disposition  of  a  prior  suit  involving  the 
same  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  19,  1886. — 4  L.  D.,  529;  13  C. 
L.  O.,  63 ;  see  Nos.  225,  231,  336,  445,  462, 
484,  541,  i9io»  1930- 


535. 


HOMESTEAD-SETTLEMENT- ENTRY. 

PELERIN   V.   CUTGERS. 

Two  settlers  having  gone  upon  a  quarter  sec- 
tion in  pursuance  of  a  contract  that  one  should 
make  entry  for  the  whole  tract  and  convey  one- 
half  thereof  to  the  other  upon  securing  patent, 
the  entry  thus  made  is  canceled,  and  each  al- 
lowed to  enter  the  land  embraced  within  his 
settlement. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  20,  1886. — ^4  L.  D.,  529;  13  C. 
L.  O.,  65. 
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536. 

MINERAL  APPLICATIONS  POil  SCHOOL 

LANDS. 

H.   S.   BACK. 

Order  of  March  24, 1885,  suspending  action 
on  mineral  applications  for  school  lands  in  the 
Territories,  vacated. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  20,  1886.— 4  L.  D.,  531 ;  13  C.  L.  O., 
64  ;  see  No.  765. 


537. 


C0NTE8T-&BLINQUISHMENT-APPEAL. 

BINEGAR  V.  BARNSBACK. 

Rights  lost  through  the  refusal  of  the  local 
office  to  act  upon  a  relinquishment  and  failure 
to  appeal  therefrom,  may  not  be  set  up  to  de- 
feat an  intervening  adverse  claim. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  20,  1886.-4  L-  D-.  532;  13  C. 
L.  O.,  62. 


538. 

CONTESTANT-RIGHT  OF  ENTRY. 

CLEVELAND  V.  BANES. 

On  the  cancellation  of  an  entry  after  con- 
test the  land  is  open  to  settlement  or  entry, 
subject  only  to  the  preference  right  of  the 
successful  contestant. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  21, 1886.— 4  L.  D.,  534;  13  C.  L.  O.,  62. 


539. 

PRACTICE-SERVICE  OP  NOTICE. 

MILLER  V.  KNUTSEN. 

Service  of  notice  by  publication  set  aside 
where  by  ordinary  diligence  personal  service 
could  have  been  obtained. 

Acting  Secretary  Muldrow  to  Commissioner 
SpaHis,  May  24,  1886.— 4  L.  D.,  536;  13  C. 
L.  O.,  76. 


540. 

PRACTICE-SUPPICIENCY  OF  NOTICE. 

MCTIGHE  V.  BLANCHARD. 

\ 

Under  Rule  35  of  Practice  thirty  days  notice 
of  the  hearing  before  the  local  office  is  suffi- 
cient, though  an  earlier  date  may  be  named 
in  said  notice  for  taking  testimony  elsewhere. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  25, 1886.— 4  L.  D.,  540 ;  13  C.  L.  O.,  76. 


541. 


HOMESTEAD  CONTEST-CHANGE  OF  RESI- 
DENCE. 

JAMES  V.  HALL  ET  EL. 

On  the  last  day  of  the  six  months  following 
entry,  affidavit  of  contest  was  filed,  and  the 
hearing  set  for  a  day  two  months  later.  No 
objection  thereto  being  made,  or  appeal  taken, 
the  entry  is  canceled,  the  evidence  showing  a 
change  of  residence  for  more  than  six  months. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  3,  1886. — ^4  L.  D.,  552 ;  13  C. 
L.  O.,  87  ;  see  Nos.  225,  231,  445,  462,  484, 
534,  1910, 1930.  Motion  for  review  overruled 
by  Acting  Secretary  Hawkins,  November  27, 
1886.— 5  L.  D.,  256. 


542. 

LOCAL  OFFICE-ENTRY  OF  RECORD. 

WITZEL  V.  BRUSH. 

The  local  office  hais  no  authority,  on  the 
motion  of  an  advers/  claimant,  to  expunge 
from  the  record  a  duly  recorded  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  3,  1886. — 4  L.  D.,  554;  13  C. 
L.  O.,  97. 


543. 

COMMUTATION  PROOF-RESIDENCE. 

HENRY  B.  MAY. 

The  proof  submitted  does  not  shew  satis- 
factory compliance  with  the  law  in  the  matter 


84 


DIGEST   OF   LAND   DflCISIONl. 


of  residence,  but  as  bad  faith  does  not  appear, 
further  time  is  accorded,  within  the  lifetime 
of  the  entry,  in  which  to  perfect  residence. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  5,  1886.-4  I-  D.,  557;  13  C. 
L.  O.,  89. 


PRACTICE-RES  JUDICATA. 

HENRY  J.  REDMOND. 

A  ruling  by  the  Commissioner  of  the  Gen- 
eral Land  Office  on  a  question  of  priority  as 
between  two  applicants  is  not  such  n  final  de- 
cision as  to  preclude  his  successor  from  con- 
sidering the  final  proof  subsequently  submitted 
by  the  successful  party  in  the  former  suit. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  8,  1886.— 4  L.  D.,  558;  13  C. 
L.  O.,  85. 


nor  has  it  been  recognized  by  the  regulations 
of  the  Land  Department. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  14,  1886. — 4  L.  D.,  561  ;  13  C. 
L.  O.,  89. 


547. 


545. 


HOMESTEAD  ENTRY-CITIZENSHIP. 

OLE  O.  KROGSTAD. 

An  alien  having  made  homestead  entry  and 
subsequently  filed  his  intention  to  become  a 
citizen,  it  is  held  that  in  the  absence  of  an  ad- 
verse claim,  the  alienage  at  time  of  entry 
will  not  defeat  the  right  of  purchase  nnder  the 
act  of  June  15,  1880. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  14,  1886.-4  L.  D.,  564;  13  C.  L.  O., 
88;  see  McMurdie  v.  C.  P.  R.  R.  Co.,  8  C. 
L.  O.,  36. 


PRE-EMPTION- SOLDIER'S  ADDITIONAL 
HOMESTEAD. 

BROOKS  V.  TOBIEN. 

The  filing,  settlement  and  improvement,  of 
one  who  has  exhausted  his  pre  emptive  right 
form"no  foundation  for  a  lawful  claim,  and 
possession  thereunder  will  not  defeat  the  lo- 
cation of  a  soldier's  additional  homestead  by 
another. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  II,  1886—4  U  D.,  560;  13  C.  L.  O., 
90.  ^ 


548. 


546. 


PRACTICE-DEFECTIVE  APPEAL. 

WILLIAM   CLARK    ET   AL. 

An  appeal  filed  by  an  attorney  who  has  not 
complied  with  the  circular  requirement  of 
July  31,  1885,  should  not  be  dismissed  with- 
out notice  under  Rule  82  of  Practice. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  15,  i886. — 4  L.  D.,569;  13  C. 
L.  O.,  loi. 


549. 


HOMESTEAD-SOLDIER'S  DECLARATORY 
STATEMENT. 

ROBERTS   V.  HOWARD 

The   right   to   file   a  soldier's   declaratory 
statement  and  make  homestead  entry  of  land 


HOMESTEAD-ACT  OP  JUNE  15,  1880. 

SIEVERS   V.  HALIXJWELL. 

A  cash  entry  under  the  second  section  of 
this  act  being  attacked,  on  the  ground  of  fraud 
in  the  original  entry,  a  hearing  is  ordered. 

Acting  Secretary  Muldrow  to  Commissioner 


not  covered  thereby,  within  the  life  of  such    .Sparks,  June  17,  1886. — 4  L.  D.,  578;   13  C. 
filing,  was  not  conferred  by  the  homestead  law,  1  L,  O.,  88. 
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550. 

CONTEST-ACT  OP  JUNE  16,  1880. 

FREISE  V.  HOBSON. 

An  application  to  purchase  under  the  second 
section  of  this  act,  made  after  the  initiation  of 
a  contest  against  the  original  entry,  should  be 
suspended  until  the  Bnal  disposition  of  said 
contest. 

The  case  of  Gohrman  v.  Ford  overruled. 

Assistant  Secretary  Hawkins  to  Commis- 
sioner Sparks,  June  21,  i886. — ^  L.  D.,  580; 
13  C.  L.  O.,  99 ;  sec  Nos.  303,  350,  604. 


551. 


PRACTICE-HEARINGS-BTJRDEN  OF  PROOP. 

JOHN   W.  HOFFMAN. 

The  jurisdiction  of  the  local  office  over  a 
case  is  not  abridged  by  the  fact  that  it  comes 
before  such  office  on  an  order  for  a  hearing 
issued  by  the  Department  or  the  General 
Land  Office. 

In  proceeding  against  an  entry  on  a  special 
agent's  report  the  burden  of  proof  is  upon  the 
Government,  and  such  report  is  not  competent 
evidence  to  be  considered  on  final  judgment. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  6,   1886.— 5  L.  D.,  I ;  13  C.  L.  O.,  146. 


552. 


HOMESTEAD  ENTRY-ABANDONMENT. 

ANDERSON  V,  ANDERSON. 

The  charge  of  abandonment  will  not  lie 
where  it  appears  that  residence  was  established 
and  the  subsequent  absence  was  the  result  of 
judicial  compulsion. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  7,   1886.— 5  L.  D.,  6;  13  C.  L.  O.,  I2I. 


553. 


SOLDIER'S    ADDITIONAL    HOMESTEAD. 

OWEN   MCGRANN. 

Certificate  of  right  to  make  additional  entry 
can  issue  for  only  the  difference  between  the 


original  entry  and  one  hundred  and  sixty 
acres. 

The  original  entry  being  canceled  for  fail- 
ure to  make  final  proof,  residence  and  cultiva- 
tion will  be  required  in  case  of  entry  under 
additional  certificate. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  10, 1886.— 5  L.  D.,  10;  13  C.  L.  O.,  122. 


554. 

HOMESTEAD-ACT  OF  JUNE  15,  1880. 

STARBUCK  V.  KISTLER. 

The  second  section  of  this  act  secures  the 
right  of  purchase  only  to  transferees  who  be- 
came such  prior  to  the  passage  of  said  act. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  13,  1886.-^-5  L.  D.,  ii ;  13  C.  L. 
O.,  122. 


555. 

PRE-EMPTION-SECOND  FILING. 

BYWATER  V.  HILL   ET  AL. 

A  pre-emption  claim  based  on  the  settle- 
ment and  filing  of  one  who  had  previously 
exhausted  his  pre-emptive  right  is  illegal,  and 
the  transmutation  thereof  to  a  homestead  en- 
try  will  not  exclude  an  intervening  adverse 
claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  22, 1886.— 5  L.  D.,  15  ;  13  C.  L.  O.,  122. 


556. 

COMMUTATION-ACT  OF  MAT  14,  1880. 

CLARK   S.  KATHAN. 

By  the  third  section  of  this  act  the  right  of 
the  homesteader  to  initiate  a  claim  by  settle- 
ment is  recognized,  hence  in  case  of  commu- 
tation of  entry,  made  under  said  act,  the  period 
of  residence  may  be  computed  from  settle- 
ment. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  20,  1886. — 5  L.  D.,94;  13  C. 
L.  O.,  134;  see  Nos.  229,  501,  518. 
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557. 

HOMESTEAD  CONTEST-SETTLEMENT-OC- 
CUPANCY. 

LEON  V,  GRIJALVA. 

The  decision  of  the  General  L4ind  Office, 
rendered  herein  December  5,  1884,  (3  L.  D., 
362)  was  affirmed  by  Secretary  Lamar,  August 
21,  1886. — 5  L.  D.,  96;  see  No.  439. 


558. 


HOMESTEAD-ACT  OF  JUNE  16.  1880. 

LEITNER  V,  HODGB. 

Through  mistake  in  description  the  land 
entered  and  patented  was  not  that  upon  which 
the  entryman  settled  and  resided.  Held,  that 
the  act-  of  June  15,  1880,  does  not  authorize 
the  purchase  of  the  tract  thus  ontered,  on  the 
surrender  of  the  patent,  but  that  patent  should 
issue  for  the  homestead  claim  as  defined  by 
settlement  and  residence. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  28,  1886. — 5  L.  D.,  105;  13 
C.  L.  O.,  135- 


559. 


CONTESTANT'S    PREFERENCE  RIGHT-ACT 
OF  JUNE  15,  1880. 

HOLLANTS  V,  SULLIVAN. 

Failure  to  assert  the  preference  right  of  en- 
try within  the  statutory  period  after  cancella* 
tion  deprives  the  successful  contestant  of  all 
rights  gained  by  the  contest,  and  he  cannot 
thereafter  be  heard  as  a  party  in  interest  to 
object  to  the  subsequent  purchase  of  the  land 
under  the  act  of  June  15",  1880. 

The  right  of  purchase  under  said  act  is  not 
affected  by  reason  of  the  original  homestead 
affidavit  having  been  illegally  made  before  a 
clerk  of  court. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  31,  1886. — 5  L.  D.,  115;  13 
C.  L.  O.,  160;  see  Nos.  303,  350,  478,  550. 


560. 

SETTLEMENT  RIGHTS-ACT  OF  MAT  14. 

1880. 

DANIELL  V,  DANFORTH. 

A  pre-emptor  and  homesteader  with  con- 
flicting claims  having  agreed  to  certain  mutual 
concessions  for  the  purpose  of  terminating  the 
controversy,  it  was  competent  for  the  pre- 
emptor  to  abandon  his  claim  as  such  and  take 
the  land  as  a  homestead,  and  he  would  in  such 
case  be  entitled  to  the  benefit  of  his  settlement 
as  provided  in  the  act  of  May  14, 1880,  to  the 
exclusion  of  intervening  claims. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  31,  1886.— 5  L.  D.,  118;  13 
C.  L.  O.,  160. 


561. 


HOMESTEAD-ADJOINING  FARM  ENTRY. 

THOMAS  B.  HARTZELL. 

The  right  to  make  an  adjoining  farm  entry 
cannot  be  invoked  for  the  purpose  of  securing 
one  hundred  and  sixty  acres  to  one  who  "owns" 
a  less  amount  which  was  entered  under  the 
general  homestead  law. 

Contemporaneous  and  uniform  executive 
construction  should  be  regarded  as  conclusive 
where  there  is  doubt  as  to  the  exact  intend- 
ment of  a  statute. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  3,  1886. — 5  L.  D.,  124. 


562. 


HOMESTEAD  RIGHT-SOLDIER'S  DECLARA- 
TORY STATEMENT. 

STEPHENS  V,  RAY. 

By  the  filing  and  abandonment  of  a  soldier's 
homestead  declaratory  statement  the  right  to 
make  homestead  entry  is  exhausted. 

The  circular  of  December  15,  1882,  so  pro- 
vided, and  should  govern  cases  arising  there- 
after. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  8,  1886.— 5  L.  D.,  133; 
13  C.  L.  O.,  161. 


563. 


HOMESTEAD  C0NTS8T-8ETTLEHSNT 
BIGHTS. 

GUDMUNDSON  V.  MORGAN. 

As  between  two  settlers  on  land  covered  by 
the  entry  of  another,  priority  of  right  is  held 
to  be  with  the  one  who  first  settled  and  filed 
application  for  the  land  together  with  the  re- 
linquishment of  the  former  entryman. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  11,  1886. — 5  L.  D.,  147  ; 
13  C.  L.  O.,  182 ;    see  No.  516. 


564. 

HOMESTEAD-KESIDSNCE. 

HENRY  C.   HANSBROUGH. 

One  holding  the  position  of  postmaster  cannot 
be  heard  to  say  that  his  residence  is  beyond 
the  delivery  of  his  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  14,  1886. — 5  L.  D.,  155; 
13  C.  L.  O.,  172. 


569. 


ADJOINING  PAEM  ENTRY-ACT  OF  MAY  14, 

1880. 

HALL  V.  DEARTH. 

The  right  to  make  an  adjoining  farm  entry 
is  not  enlarged  or  modified  by  section  3,  of  the 
act  of  May  14,  1880. 

The  general  requirements  of  the  homestead 
law  as  to  residence  are  not  waived  by  the  pro- 
visions of  said  section,  though  credit  is  given 
therein  for  residence  prior  to  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  27,  1886.— 5  L.  D.,  162 ;  13  C.  L. 
O.,  172. 


566. 

CONTESTANT-PREFERENCE  RIGHT  OF 

ENTRY. 

WALKER   V.  MACK. 

The  thirty  days  accorded  to  the  successful 
contestant  within  which  to  make  entry  begins 
to  run  from  the  receipt  of  notice  of  cancel- 
lation. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  28,  1886.--5  L.  D.,  183;  13  C.  L. 
O.,  181.  \ 


567. 


COMMUTED  HOMESTEAD  ENTRY-RESI- 
DENCE. 

WILLIAM  M.   PENROSE. 

To  acquire  residence  under  the  homestead 
law  the  former  residence  must  be  abandon- 
ed,  and  such  change  can  be  affected  only  by 
the  concurrent  act  and  intention  of  the  settler. 

Secretary  Lamar  to  Commissioner  Sparks, 
September,  28, 1886.— 5  L.  D.,  179 ;  13  C.  L. 
O.,  182. 


568. 


HOMESTEAD-TOWNSITE  TSETTLEMENT. 

MATTHIBSSEN  AND  WARD  V.  WILLIAMS. 
(ON   REVIEW.) 

An  informal  townsite  settlement  prior  to 
survey,  and  subsequently  abandoned,  does 
not  reserve  the  land  from  homestead  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  28,  1886. — 5  L.  D.,  180;  seeNos. 
414,  618. 


569. 


HOMESTEAD  ENTRY-WIDOWS  RIGHT. 

DILLIVAN  V,  SNYDER. 

A  widow  may  make  in  her  own  right  a 
homestead  entry,  though  at  such  time  holding 
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land  covered  by  the  homestead  entry  of  her 
deceased  husband  upon  which  final  proof  has 
not  been  made. 

Secretary  Lamar  to  Commissioner  Sparks. 
September  30, 1886. — 5  L.  D.,  1S4;  13  C.  L. 
O.,  182. 


570. 

SOLDIERS'  ADDITIONAL  HOMESTEAD. 

MARY  C.  STEPHENSON. 

The  certificate  of  right  to  make  additional 
entry^  issued  to  the  widow  of  a  deceased  sol- 
dier may  properly  contain  a  clause  requiring 
her  to  show,  at  the  time  of  applying  to  make 
entry,  that  she  has  not  remarried. 

Commissioner  Sparks  to  Mr.  A.  A.  Hosmer, 
Washington, D.  C,  October  19, 1885.  Affirmed 
by  Secretary  Lamar  December  3,  1886. — 5  L. 
D.,  264;  13  C.  L.  O.,  244. 


571. 

HOMESTEAD  ENTRY-SINGLE  WOMAN. 

MA.RIA   GOOD. 

The  right  acquired  by  the  original  home* 
stead  entry  of  a  single  woman  is  not  affected 
by  her  marriage  prior  to  final  proof. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  22, 1886. — 5  L.  D.,  196;  13  C.  L.O., 
170. 


572. 


HOMESTEAD  ENTRY-COMMUTATION  PROOF. 

EVAN   L.  MORGAN. 

Commutation  proof  approved  for  patent 
where  the  entryman  died  after  the  submission 
of  final  proof,  which  if  not  altogether  satisfac- 
tory with  respect  to  residence  failed  to  show 
any  want  of  good  faith. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  30,  1886. — 5  L.  D.,  215;  13  C.  L. 
O.,  199. 


573. 

HOMESTEAD  ENTRY-ACT  OP  JUNE  8,  1872. 

ELISHA   B.   GATES. 

• 

Under  section  2305,  of  the  Revised  Statutes 
the  time  allowed  for  military  service  is  de- 
ducted from  the  five  years  residence  required 
before  final  proof,  but  the  quality  of  residence 
and  cultivation  provided  for  in  said  section  is 
the  same  as  under  the  general  homestead  law. 

As  in  every  case  the  entryman  must  show 
good  faith,  it  is  not  of  itself  a  suspicious  cir- 
cumstance that  he  offers  final  proof  at  the  ear- 
liest period  permissible  under  the  law. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  30, 1886.— 5  L.  D.,  207 ;  13  C.  L.  O., 
208. 


574. 


HOMESTEAD  CONTEST-QUALIFICATION  OF 
CONTESTANT. 

LERNE  V.   MARTIN. 

An  alien  may  contest  a  homestead  entry 
and  secure  a  preferred  right  of  entry  thereby, 
if,  after  the  resulting  cancellation,  he  is  quali- 
fied to  enter. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  2,  1886. — 5  L.  D.,  259;  13  C.  L. 
O.,  199. 


575. 


SOLDIER'S  ADDITIONAL  HOMESTEAD. 

MARY  J.   WOLLEY   ET  AL. 

An  applicant  for  public  land  has  the  right 
at  any  time  to  withdraw  his  pending  appli- 
cation and  thus  abate  his  claim. 

On  such  withdrawal  the  applicant  may  prop- 
erly revoke  a  power  of  attorney  given  for  the 
prosecution  of  his  claim. 

Where  .through  misapprehension  as  to  the 
rights  of  the  minor  heirs  the  original  appli- 
cation for  the  right  of  additional  homestead 
did  not  contain  the  names  of  all  the  minors, 
the  entry  is  allowed  to  stand,  patent  to  issue 
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in  the  name  of  the  minor  orphan  children  of 
the  deceased  soldier. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  9,  1886. — 5  L.  D.,222» 
13  C.  L.  O.,  199. 


576. 


HOMESTEAD  CONTEST-ABANDONMENT. 

HOUK  V.   GILBERT. 

Abandonment  is  not  established  by  evidence 
showing  frequent  and  protracted  absences  fol- 
lowing entry,  where  the  entryman  had,  prior 
to  entry,  resided  upon  and  improved  the  land 
for  a  term  of  six  years  under  contract  with  a 
railroad  company  for  whose  benefit  the  land 
was  then  withdrawn. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  15,  1886.— 5  L.  D.,  238;  13  C.  L. 
O.,  208. 


577. 

HOMESTEAD   ENTRY-CONTEST. 

GREER   V.  BROWN. 

Final  proof  not  having  been  submitted,  a 
contest  is  allowed,  though  not  begun  within 
seven  years  from  the  date  of  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  15,  1886. — 5  L.  D.,  229;  13  C.  L. 
O.,  205;  see  No.  428;  Rule  i  of  Rules  of 
Practice,  approved  August  13,  1885. 


578. 


P  RE-EM  PTION-EILING-HOMESTE  AD. 

CATHRAN  V.  DAVIS. 

The  settlement  of  a  pre-emptor  who  does 
not  file  his  declaratory  statement  is  not  pro- 
tected from  the  subsequent  homestead  entry 
of  another  who  complies  with  the  law. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  18, 1886. — 5  L.  D.,  249;  13  C.  L. 
O.,  232  ;  see  Nos.  439,  490,  638,  1054. 
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579. 

HOMESTEAD  CONTEST-PRACTICE. 

THOMPSON  V.  LANGE« 

Failure  to  appeal  from  an  adverse  decision 
not  excused  on  the  plea  of  want  of  notice 
where  the  record  shows  notice  to  the  attorney. 

The  preliminary  affidavit  having  been  made 
before  a  clerk  of  the  court,  instead  of  the  lo- 
cal office,  the  entry  was  voidable,  but  the  de- 
fect might  be  cured  before  the  intervention  of 
an  adverse  claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  18,  1886. — 5  L.  D.,248;  13  C.  L. 
O.,  255. 


580. 

PRACTICE-FAILURE  TO  APPEAL  FROM 
LOCAL  OFFICE. 

MORRISON  V  .MCKISSICK. 

Under  Rule  48  of  Practice  failure  to  appeal 
may  be  conclusive  as  to  the  rights  of  the  par- 
ties, but  will  not  preclude  the  Commissioner 
of  the  General  Land  Office- from  reviewing 
the  decision  of  the  local  office. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  18,  1886. — 5  L.  D.,  245 ;  sec  No. 
1052. 


581. 


HOMESTEAD  CONTEST-PRACTICE. 

SMITH   V.  GREEN   ET  AL. 

A  contest  resting  on  the  charge  of  abandon- 
ment, sale,  and  relinquishment  is  not  prema- 
ture though  brought  within  less  than  six  months 
after  entry. 

The  failure  to  file  a  motion  in  time  is  not 
cured  by  notice  thereof  served  within  the 
proper  period. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  3,  1886.— 5  L.  D.,  262;  13  C.  L. 
O.,  230. 


90 


DiaBST   OF  LAND   DBCI8I0KB. 


582. 

PR ACTICE-REVIEW-ST ADDING  OF 
TRANSFEREE.  . 

CYRUS   H.  HILL. 

A  decision  rendered  on  the  appeal  of  an 
entryman,  rejecting  his  final  proof,  will  not 
be  reviewed  on  the  allegation  of  a  transferee 
that  he  did  not  receive  notice  of  such  deci- 
sion. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  14,  1886. — 5  L.  D.,  276;  13  C.  L. 
O.,  243. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  18,  1886. — 5  L.  D.,  298; 
sec  No*.  322,  380,  483,  521,  1205. 


585. 


583. 


KOMF^TEAD  CONTEST-CONTESTANT. 

WAZUZKR  V.   KROPITZKY. 

The  contestant's  motive  in  attacking  the 
entry,  or  his  want  of  qualification  to  enter,  is 
not  material  to  the  entryman's  defense. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  18,  1886. — 5  L.  D.,  296. 


SOLDIER'S  ADDITIONAL  HOMESTEAD  ENTRY 
-SETTLEMENT. 

OLIVER  V.  THOMAS   ET   AL. 

A  soldier's  additional  homestead  entry, 
made  through  an  agent,  in  conformity  with 
the  practice  authorized  by  the  Department,  is 
a  valid  appropriation  of  the  land  covered  there- 
by. 

No  rights,  under  the  pre-emption  law,  are 
acquired  by  settlement  upon  land  segregated 
from  the  public  domain. 

Nor  will  a  settlement  of  such  character  create 
any  right  to  pre-empt  an  adjoining  tract  of ! 
public  land. 

I 

Secretary  Lamar  to  Commissioner  Sparks, 
December  16,  1886. — 5  L.  D.,  289;  13  C.  L. 
O.,  245. 


586. 


HOMESTEAD-FINAL  PROOF. 

FRANCES   M.   CULL. 

Final  proof  must  be  submitted  on  the  day 
fixed  in  the  notice. 

That  the  testimony  of  a  witness  not  named 
in  the  notice  was  used  would  not  of  itself  in- 
validate the  final  proof,  if  there  were  two  wit- 
nesses testifying  who  were  named. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  8,  1887. — 5  L.  D.,  348;  13 
C.  L.  O.,  283. 


584. 

HOMESTEAD-APPROXIMATION    ENTRY. 

ALEXANDER   BOURBT. 

In  view  of  the  fact  that  settlement,  with  val- 
uable improvements,  was  made  long  prior  to 
survey,  and  that  the  entry,  which  was  allowed, 
covers  land  so  situated  that  the  relinquishment 
of  a  portion  thereof  would  be  without  value 
to  the  Government,  and  of  the  small  amount  | 
involved,  an  exception  is  made  to  the  rule  of  | 
approximation. 


587. 


HOMESTEAD-SOLDIER'S  DECLARATORY 
STATEMENT. 

SNYDER  V.    ELLISON. 

* 

To  secure  the  right  initiated  by  a  soldier's 
declaratory  statement,  entry,  settlement  and 
improvement  must  follow  the  filing  within  six 
months. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  12,  1887.— 5  L.  D.,  353;  13 
C.  L.  O.,  282. 
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588. 

PRACTICK-REJECTKD  APPLICATION ; 
HOMJ^TEAD. 

TURNER    V.   BUMGARDNER. 

Information  as  to  the  right  of  appeal  not 
having  been  given  under  Rule  66  of  Practice. 
the  right  of  the  rejected  applicant  to  be  sub- 
sequently heard  is  recognized. 

An  entry  made  for  the  purpose  of  wrong- 
fully acquiring  the  improvements  of  another, 
and  under  which  settlement  could  only  be 
consummated  by  forcible  intrusion,  confers  no 
right  under  the  homestead  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  22,  1887.— 5  L.  D.,  377;  13 
C.  L.  O.,  266. 


of  the  court  in  the  county  where  the  land  is 
situated,  but  before  the  clerk  of  the  court  in 
an  adjoining  county,  is  voidable   only,  and 

'  the  defect  may  be  cured  by  proper  supple- 

I  mental  affidavit. 

,      Permission  to  file  such  affidavit  is  accorded 

'  the  defendant  herein,  as  the  sufficiency  of  his 
original  affidavit  was  not  an  issue  in  the  con- 

;  test  and  his  good  faith  is  apparent. 

i  Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  5,  1887. — 5  L.  D.,  394. 


589. 

PRACTICE-C0NTE8T-M0KTUAGEE. 

HEGRANES  V.   LONDEN. 

A  new  hearing  will  not  be  accorded  the  mort- 
gagee of  an  entry,  canceled  on  conte-t,  unless 
it  is  clearly  shown  that  the  former  proceedings 
were  irregular,  or  that  the  evidence  then  sub- 
mitted was  false  and  unreliable. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  29,  1887.— 5  L.  D.,385. 


590. 

HOMESTEAD-  COMMUTATION  -  RKSIDENC'E. 

OSCAR  T.  ROBERTS. 

The  right  acquired  by  the  original  entry  is 
lost,  if  the  entry  made  on  commutation  is 
canceled  for  the  reason  that  a  bona  fide  resi- 
dence has  not  been  established. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  i,  1887. — 5  L.  D.,  392;  see 
Nos.  611,  622. 


591. 


HOMESTEAD  AEFIDAVIT-VOIDAELE  EN- 
TRY. 

ROE  V,  SCHANG. 

A  homestead  entry  in  which  the  prelimi- 
nary affidavit  was  not  made  before  the  clerk 


592. 


HOMESTEAD- PRE-EMPTION-  RESIDENCE ; 
LOCAL  OFFICE. 

KRICHBAUM   v.  PERRY.      (ON  REVIEW.) 

As  residence  is  an  essential*  under  both  pre- 
emption and  homestead  law,  a  claim  under 
each,  at  the  same  time,  cannot  be  maintained. 

A  right  in  contravention  of  law  cannot  be 
recognized,  though  asserted  as  the  result  of 
erroneous  advice  on  the  part  of  the  local  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  8, 1887. — 5  L.  D.,  403;  see 
No.  533. 


593. 


SCHOOL  SECTION-SETTLEMENT  BEFORE 
SURVEY-UTAH  TERRITORY. 

JOHN   JOHANSEN. 

The  right  to  assert  a  settlement  claim  for 
land  within  a  school  section  is  confined  to  the 
settler  before  survey. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  9, 1887. — 5  L.  D.,  408. 


594. 


PRACTICE ;  EVIDENCE-RE-HEARING. 


CROW  V.  ANDRUS. 


Affidavits  filed  in  a  case  after  decision  by 
the  local  office  cannot  be  regarded  as  evidence, 
though  entitled  to  consideration  on  motion  for 
re-hearing. 
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A  re-hearing  will  not  be  granted  by  the  De- 
partment where  an  order  for  the  same,  made 
by  the  local  office,  was  set  aside  on  the  mo- 
tion of  the  applicant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  i8,  1887.— 5  L.  D.,  425; 
14  C.  L.  O.,  16. 


595. 


HOMESTEAD  ENTRY-COMMUTATION  PROOP. 

WHITCOMB  V.  BOOS. 

On  the  commutation  of  a  homestead  entry 
the  plea  of  poverty,  as  an  excuse  for  absence 
from  the  land,  is  not  consistent  with  good 
faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  I,  1887.--5  L.  D.,  448;  14  C. 
L.  O.,  19;  see  No.  629. 


596. 


HOMESTEAD  CONTEST-PRACTICE. 

BRANNON   V.  URIEI.L. 

Failure  to  submit  evidence,  on  due  oppor- 
tunity offered  ;n  the  regular  course  of  proceed- 
ing,  cuts  off  the  right  to  be  further  heard  on  the 
merits. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  i,  1887. — 5  L.  D.,  446;  14 C. 
L.  O.,  17. 


597. 


598. 

PRACTICE-CASE  MADE  SPECIAI.; 
COMMyTATION. 

LAMBERT  V.  FAIRCHIM) 

When  a  case  is  ready  for  consideration  un- 
der the  Rules  of  Practice  it  may  be  advanced 
on  the  docket  without  notice  to  either  party 

Failure  to  establish  residence  within  the  re- 
quired period  under  the  homestead  law  will 
not,  in  the  absence  of  any  intervening  adverse 
right,  defeat  the  right  of  commutation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  17,  1887. — 5  L.  D.,  675  ;  see 
Nos.  229,501,  518,  556. 


599. 

HOMESTEAD  ENTRY-AMENDMENT. 

DANIEL   KEESKE. 

Amendment  of  an  entry  will  not  be  allowed 
on  the  ground  that  a  tract  is  now  subject  to 
appropriation  which  was  cixcluded  therefrom 
at  the  date  of  the  applicant's  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  28,  1887. — 5  L.  D.,  534;  14 
C.  I..  O.,  74;  see  Nos.  435,  455,  597. 


600. 


HOMESTEAD  ENTRY-AMENDMENT. 

HENRY   E.    BAR  NUM. 

The  right  of  amendment  recognized  where 
the  entry  was  not  for  the  tract  intended  and 
due  care  and  prudence  had  been  exercised. 

Acting  Secretary  Muldrow  to  Commi.ssionev 
Sparks,  March  11,  1887. — 5  ^-»  1^»  S^S'y  '4 
C.  L.  O.,  74  ;  see  Nos.  435,  455,  599. 


HOMESTEAD  ENTRY-ACT  OF  JUNE  15,  1880. 
(;korge  e.  sandford. 

The  right  of  purchase  conferred  by  the  sec- 
ond section  of  the  act  of  June  15,  1880,  not 
being  dependent  upon  compliance  with,  or 
qualifications  under  the  homestead  law,  nor 
subject  to  any  other  restrictions  than  are  im- 
posed in  case  of  ordinary  cash  entry,  is  not 
defeated  by  contract  of  sale  made  prior  to  pur. 
chase. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  31,  1887. — 5  ''•  J^-»  535  ;  sec 
Nos.  260,  264. 
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601. 

IXDIAN  LANDS-MILLE  LAC  RESERVATION. 

ROBERT  LOWE. 

By  the  act  of  July  4,  1884,  the  lantls  ac- 
([uired  from  the  White  Oak  Point  and  Mille 
I.ac  bands  of  Chippewa  Indians,  by  treaty  of 
March  20,  1865,  were  withheld  from  disposal 
in  accordance  with  the  provisions  of  said  treaty. 

The  words  "  on  the  -White  Earth  reserva-: 
tion  "  in  said  act  are  repugnant  to  its  other- 
wise clearly  expressed  intent  and  meaning  and 
must  yield  thereto  in  construction. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  4,  1887. — 5  I,.  D.,  541  ;  14  C. 
L.  O.,  82. 


604. 

HOMESTEAD  ENTRY-CONTEST-ACT  OF 
JI'NE  15,  1880. 

LYONS   V.   O'SHAUGHNESSY. 

A  contest  instituted  against  the  original  en- 
try suspends  action  upon  a  subsequent  appli- 
cation to  purchase  under  the  second  section  of 
the  act  of  June  15,  1880. 

A  contest  terminating  in  an  order  of  cancel- 
lation cuts  off  the  right  of  purchase  under  said 

act. 

Acting  Secretarj'  Muldrow  to  Commissioner 

Sparks,  May  2,  1887. — 5  L.  D.,  606;  seeNos. 

y^i^^  350. 550- 


605. 


602. 


PRACTtCE-REVlEW-TRANSFEREE. 

A.   A.   JOLINK. 

A  transferee  after  entry  and  before  patent, 
though  entitled  to  be  heard  on  the  sufficiency 
of  the  final  proof,  is  in  no  better  position  with 
respect  thereto  than  the  original  entryman. 

If  the  showing  made  by  the  transferee 
would  not  entitle  the  entryman  to  be  heard  on 
review,  the  application  must  be  denied. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  14,  1887. — 5  L.  D.,  589. 


603. 


H0ME6TEAD-KESIDENCE-MILITARY  SER- 
VICE. 

KLDOLPH    LABARDIE. 

In  computing  the  term  of  military  service  to 
be  deducted  from  the  required  period  of  resi- 
dence the  actual  length  of  the  service  should  be 
allowed  as  shown  by  the  records  of  the  War 
Department. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  4,  1887. — 5  I..  D.,  630. 


HOMESTEAD   ENTRY-COilMUTATION- 
REC0N8IDERATI0N. 

THOMAS   NASH. 

In  the  absence  of  fraud  new  final  proof  may 
be  submitted  within  the  lifetime  of  the  orig- 
inal entry. 

An  application  tor  reconsideration  should 
l>e  acted  upon  without  prejudice  to  rights  re- 
cognized by  the  first  decision. 

Acting  Secretary  Muldrow  to  Commissioner  j 


606. 

KXTRY  OF  MEANDERED  STREA.M. 

JAMES   SHANLKY. 

A  homestead  entry  including  tracts  lying 
upon  the  opposite  sides  of  a  meandered  stream, 
made  under  formerly  existing  rulings  and  prac- 
tice, will  not  be  disturbed. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  19,  1887. — 5  L.  D.,  641. 


607. 

HOMESTKAD-RESIDENCE-CREDIT   >'0K 
MILITARY  SERVICE. 

ELIZABETH    C.    BARTLETT. 

If  the  soldier  was  discharged  on  account  of 


Sparks,  May  2,  1887.— 5  L.  D.,608. 


:  disability  existing  prior  to  enlistmen    actual 
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length  of  service,  not  term  of  enlistment,  de- 
termines the  amount  of  time  to  be  deducted 
from  the  required  period  of  residence. 

Acting  Secretary  Muldrow  to  Commissioner 
SjMirks,  May  26,  1887. — 5  L.  D.,  674. 


608. 

HOMESTEAD  ENTRY-CONTIGUITY. 

HUGH    MILLER. 

A  tract  of  land  which  merely  corners  upon 
another  is  not  ••contiguous"  thereto  within 
the  intent  and  meaning  of  section  2289,  Re- 
vised Statutes. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  2,  1887. — 5  L.  D.,  683. 


609. 


H()MESTE.\1)-C0MMUTATI0N    rilOOP-RESI- 

DKNCE. 

HENRY    H.    HARRIS. 

Poverty  accepted  as  a  satisfactory  excuse 
for  temporary  absences  from  the  land,  there 
being  no  indications  of  bad  faith  on  the  part 
of  the  settler.  • 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  3,  1887. — 6  L.  D.,  154. 


611. 

HOMESTEAD  ENTRY-COMMUTATION  PROOF. 

JAMES  H.    SHEPARD. 

The  cancellation  of  a  commutation  cash 
certificate  terminates  all  rights  under  the  orig- 
inal entry. 

On  the  rejection  of  commutation  proof,  with 
the  right  to  submit  new  proof,  it  may  be  pre- 
sented at  any  time  within  the  lifetime  of  the 
original  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  I,  1887.-6  L.  D.,  8;I4C.  LO.,  187; 
see  Nos.  590,  622. 


612. 

HOMESTEAD  -  RESIDENCE ;    SPECULATIVE 

CONTEST. 

VAN  OSTRUM  V,  YOUNG. 

A  settler  who  goes  upon  public  land  with 
the  intention  of  remaining  just  long  enough  to 
secure  title  by  colorable  compliance  with  the 
law,  and  then  return  to  his  former  home, 
where  his  family  has  in  the  meantime  resided, 
and  the  greater  part  of  his  personal  property 
remained,  does  not  establish  or  maintain  the 
residence  required  by  the  homestead  law. 

No  rights  are  acquired  by  fraudulent  and 
speculative  conte.sts. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  15,  1887.— 6  L.  D.,  25;  14  C.  L. 
O.,  152;  see  No.  398. 


610. 


ACTION  ON   FINAL  PROOF-RES  JUDICATA. 

UNITED   STATES  V.  BAYNE. 

There  is  no  authority  for  the  Commissioner 
of  the  General  Land  Office  to  review  a  final 
decision  of  his  predecessor,  but  the  Depart- 
ment, by  virtue  of  its  supervisory  authority, 
may  correct  any  error  apparent  on  the  record. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  I,  1887.— 6  L.  D.,  4;  14  C.  L.  O.,  137. 


613. 

ADMISSIONS. 

TASCHI  V,  LESTER. 

On  the  admission  that  the  witness,  if  pres- 
ent, would  testify  as  alleged  in  the  affidavit 
for  continuance,  such  allegations  should  re- 
ceive  due  consideration  as  evidence  in  the 
case. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  15,  1887.— 6  L.  D.,  27  ;  14  C.  L. 
O.,  137. 
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614. 

HOMESTEAD  BNTKY- NEW  FINAL   PROOF. 

CLARA  MORRISON. 

New  final  proof  may  be  submitted  showing 
compliance  with  the  law  up  to  the  date  when 
the  former  proof  was  made,  though  compli- 
ance subsequently  thereto  cannot  be  shown,  it 
appearing  that  through  no  fault  of  the  claim- 
ant said  proof  did  not  show  all  the  material 
facts. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  i8, 1887.— 6  L.  D.,  28;  14  C.  L. 
O.,  186. 


615. 

PRE-EMPTION-DEATH  OF  CLAIMANT-DE- 
VISE. 

CUMMINS  V.   ADMR.  OF  BURT. 

On  the  death  of  a  pre- emptor  the  entry  will 
be  made  in  favor  of  the  heirs,  and  title  inure 
to  them  generally,  the  Department  not  under- 
taking to  say  who  they  are. 

A  pre-emptor  cannot,  by  devise,  defeat  the 
right  conferred  by  statute  upon  the  heirs. 

A  will  executed  in  articulo  mortis^  though 
unauthorized  by  law,  will  not  be  presunieil  Ui 
have  been  made  with  fraudulent  intent. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  18,  1887.— 6  L.  D.,  30;  14  C.  L. 
O.,  188. 


616. 

PRACTICE-DEATH  OF  CONTESTANT. 

FITZSIMMONS  V,   MEDER. 

The  right  acquired  by  a  contestant  is  per- 
sonal, and  on  his  death  the  question  at  issue 
is  between  the  cntryman  and  the  Cjovemment. 

Acting  Sacretary  Muldrow  to  Commissioner 
Sparks,  August  a,  1887.— 6  L.  D.,  93 ;  14  C. 
L.  O.,  150;  see  No.  412. 


617. 

ACT  OF  JUNE  15,  18«0.  ^ 

WATTS  7/.   WILLIAMS. 

Purchase  under  the  second  section  of  the  acl 
of  June  15,  1880,  cannot  be  made  by  a  trans- 
feree of  the  original  entryman,  if  such  trans- 
feree is  in  fact  not  the  real  party  in  interest. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  5,  1887.-6  L.  D.,  94 ;  14  C. 
L.  O.,  166. 


618. 


HOMESTEAD  ENTRY-CONTRACT  TO  CON- 
VEY-ALIENATION. 

MATTHIESSEN  AND  WARD  V.  WILLIAMS. 

The  fact  that  prior  to  entry,  or  final  proof, 
the  entiyman  made  a  contract  to  convey  his 
homestead  claim  in  whole  or  in  part  to  another 
after  final  proof,  will  not  per  se  invalidate  his 
claim.  The  agreement  to  convey  is  but  a 
presumption  of  bad  faith  which  may  be  re- 
butted by  proof. 

A  deed  made  by  the  entryman  prior  to  sur- 
vey in  adjustment  of  possessory  rights,  based 
on  a  mistake  as  to  the  location  of  the  land, 
and  covering  a  portion  of  that  subsequently 
entered,  but  revoked  prior  to  entry,  is  no  bar 
to  the  perfection  of  the  homestead  claim. 

Secretary  Lamar  to  Commissioner  Sparks* 
August  16,  1887. — 6  L.  D.,  95  ;  14  C.  L  O., 
154 ;  see  Nos.  414,  568. 


619. 


PRAOTICE-PARTIES-EVIDENCK. 

SENHOLT  V.   REYNOLDS. 

Hearsay  testimony  is  admissible,  in  the  ab- 
sence of  better  evidence,  to  prove  the  death  of 
a  party. 

In  case  of  contest  against  the  entry  of  a  de- 
ceased homesteader  the  heirs  of  the  entryman 
must  be  made  parties  defendant. 
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Acting  Secretary  Muldrow  to  Commissioner  |      Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  20,  1887. — 6  L.  D.,  241.  Sparks,  August   31,  1887. — 6  L.    D.,  107;  14 

C.  L.  ().,  153;  see  Nos.  590,  611. 


620. 

IIEARIX(4-EV1DENCE ;  PRE-EMrTION. 

ETIENNE   MARTEL. 

In  case  of  a  hearing,  after  final  proof,  on 
the  report  of  a  special  agent,  the  decision 
should  rest  upon  the  evidence  adduced  at  the 
trial,  to  the  exclusion  of  the  final  proof  and 
the  report  of  the  agent. 

Good  faith  in  settlement  is  the  fundamental 
principle  upon  which  rests  the  right  of  pre- 
emption ;  and  the  rescission  of  an  agreement 
to  convey,  would  not  impart  validity  and  hon- 
esty of  purpose  to  acts,  that,  when  performed! 
were  absolutely  invalid  on  account  of  their 
fraudulent  character. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  25,  1887. — 6  L.  I).,  285. 


621. 

HARKISVS.  MAYNE. 

Motion  for  review  of  the  Departmental  de- 
cision of  April  23,  1887,  (5  L.  D.,  599)  over- 
ruled by  Acting  Secretary  Muldrow,  August 
29,  1887. — 6  L.  D.,  106;  see  No.  1233. 


622. 


HOMESTEAD    ENTRY-COMMTJTATION-PI- 
NAL  PROOF. 

IDA   MAY   TAYLOR. 

By  commutation  the  original  entry  is  merged 
in  the  cash  entry,  and  by  operation  of  law  the 
cancellation  of  the  latter  is  also  in  effect  the 
cancellation  of  the  former. 

The  submission  of  final  proof  prior  to  pay- 
ment under  the  practice  then  existing;  in  the 
local  office,  and  in  view  of  the  explanation 
given  and  the  acceptance  of  claimant's 
money,  should  not  defeat  the  consideration  of 
such  proof. 


623. 


FINAL  PROOF-ESSENTIAL  REQVIREMENTS 

ALBERT    L.    LENT. 

It  is  essential  that  final  proof  should  be 
taken  at  the  time  and  place  designated  in  the 
notice. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  31,  1887. — 6  L.  D..  iio;  14 
C.  L.  O.,  161. 


624. 


OSAGE     FILING-FINAL     PROOF-DEPART- 
MENTAL REGULATIONS. 

ROGERS   V.    LUKENS. 

A  Departmental  regulation  in  due  con- 
formity with  statutory  authority  has  all  the 
force  and  effect  of  law. 

Failure  to  submit  final  proof  within  six 
months  after  Osage  filing,  as  required  by  the 
regulations  of  the  Land  Department,  renders 
the  claim  thereunder  subject  to  any  valid  in- 
tervening right. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  2,  1887. — 6  L.  D.,  1 11  ; 
14  C.  L.  O.,  169. 


625. 


r()\fMlTATI(»N  PR0()F-HK81DKN('E. 

NELLIE    O.    PRESCOTT. 

The  maintenance  of  a  residence  established 
in  good  faith  is  not  inconsistent  with  absences 
rendered  necessary  to  secure  a  support,  and 
improve  the  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  3,  1887. — 6  L.  D.,  245  ; 
14  C.  L.  0.,  163. 
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626. 

home8t:bad  entry-deyisbe-act  of  may 

14.  1880. 

TOBIAS   BECKNER. 

The  act  of  May  14,  1880,  enlarged  the 
homestead  right  so  that  settlement  before  sur- 
vey was  duly  protected,  and  it  is  accordingly 
held  tliat  where  a  homestead  settler  dies  prior 
to  survey  the  right  of  entry  inures  to  his  de- 
visee. 

Acting  Secretary  Muldrow  to  Commissioner 
SfMurks,  September  8,  1887. — 6  L.  D.,  134; 
14  C.  L.  O.,  176;  see  Nos.  410,  1986. 


627. 


HOMBSTEAD-RESIDENCB-PINAL  PROOF. 

LAWRENCE  V.   PHILLIPS. 

The  right  to  submit  final  proof  and  receive 
patent  in  case  of  an  entry  made  by  a  single 
woman  is  not  defeated  or  abridged  by  her 
marriage  and  removal  from  the  land  after  ful- 
filling the  statutory  period  of  residence. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  9, 1887. — 6  L.  D.,  140;  14 
C.  L.  O.,  164. 


628. 


SETTLEMENT   RIGHTS-ENTRY-RELIN- 
QUI8HMENT. 

WILEY   V.  RAYMOND. 

On  the  relinquishment  of  an  entry  the  right 
of  a  settler,  then  residing  on  the  land,  attaches 
to  instantly  and  is  superior  to  that  of  a  home- 
steader who  enters  the  land  immediately  after 
the  said  relinquishment. 

A  relinquishment  is  ineffectual,  so  far  as 
releasing  the  land  is  concerned,  until  filed, 
and  the  purchaser  of  a  relinquishment  ac- 
quires thereby  no  right  to  the  land.  His 
right  as  a  settler  must  date  from  the  time 
when  he  made  actual  personal  settlement. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  22, 1887. — 6  L.  D.,  246. 
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629. 

^     COMMUTATION  PROOF-RESIDENCE. 

MARY  E.   BALLARD. 

The  fact  of  commutation  does  not  in  all 
cases  defeat  the  plea  of  poverty  when  offered 
as  an  excuse  for  absence  from  the  land  or 
want  of  improvement. 

The  case  of  Whitcomb  v.  Boos  cited  and 
distinguished. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  3,  1887. — 6  L.  D.,  170;  14 
C.  L.  O.,  201 ;  see  No.  595. 


630. 


PINAL  PROOF  -  RESIDENCE- BAD  EAITH. 

PETER   GAUGHRAN. 

That  a  supplemental  affidavit,  filed  nearly 
a  year  after  the  acceptance  of  proof  and  issu- 
ance of  certificate  by  the  local  office,  shows 
the  claimant  absent  from  the  land  is  not  in 
itself  evidence  of  bad  faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  14,  1887. — 6  L.  D.,  224 ;  14 
C.  L.  O.,  213. 


631. 


HOMESTEAD  CONTEST-RESIDENCE. 

GRIMSHAW  V,  TAYLOR.      (ON  REVIEW.) 

The  absence  of  the  entryman,  or  his  family, 
from  the  land  may  be  satisfactorily  explained 
where  it  is  evident  that  the  entry  was  made  in 
good  faith  and  for  the  purpose  of  acquiring  a 
home. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  21, 1887. — 6  L.  D.,  254;  see 
No.  504. 


632. 


PINAL  PROOP-SPECIAL  AGENT-FINAL 
CERTIFICATE. 

LEONARD   P.  CASE. 

The    adverse   report  of  a  special    agent 
having  been  filed   prior  to  the  offer  of  final 
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proof,  such  agent  should  be  present  when  the  | 
same  is  offered,  for  the  purpose  of  objecting 
thereto,  if  necessary,  and  cross-examining  the 
witnesses. 

Until  all  the  preliminary  acts  required  by 
the  law  are  performed,  a  claimant  for  land  un- 
der any  of  the  public  land  laws  acquires  no  right 
against  the  Government,  and  the  title  to  the 
land  remains  under  its  control. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  21,  1887. — 6  L.  D.,  255. 


633. 


HOMESTEAD  SETTLEMENT-ACT  OF  MAY  U, 

1880. 

WAY  V,  MATZ. 

The  homestead  entry  of  a  settler  under  sec- 
tion three  of  the  act  of  May  14,  1880,  relates 
back  to  the  date  of  settlement,  and  the  inter- 
vening entry  of  another  must  be  held  to  have 
been  made  subject  to  the  superior  right  of  the 
homestead  settler. 

If  the  land  is  in  a  county  attached  for  judicial 
purposes  to  another  county,  the  clerk  of  the 
latter  is  the  proper  officer  before  whom  to 
make  the  affidavit  required  in  section  2294,  Re- 
vised Statutes. 

An  entry,  based  on  a  preliminary  affidavit 
executed  befbre  a  clerk  of  court  not  authorized 
to  act  in  such  matters,  is  voidable  only,  and 
the  defect  may  be  cured  by  supplemental  affi- 
davit. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  21,  1887. — 6  L.  D.,  257. 


634. 


PINAL  PR00F-CERTIPICATE-JURI8DIC- 
TION-EVIDENCE. 

EDWARD  WISWELL. 

The  approval  of  final  proof,  and  issuance 
of  certificate  thereon  by  the  local  office,  in  no 
way  limits  the  authority  and  jurisdiction  of 
the  Department  over  the  entry. 


The  only  pre-requisite  required  by  Uw  to 
give  the  local  office  jurisdiction  is  "  due  notice 
to  the  settler." 

An  unsworn  statement  of  a  special  agent 
should  not  be  considered  in  evidence. 

The  willful  suppression  of  material  facts 
taken  in  connection  with  the  effort  to  proyc  up 
in  the  shortest  possible  time,  while  alleging 
poverty,  nullifies  all  claims  of  good  faith. 

In  ex  parte  cases  oral  arguments  are  not 
encouraged  except  in  special  cases,  and  good 
reasons  shown  therefor. 

Acting  Secretary  Muldxx>w  to  Commissioner 
Sparks,  October  25,  1887. — 6  L.  D.,  265. 


635. 


COMMUTATION  ENTRY  ;  SPECULATHE  CON- 
TEST. 

COTTON  V,   STRUTHERS 

The  commutation  of  a  homestead  entry  is 
only  the  consummation  of  the  homestead  right, 
and  is  not  an  exercise  of  the  pre-emption 
privilege. 

The  preference  right  of  entry,  accorded  a 
successful  contestant,  cannot  be  secured 
through  a  speculative  contest. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  25,  1887.— 6  L.  D.,  288. 


636. 


SOLDIER'S  ADDITIONAL  HOMESTEAD-SEC- 
OND ENTRY. 

HARLAN  COLE. 

In  the  matter  of  allowing  second  homestead 
entries  the  same  principles  should  be  .followed 
that  are  recognized  as  governing  the  allowance 
of  second  pre-emption  filings. 

The  right  to  make  soldier's  additional  en- 
try is  not  exhausted  by  a  location  which 
through  no  fault  of  the  locater  proved  invalid 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  27,  1887.— 6  L.  D.,  290. 
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637. 

PRAGTICB  -  CONFLICTING   H  OM  JS8TBAD 

CLAIMS. 

SMITH  V.   KNOWLES. 

A  homesteader  having  set  up  his  own  set- 
tlement and  residence  to  defeat  the  entry  of 
another  mnst  submit  to  an  order  of  cancella- 
tion if  the  evidence  shows  that  he  has  failed 
to  comply  with  the  homestead  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Spvks,  October  29, 1887.— 6  L.  D.,  294. 


638. 


HOMESTEAD  SETTLEMENT-ACT  OP  MAY  14. 

1880. 

WATTS   V.   FORSYTH. 

The  failure  of  a  homestead  settler  to  make 
entry  within  the  period  provided  by  the  act  of 
May  14,  1880,  renders  his  claim  subject  to  any 
valid  intervening  settlement  right. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  3,  1887. — 6  L.  D.,  306;  see  Nos. 

439.  490.  578- 


639. 


COMMUTATION   PROOP  -  IMPROVEMENTS  - 

GOOD  PAITH. 

GEORGE   R.  GARLICK. 

While  no  fixed  rule  can  be  formulated 
which  shall  govern  every  case  that  may  arise 
as  to  the  good  faith  of  an  applicant  for  public 
land,  yet  in  the  matter  of  improvements,  it  is 
proper  to  consider  the  degree  and  condition 
in  life  of  an  entryman  in  determining  whether 
he  has  shown  good  faith  therein. 

Secretary  Lamar  to  Commissioner  Sparks* 
November  5,  1887. — 6  L.  D.,  310 ;  14  C.  L. 
O.,  202. 


640. 

HOMESTEAD  ENTRY -RESIDENCE-EQUIT- 
ABLE ADJUDICATIONS. 

MARTHA  M.   OLSON. 

Absence  occasioned  by  insanity,  ill  health 
and  poverty  held  excusable,  and  the  time  cov- 
ered thereby  considered  as  a  part  of  the  re- 
quired term  of  residence. 

On  the  submission  of  final  proof  in  such  a 
case  by  the  deserted  wife  of  a  homesteader  the 
entry  may  be  sent  to  the  Board  of  Equitable 
Adjudication. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  9,  1887. — 6  L.  D.,  311. 


641. 

FINAL  PROOF -PUBLICATION  OP  NOTICE. 

JOHN    L.    LOCKHART. 

Final  proof  having  been  submitted  without 
protest,  after  due  notice,  further  advertise- 
ment is  not  required  where  supplemental 
proof  is  called  for  by  the  General  Land  Office. 

The  case  of  Forest  M.  Crosthwaite  cited 
and  distinguished. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  9, 1887. — 6  L.  D.,  3 13 ;  sec  No.  573 . 


[For  other  matters  bearing  on  the  subject 
of  Homesteads,  see  the  following  under  other 
heads:  Nos.  27,  29,  54,  56,62,  70»  73.  77. 
88,  96,  99,  106,  III,  112,  114,  117,  722,  808, 
843.  846,  851,  852,  853.  889,  895,  902,  903, 
983,  1012,  1018,  1025,  1051,  1086,  1091, 
1 132.    1 134,    1228,  1366,    1376,  1386,  1394, 

1412,  1413,  1414.    1419.   H2I,   1432,  1435. 

1444,  1446,   1450,  1451,  1452,  1456,  1462, 

1466,  1468,  1469,   1474,  1477,   1482,  1488, 

1489,  1494.   »495»  H96,  i5«>»  «5o^  >503» 

1504,  1506,  1528,   1543.  1547.   1553. 1571, 

1574,  1576.  1577.  1585.  1594.  1595,  1597. 

1621,  1627,  1637,  1647,  1656,   1729,  1990, 

2007,  2009,  2012,  2013,  2022,  2023,  2038, 

2054,  2064,  2065,  2067,  2070,  2071,  2075, 

2077,  2078,  2087,  2092,  2093,  2099,  2100, 

2102,  2105,  2107,  2113,  2115,  2118,2123.] 
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IKDIANS,  Nos.  642  to  670. 


642. 

INDIAN    RB8ERVATI0N -COMMON    INDIAN 

TITLE. 

W.   N.   BRADEN. 

A  permanent  Indian  reservation,  within  the 
meaning  of  the  act  of  March  3, 1857,  is  a  terri- 
tory with  definite  boundaries,  set  apart  by  the 
Government  for  the  use  of  Indians,  to  which 
an  unlimited  occupancy  as  to  time  is  guaran- 
teed by  the  Government. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  October  20,  1882. — i  L.  D.,  loi  ;  9  C. 
L,  O.,  181. 


made  improvements  on  their  adjoining  claims 
prior  thereto. 

None  of  these  conditions  existing  in  McFall's 
case,  the  decision  disallowing  his  entry  is  not 
modified. 

Commissioner  McFarland  to  register  and 
receiver,  Topeka,  Kans.,  June  30,  1883. — * 
L.  D.,  181 ;  10  C.  L.  O.,  158 ;  see  No.  647. 


643. 


UNLAWFUL   INCLOSURES -SETTLEMENT - 
TRESPASS-OCCUPATION. 

MCKITTRICK   AND  ANDREWS. 

The  inclosure  of  large  tracts  of  public  (Osage 
Indian)  land  for  grazing  purposes  is  unlawful, 
and  a  trespass.  Persons  desiring  to  become 
b4ma  fide  settlers  may  tear  down  the  fences 
surrounding  such  tracts. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  26,  1883. — 2  L.  D.,  638 ;  10  C. 
L.  O.,  19. 


644. 


KANSAS  TRUST  AND  DIMINLSHED  RE- 
SERVE LANDS  -  SETTLEMENT  -  RESI- 
DENCE-IMPROVEMENT. 

GEORGE  MCFALL. 

The  fourth  section  of  the  act  of  March  16, 
1880,  allowing  entries  on  these  lands  without 
actual  residence,  has  reference  only  to  tracts 
on  the  boundaries,  contiguous  to  other  lands 
on  which  the  parties  were  then  actually  re- 
siding, under  title,  who  had  cultivated  and 


645. 

MISSIONARY  OCCUPANCY-EXTENT  OF 

CLAIM. 

CATHOLIC   MISSION,  VANCOUVER,   WASH. 

The  area  to  which  the  mission  can  claim 
title  depends  upon  the  extent  of  its  occupancy 
August  14,  1848,  (act  of  that  date),  as  held  by 
the  honorable  Acting  Secretary  of  the  Interior, 
March  11,  1872. 

The  occupancy  having  only  included  the 
church  and  the  land  on  which  it  stood,  the 
survey  representing  that  area  is  approved. 

Acting  Commissioner  Harrison  to  surveyor- 
general,  Olympia,  Wash.,  August  4,  1883. — 2 
L.  D.,  452. 


646. 


KANSAS  TRUST  AND  DIMINISHED  RESERVE 
LANDS-ACTUAL  SETTLEMENT-INTEN- 
TION TO  REMAIN. 

SEACORD   V.  TALBERT. 

The  act  of  July  5,  1876,  under  which  the 
parties  claim,  holds  these  lands  subject  to 
entry  only  by  actual  settlers. 

Driving  stakes  for  the  purpose  of  indicating 
a  site  for  a  house,  at  a  time  when  Seacord  be- 
lieved that  the  right  to  the  land  was  in  one 
Adams,  with  whom  he  was  negotiating  for  its 
purchase,  did  not  effect  a  legal  settlement, 
which  he  could  only  do  l?y  again  going  on  the 
land  animo  manendi. 


DIGKST  OF  LAND  DKOISIOHS. 
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Talbert  found  the  land  unoccupied,  unsettled, 
and  had  no  notice  of  anything  which  could 
affect  his  rights,  which  he  is  therefor  allowed 
to  perfect. 

Secretary  Teller  to  Commissioner  McFar- 
land,  September  24,  1883. — ^  L.  D.,  184  ;  10 
C.  L.  O.,  2:15. 


647. 


ACTS  OP  JULY  5,  1876,  AND  MARCH  16, 
1880-RESIDENCE  AND  CULTIVATION- 
K.  T.  AND  D.  R.  LANDS. 

BUCHANAN  V.  MINTON. 

Section  4  of  the  act  of  March  16,  1880, 
points  out  bona  fide  residents,  making  homes 
on  the  public  lands,  as  the  persons  whom  Con- 
gress desired  to  benefit  by  the  act ;  and  by 
clear  implication  it  requires  actual  residence 
on  and  improvement  of  all  lands,  except 
those  contiguous  to  a  claim  on  which  the  set- 
tler has  made  his  home. 

Where  a  settler  has  properly  initiated  a 
claim  to  a  tract,  of  which  he  has  retained  pos- 
session, though  he  has  failed  to  do  the  things 
requisite  to  give  him  title  to  it,  another  settler, 
on  adjacent  land,  cannot  by  a  mere  verbal 
claim,  or  without  attempting  to  reduce  the  tract 
to  possession,  acquire  any  right  to  it. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  September  25,  1883.— 2  L.  D.,  186;  10 
C.  L.  O..  281  ;  see  No.  644, 


648. 

OTTOWA  AND  CHIPPEWA,  IN  MICHIGAN- 
NOT  SUBJECT  TO  ENTRY  WITH  VALEN- 
TINE SCRIP-SALE  AT  PUBLIC  OFFER- 
ING. 

WHITE  AND   MALLKTT. 

The  lands  described  can  only  be  disposed 
of  at  public  offering  at  minimum  price  of  $2.50 
per  acre. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  8,  1883.— 2  L.  D.,  190;  10  C. 
L.  O.,  247. 


649. 

AGREED  8TATEMENT-HBIRS-0SAGE 

LANDS 

TYLER  V.  DUNCAN   ET  AL. 

An  agreed  statement  of  facts  precludes  a 
contradiction  or  variation  of  such  statement. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  10, 1883. — 2  L.  D.,  571 ;  10  C. 
L.  O.,  248. 


650. 

K.  T.  AND  D.  R.  LANDS-SETTLEMENT  A 
PERSONAL  ACT. 

.   KNIGHT  V.  HAUCKE. 

Settlement  is  a  personal  act,  and  can  date 
only  from  the  time  the  party  went  upon  the 
land.  The  purchase  of  a  prior  settler's  im- 
provement does  not  transfer  the  vendor*s  date 
of  settlement. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  17,  1883. — 2  L.  D.,  188;  10 
C.  L.  O.,  281. 


651. 


WINNEBAGO    HOMESTEADS- ACTS    OF 
MARCH  3. 1876,  AND  JANUARY  18,  1881. 

NA-WA-JO-JOP-QUA-KAH    AND  JO-JE-GAH. 

Entries  and  selections  by  the  Winnebago 
Indians  are  not  the  subject  of  contest,  in  their 
present  status  at  least.  Contests  dismissed 
and  entries  permitted. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  21,  1883. — 2  L.  r».,  191 ;  10 
C.  L.  O.,  405. 


652. 


INDIAN   R^ERVATION-KLAMATH  RIVER, 
CALIFORNIA. 

JOHN   MCCARTHY. 

The  land  must  be  regarded  as  reserved  un  - 
til  the  selections  for  the  Indians  are  all  made. 


102 
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The    question  of  restoring  the  remainder  to 
the  public  domain  will  then  be  considered. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  14,  1883. — 2  L.  D.,  460;  10 
C.  L.  O.,  367. 


653. 


INDIAN  LANDS-RESIDENCE.  * 

MILLER  V.  RANSOM. 

An  appeal  will  lie  from  the  decision  of  the 
local  ofifice  as  to  the  sufficiency  of  the  evidence 
showing  residence  under  the  act  of  August 
II,  1876.    (Osage  Ceded  Lands.) 

In  view  of  the  fact  that  through  the  violence 
of  an  occupying  claimant  the  applicant  was 
prevented  from  free  access  to  the  land,  except 
at  the  risk  of  life,  and  the  good  faith  shown 
by  said  applicant,  the  residence  in  this  case  is 
held  satisfactory. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December  8, 1884.— 3  L.  D.,  366; 
II  C.  L.  0.,  316. 


654. 


SANTEE  SIOUX  INDIAN  RESERVATION. 

r 

INSTRUCTIONS. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Niobrara,  Nebr.,  May  8,  1885. — 3  L. 
D.,  534;   12  C.  L.  0.,90. 


655. 


656. 

SIOUX  INDIAN  RESERVATION. 

LANDS  RELEASED  FROM  ORDER  OF 
SUSPENSION. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  20,  1885.^3  L.  D.,  598;  12  C. 
L.  O.,  317. 


RED  CLIFF  INDIAN  RESERVATION. 

Under  the  treaty  of  September  30,  1854,  a 
railway  company  can  only  secure,  as  an  ease- 
ment, the  right  of  way  through  this  reserva- 
tion. 

Acting  Secretary  Muldrow  to  the  Commmis- 
sioner  of  Indian  Affairs,  June  15,  1885 — 3  L. 
D.,  591  ;  12  C.  L.  O.,  231. 


657. 

INDIAN  HOMESTEADS. 

Certain  entries  in  Michigan  released  from 
suspension. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  7,  1885. — 4  L.  D.,  143; 
12  C.  L.  O.,  169. 


658. 

KANSAS  TRUST  LANDS. 

WEN  IE   ET   AL.  V.  FROST. 

Though  under  the  treaty  of  1865  trust  lands 
were  not  subject  to  homestead  entry,  such  an 
entry  made  for  land  that  also  fell  within  the 
terms  of  the  act  of  December  15,  1880,  open- 
ing to  settlement  a  part  of  the  Fort  Dodge 
military  reservation,  may  be  commuted  under 
section  2301  of  the  Revised  Statutes,  and  the 
money  so  paid  placed  to  the  credit  of  the  In- 
dians. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  7,  1885. — 4  L.  D.,  145 ; 
see  No.  669. 


659. 

SPECIAL  AGENT'S  REPORT-H RARING. 

FREDERICK    FREED. 

The  entry  was  canceled  on  a  special  agent's 
report  and  a  hearing  subsequently  had,  but 
the  witnesses  then  testifying  were  not  sub- 
jected to  cross-examination  :  J/eld,  that  far- 
ther evidence  is  required  and  that  a  re -hear- 
ing should  be  accordingly  ordered. 


DtaBST  OF  LAND  DBOISIONS. 
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Lamar  to  Cominissioner  Sparks,  |  chaser  shall  be  an  actual  settler  with  the  quali- 
October  20,  1885. — 4  L-  ^'t  ^0'»  12  C.  L.  j  fications  of  a  pi^e-emptor. 
0.»  226.  The  case  of  Morgan  v.  Craig  overruled. 

Acting  Secretary  Muldrow  to  Cominissioner 

Sparks,  December  23,  1886. — 5  L.  D.,  303  ; 

660.  13  C.  L.  O.,  238. 


BNTRT-OSAGE  TRUST  LANDS. 

ABRAHAM   L.    BURKE. 

An  entry  should  not  be  canceled  upon  the 
adverse  report  of  a  special  agent. 

To  secure  the  right  to  purchase  these  lands, 
compliance  with  the  requirements  of  the  pre- 
emption laws  with  respect  to  settlement  and 
residence  must  be  shown'. 

Acting  Secretary  Muldrow  to  Commissioner 
Spmrks,  January  23, 1886. — 4  L.  D.,  340. 


661. 


INDIAN  RESERVATION;  RES  JUDICATA. 

CHARLES  W.   FILKINS. 

Land  embraced  within  the  limits  of  an  ex- 
ecutive order  of  reservation,  made  for  a  pub- 
lic purpose,  but  covered  at  the  date  of  such 
order  by  a  prima  facie  valid  entry,  issubjec^ 
to  said  reservation  on  the  cancellation  of  the 
entry. 

The  allowance  of  original  entry  by  the  Gen- 
eral Land  Office  will  not  preclude  the  Depart- 
ment from  determining  whether  the  land  was 
legally  subject  to  such  entry  when  the  case 
comes  up  for  disposition  on  final  proof. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  10,  1886.— 5  L.  D.,  49;  13  C.  L.  O., 


662. 


OSAGE  INDIAN  LANDS-ACT  OP  MAY  28, 

1880. 

UNITED  STATES  V.  WOODBURY   ET   AL. 

The  statutory  oath  required  of  a  pre -emptor 
is  not  applicable  to  an  entry  under  the  act  of 
May  28, 1880. 

By  this  act  the  only  condition  pre-requisite 
o  an  entry  of  these  lands  is  that  the  pur- 


663. 


8ANTEE  SIOUX  INDIAN  RESERVATION. 

LOUIS    EGGERT. 

The  reservation  was  not  open  to  entry  until 
the  approved  list  of  Indian  allotments  was  re- 
ceived at  the  local  land  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  24,  1886. — 5  L.  D.,  311 ; 
14  C.  L.  O.,  12. 


664. 


OSAGE  LAND  -  PRE-EMPTION  -  PURCHASE 
BEFORE  PATENT. 

UNITED   STATES  V.   JOHNSON  ET   AL. 

Until  all  of  the  preliminary  acts  required  by 
law  have  been  performed  by  the  pre-emptor 
he  has  acquired  no  right  as  against  the  Gov- 
ernment. 

Purchasers  after  entry  and  before  patent 
take  only  an  equity  and  are  charged  with  no- 
tice of  all  defects  in  their  title. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  28,  1887. — 5  L.  D.,  442. 


665. 


INDIAN  ALLOTMENTS- ACT  OF  FEBRUARY 

8,  1887. 

INSTRUCTIONS. 

Indians  that  have  heretofore  received  an  al- 
lotment of  a  less  quantity  of  land  than  pro- 
vided in  said  act  should  receive  thereunder  an 
additional  allotment  sufficient  to  make  the  en- 
tire amount  equal  to  that  named  in  said  act. 

Allotments  may  be  made  by  the  regular 
agents  in  charge  of  the  respective  reservations, 
or,  in  the  absence  of  such  agents,  by  special 
agents  appointed  for  that  purpose. 
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The  provisions  of  said  act  are  to  be  car- 
ried into  execution  under  such  rules  and  reg- 
ulations as  may  have  been,  or  may  be,  au- 
thorized and  prescribed  by  the  President. 

All  patents  hereafter  issued  to  Indians  em- 
braced within  the  provisions  of  said  act  should 
be  in  the  form  prescribed  in  the  act. 

Acting  Secretary  Muldrow  to  the  Commis- 
sioner of  Indian  Affairs,  March  29,  1887. — 
5  L.  D.,  520;  14  C.  L.  O.,  63. 


the  proceeds  of  the  land  sold  in  accordance 
therewith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  28, 1887. — 6  L.  D.,  159. 


669. 


666. 


ENTRY   WITHIN  PORMER  OMAHA  INDIAN 
RESERVATION. 

HERMAN   FREESE. 

The  cntryman  is  entitled  to  one  year  from 
date  of  entry  within  which  to  make  his  first 
payment. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  24,  1887.— 5  L.  D.,  708. 


667. 


PRE-EMPTION  FILING-OSAOE  LAND. 

ALFRED   E.   SANFORD. 

The  right  to  .make  pre-emption  filing  can  be 
exercised  but  once,  and  such  right  is  ex- 
hausted though  the  filing  is  subsequently 
transmuted  to  a  homestead  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  27,  1887.— 6  L.  D.,  103;  14 
C.  L.  O.,  156. 


OSAGE  TRUST  LANDS-MITJTAkY  RESER- 
VATION. 

WENIE   ET  AL.   V.    FROST. 

That  portion  of  the  Fort  Dodge  military 
reservation  which  embraced  Osage  trust  lands 
and  was  relinquished  by  the  act  of  December 
15,  1880,  became  subject,  by  such  relinquish- 
ment, to  disposal  under  the  act  of  May  28, 
x88o,  which  requires  the  purchaser  to  be  an 
actual  settler  and  possess  the  qualifications  of 
a  pre-emptor. 

The  establishment  of  the  military  reserva- 
tion upon  these  lands  did  not  defeat  or  im- 
I  pair  the  trust  imposed  by  the  treaty  of  1865, 
'  but  operated  as  a  postponement  of  its  execu- 

■ 

tion. 

Acting  Secretary  Muldrow  to  Commissioner 
,  Sparks,  October  4,  1887. — 6  L.  D.,  175  ;  see 
'  No.  658. 


670. 


668. 


SENECA  INDIAN  LANDS. 

The  application  on  behalf  of  the  Seneca  In- 
dians for  the  sale  of  a  certain  section  sixteen 
in  Seneca  county,  Ohio,  under  the  provisions 
of  the  treaty  of  February  28,  1831,  must  be 
denied,  as  the  Government  has  fully  performed 
its  trust  under  said  treaty  and  accounted  for 


INDIAN  DEED -TREATY  OP  PEBRDARY2S. 

1867. 

HEIRS  OF   PA-PEE-ZE-SEB-WAH. 

The  approval  of  an  Indian  deed  required 
under  section  23  of  the  treaty  of  Febru- 
ary 23,  1867,  and  the  regulations  adopted 
in  pursuance  thereof,  were  not  intended  to  de- 
cide questions  of  inheritance  or  constitute  a 
bar  to  the  assertion  of  the  rights  of  the  legal 
heirs,  but  to  satisfy  the  Secretary  of  the  In- 
terior that  the  benefit  of  the  grant  would  be 
received  by  the  original  rcservee  or  his  heirs. 

The  purpose  of  such  approval  was  to  pro- 
tect the  grantor  rather  than  the  grantee,  and 
only  assured  to  the  purchaser  such  title  and 
.  interest  as  the  grantor  possessed. 
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A  deed  executed  by  the  lawful  heirs  of  the 
original  reservee — so  <^etennined  by  a  tribu- 
nal of  competent  jurisdiction — and  in  harmony 
with  said  treaty  should  be  approved. 

The  rights  of  parties,  holding  under  a  con- 
veyance from  one  who  had  no  title  or  interest 
to  convey,  to  compensation  for  improvements 
placed  on  the  land,  must  be  settled  in  the 
courts,  and  should  not  delay  the  approval  of  a 
deed  executed  by  the  legal  heirs. 


14 


Acting  Secretary  Muldrow  to  the  Commis- 
sioner of  Indian  Affairs,  October  lo,  1887. — 
6  L.  D.,  251. 


[For  matters  bearing  on  the  subject  of  the 
rights  of  Indians  on  the  public  lands,  see  the 
following  under  other  heads:  Nos.  6,  ii,  13, 
75.  79»  »30.  183,  279,  434,  458,  470,  601, 
1040,  1231,  1523,  1535,  1558,  1596,  1633, 
1649,  1743,  2004.] 


/ 


/ 
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MILITARY  BOUNTY  LAND  WARRANTS  AND 
REVOLUTIONARY  SCRIP,  Nos.  671  to  684. 


671. 

MILITARY  BOUNTY  LAND  WARRANTS. 

ANDREW  ANDERSON    ET   AL. 

The  Commissioner  of  Pensions  has  no  au 
thority  to  cancel  a  military  bounty  land  warrant 
in  the  hands  of  an  innocent  assignee. 

The  Commissioner  of  the  General  Land 
Office  has  jurisdiction  as  to  the  bona  fides  of 
holders  of  warrants  by  purchase. 

One  purchasing  a  warrant  issued  in  the 
name  of  a  person  deceased  without  heirs,  or 
of  a  fictitious  person,  is  not  an  innocent  pur- 
chaser. 

Patents  issued  on  warrant  locations  but  with- 
held, should  be  disposed  of  as  to  their  delivery, 
under  directions  of  the  Department,  of  Feb- 
ruary 28,  1881,  made  in  view  of  the  decision  of 
the  Supreme  Court  in  the  McBride  case. 

Secretary  Kirkwood  to  Commissioner  Mc-  \      ^^^^^^  ^^  ^^^   legislation   relating   to   the 
Farland.  July  23,  1881.-1  L.  D.,  i ;  8  C.  L.  1  ^j^^j^j^  ^j,j^^^  j^^^  ^j^^^^  .^  qj^-^^  ^^ 


673. 

VIRGINIA  MILITARY  BOUNTY  LAND  WAR- 
RANTS. 

JOHN   F.   TIPTON. 

The  only  act  of  Congress  which  confers 
authority  to  issue  patents  for  such  lands  is  that 
of  May  27,  1880,  which  is  restricted  to  cases 
of  entries  made  prior  to  January  1, 1852,  and 
not  surveyed. 

Commissioner  Mc Farland  to  John  F.  Tipton, 
Bloomington,  111.,  April  3, 1882. — I  L.  D.,  17. 


674. 


VIRGINIA  MILITARY  BOUNTY  LAND  WAR 

RANTS. 

JEREMIAH    HALL. 


O.,  95  ;  see  No.  678 


672. 


VIRGINIA  MILITARY  DISTRICT,  OHIO. 


JEREMIAH    HALL 


proceedings  under  the  same.      Construction 
of  the  several  acts,  etc.     There  is  no  authority 

j  of  law  under  which  a  patent  can  issue  in  the 

'  case  presented. 

Commissioner  McFarland  to  Jeremiah  Hall, 
May  9,  1882.— I  L.  D.,  5  ;  see  Nos.  672, 675, 

833. 


The  act  of  May  27, 1880,  has  no  relation  to 
the  act  of  March  3,  1855,  and  does  not  cure  1  375^ 

any  error  or  defect  committed  under  the  same.  | 

It  provides  for  issuing  patents  only  where  en-  JEREMIAH  HALL 

tries  have  been  duly  made  but  not  surveyed.  Review  of  the  case  and  statute,  applicable 
and  carried  into  survey  within  three  years  !  thereto,  and  affirmance  of  Commissioner's  de 
after  the  date  of  its  pasage  |  dsion  of  May  9,  1882,  ante. 

Commissioner  McFarland  to  Jeremiah  Hall,       Secretary   Teller  to  Commissioner   McFat 
Circleville,  Ohio,  October  17, 1881.— i  L.  D., '  land,  January  31,    1883. — i    L.    D.,  il  j  see 
3 ;  see  Nos.  673,  674,  675.  833.  j  Nos.  671,  672,  833. 
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678. 

MILITARY  BOUNTY-LAND  WARRANTS 

TRESSIE  M.   PIRPER. 

Receipt  of  a  United  States  military  bounty 
land  warrant  in  payment  of  a  pre-emption  en- 
try is  improper.  Such  warrants  are  only  re- 
ceivable in  the  form  of  locations. 

Manner  of  location  by  warrants  set  forth. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Santa  '*>,  .V.  Mex.,  March  2q,  1883. 
— 2  L.  D.»  673. 


The  public  has  a  right  to  rely  on  this  ruling 
and  to  purchase  prima-facie  valid  warrants 
freely,  with  the  assurance  that  a  good  title  is 
acquired  by  their  assignment. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  14,  1884. — 3  T..  D.,  loi  : 
IJ  C,  L.  O.,  175;  see  No.  671. 


677. 


CLAIM  FOR  RBVOLUTIONARY  BOUNTY  LAND 
SCRIP-ACTS  OF  AUGUST  31.  1852.  AND 
JUNE  22,  1860 -STATEMENT  OF  CASE 
AND  CONSTRUCTION  OF  STATUTES  AP- 
PLICABLE. 

\LGERNON  S.  SULLIVAN,  ADMINISTRATOR  DE 
BONIS  NON  OF  MARY  GATES,  WIDOW 
AND  SOLE  LEGATEE  OF  HORATIO  GATES, 
ON  VIRGINIA  LAND  WARRANT  FOR 
5.^331^  ACRES. 

The  concessions  -of  lands  by  the  State  of 
Virginia  to  officers  in  the  Revolutionary  ser- 
vice having,  in  the  case  of  Major-General 
Gates,  been  satisfied  under  warrants  for  15,000 
acres  and  2,500  acres,  the  warrant  in  question 
being  uriftuthorized  by  law,  cannot  be  recog- 
nized, and  the  claim  is  rejected. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  15,  1884.— 2  L.  D.,  9;  11  C.  L. 
O.,  108 ;  see  No.  680. 


679. 

BOUNTY  LAND-CANCELED  WARRANTS 

INSTRUCTIONS. 

Registers  and  receivers  are  each  entitled  to 
one  per  cent,  of  the  amount  received,  by  the 
local  or  General  Land  OFice,  in  substitution  for 
!  canceled  military  bounty-land  warrants;  de 
posits  for  such  purposes  will  hereafter  be 
made  m  the  proper  local  ofBce,  if  there  is  one 
in  the  State,  and  the  receiver  will  receive  and 
account  for  such  moneys  as  receipts  from  other 
entries  of  lands  are  received  and  accounted 
for. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Des  Moines,  Iowa,  October  15, 
1884. — 3  ^-  l^t  '45  ;  '*  C-  L.  O.  ,239 


678. 

LAND  WARRANT-FRAUD. 

L.    C.    BLACK. 

The  rule  was  enunciated  in  1856  that  a 
military  bounty-land  warrant,  in  the  hands  of 
a  bona-Jid*  purchaser  for  value  without  notice, 
may  not  be   canceled   on  the  ground   that  it 


680. 

PRACTICE-RECONSID  ERATION. 

ADMINISTRATOR     DE     BONIS    NON     OF     MARY 

GATES. 

A  case  will  not  be  re-opened  where  after 
full  opportunity  for  its  presentation  on  review 
a  final  decision  was  rendered  in  which  no 
error  is  now  specified. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  20,  1885. — 3  L.  D.,598;  see 
No.  677. 


681. 


MILITARY  BOUNTY  LAND  WARRANT. 

GEORGE   W.  HENDRY. 

The   assignment  of  a  warrant  in   blank  is 


was  issued  under  misapprehension  or  on  im-  |  not  authorized  under  the  law  or  regulations 
perfect  or  false  evidence.  '  of  the  Department. 
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The  location  of  a  warrant  and  issuance  of 
patent  thereon  operates  as  a  cancellation 
thereof. 

The  Department  cannot  recognize  a  claim 
asserted  under  an  unperfected  warrant  loca- 
tion, where  the  land  claimed  has  either  passed 
from  the  jurisdiction  of  the  Department,  or  has 
been  appropriated  under  some  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  5,  1885. — 4  L.  D.,  172;  12 
C.  L.  O.,  260;  see  No.  683 


682. 

MILITARY  BOUNTY  LAND  WARRANT 

REVERT   AND   REVERT. 

No  attempt  having  been  made  during  a 
period  of  twenty  years  to  procure  a  duplicate 
of  a  lost  warrant,  parties  holding  under  deeds 
of  conveyance  from  the  locator  are  allowed  to 
make  homested  entry  of  the  land  located. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  15,  1885. — ^4  ^^-  ^m  192 ;  12  C.  L.  O.. 
211. 


683. 

REVIEW  DENIED. 

GEORGE  W.  HENDRY. 

Motion  for  review  of  Departmental  decision 
of  October  5,  1885,  (4  L.  D.,  172,)  denied 
by  Secretary  Lamar  November  27,  1885. — 4 
L.  D.,  263;  12  C.  L.  O.,  260;  see.  No  681. 


684. 


VIRGINIA    .aLITARY    LAND  WARRANT- 
SCRIP. 

heir;  of  isham  floyd. 

All  claims  pro-.erly  allowed  under  the  laws 
of  the  State,  prio/  to  March  i,  1852,  are  en- 
titled tQ  recognition  and  to  satisfaction  in 
scrip,  without  respect  to  the  time  when  the 
warrant  was  issued  by  the  register  of  the 
State  land  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  28, 1887. — 5  L.  D.,  531  ;  14  C. 
L.  O.,  62 


[For  other  matters  bearing  on  the  subject  of 
Military  Bounty  Land  Warrants,  see  under 
other  heads,  Nos.  118  and  1624.] 
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MINERAL  LANDS,  Nos.  685  to  803. 


685. 

MINING   CLAIM-APPEAL-CEilTlORARI. 

CEDAR   HILL  MG.   CO. 

A  protestant,  or  party  without  interest,  in  a 
mining  case,  cannot  appeal  as  a  matter  of  right; 
bat  where  the  right  of  appeal  is  for  such  reason 
denied  the  case  should  be  transmitted  to  the 
Department  after  dismissal  by  the  General 
Land  Office. 

Rules  83  and  84  of  Practice  have  their  origin 
in  this  requirement. 

Acting  Secretary  Bell  to  Commissioner 
Williamson,  June  8,  1881. — i  L.  D.,  628. 


686. 


SriNING    CLAIM-APPLICATION-CONFUCT. 

REBELLION   MINING  COMPANY. 

Application  for  patent  of  a  mining  claim, 
which  conflicts  with  a  claim  embraced  in  a 
prior  pending  claim,  cannot  be  received. 

The  rule  is  derived  from  that  provision  of 
the  statute  which  prescribes  the  method  of  filing 
adverse  claims. 

Where  the  statute  prescribes  one  way  in 
which  a  thing  shall  be  done,  it  precludes  every 
other  way. 

Commissioner  McFarland  to  register  and 
receiver.  Salt  Lake  City,  Utah,  October  i, 
i88i. — I  L.  D.,  542;  8  C.  L.  O.,.  105;  see 
Nos.  690,  703,  787. 


687. 


VININ6  CLAIM-MINERAL  LANDS. 

W.   H.   HOOPER. 

Gypsum  and  limestone  are  held  to  be  min- 
enJB. 


Whatever  is  recognized  as  mineral  by  the 
standard  authorities  where  the  same  occurs  in 
quantity  and  quality  to  render  the  land  in 
question  more  valuable  on  its  account  than  for 
agricultural  purposes,  is  mineral  within  the 
meaning  of  the  mining  laws. 

Secretary  Kirk  wood  to  Commissioner  Mc~ 
Farland,  October  8, 1881.— I  L.  D..  560;  8  C. 
L.  O.,  120. 


688. 


COAL   LAND-PRICE-HOW  DETERMINED. 


I 


INSTRUCTIONS. 


The  price  depends  upon  the  distance  from 
a  completed  railroad.  If  at  date  of  proof  and 
payment  the  land  is  more  than  fifteen  miles 
from  such  road  the  price  should  be  not  less 
than  $10  per  acre ;  if  less  than  fifteen  miles, 
not  less  than  |20. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Fariand,  October  17,  1881.— I  L.  D.,  540; 
see  No.  725. 


689. 


MINERAL  LAND-MILITARY  RESERVATION 

FORT  MAGINNIS. 

Mineral  lands  may  be  included  in  reser- 
vations for  military  purposes,  and  they  are  not 
subject  to  appropriation  by  mineral  claiqiants 
while  such  reservation  exists.  But  where 
mining  claims  were  legally  located  and  held 
prior  to  such  reservation,  the  miners'  right 
cannot  be  divested  by  taking  the  land  for  mili- 
tary purposes. 

Attorney-General  MacVeagh  to  the  Secretary 
of  War,  October  21,  1881.— i  L.  D.,  552;  8 
C.  L.  O.,  137. 
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690. 

MINING   CLAIM-ADVER8B   CLAIM-JURIS- 
DICTION. 

BODIE    TUNNEL    AND    MG.     CO.    V.    BECHTEL 
CONSOLIDATED  MG.  CO.   ET  AL. 

A  tannel  location  under  the  United  States 
mining  laws  is  a  mining  claim,  and  can  be  an 
adverse  claim. 

Having  failed  to  hie  an  adverse  claim  and 
commence  suit  as  provided  by  statute,  the  tun- 
nel company  must  be  held  to  occupy  the  po- 
sition of  protestant. 

The  jurisdiction  assumed  by  courts  prior  to 
legislation  granting  such  jurisdiction  to  deter- 
mine conflicting  rights  as  between  adverse  min- 
ing claimants  recognized  and  continued  in 
force  by  the  mining  statute. 

The  case  of  Corning  Tunnel  Company  v. 
Pell  (4  Colorado,  507)  does  not  support  the 
position  that  there  may  be  adverse  mining 
rights  under  tunnel  locations  that  cannot  be 
adjudicated  in  the  courts. 

While  the  Department  has  no  jurisdiction 
to  determine  controversies  as  between  adverse 
nofining  claimants,  where  sufficient  allegations 
hav6  been  made  to  indicate,  if  true,  that  the 
applicant  for  patent  has  not  complied  with  law, 
or  is  not  entitled  to  a  patent,  an  investigation 
should  be  held  as  in  agricultural  cases. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  December  12,  1881. — i  L.  D.,  584; 
8  C.  L.  O.,  173;  see  Nos.  686,  694,  730,  787. 


MINING  CLAIM-APPLICATION  FOR  SUR- 
VEY. 

PHILIP  DEPHANGER. 

Application  for  a  mining  survey  must  \yt  de- 
clined where  the  location  was  not  properly 
marked  and  recorded.  Bearings  and  dis- 
tances  must  be  given  in  a  survey  from  the  re- 
i^ctive  survey  comers  to  the  location  corners, 
and  the  same  must  be  shown  on  the  plat. 

Commtesioner  McFarland  to  surveyor-gen- 
erilt  Vii^ginia  City,  Nev.,  January  26, 1882.^1 
L.  D.,  581. 


692. 

PR  ACTICE-CBRTIOR  ARI-8U  PKRVISORT 
.   AUTHORITT. 

CLONTARF  CLAIM. 

Under  rule  83,  the  matter  subject  to  super- 
vision must  be  so  presented  that  a  reasonable 
presumption  is  raised  in  the  eye  of  the  law 
that  there  has  been  error  or  oversight,  or  at 
least  there  must  be  such  showing  in  the  appli- 
cation as  will  convince  the  Department  that 
a  proper  administration  of  the  public  busi- 
ness requires  its  intervention  in  order  to  pre- 
vent undue  haste,  or,  possibly,  injury  to  im- 
portant and  valuable  interests. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, February  14,  1882.  — i  L.  D.,  569  ; 
9C.  L.  0,9. 


693.' 


MINES-  ADVERSE  CLAIM-  KEG1ILATI0N8- 

WAIVER. 

J.  S.   WALLACE. 

When  it  is  impossible  to  procure  the  survey 
of  the  adverse  claim,  the  adverse  claimant 
may  show  the  nature,  extent,  and  boundaries 
of  the  claim  as  nearly  as  practicable  from  in- 
formation in  his  reach,  and  present  under 
oath  the  reasons  for  not  following  the  official 
regulations.  If  the  facts  justify  such  actfon, 
the  regulations  may  be  waived. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, February  21,  1882. — i  L.  D.,  5^t ; 
8  C.  L.  O.,  188. 


694. 

MINING  CLAIM-ADVERSE   LOCATION- 
WAIVER 

GUSTAVUS   HAGLAND. 

Under  section  2325  Revised  Statutes,  if  no 
adverse   claim  is   filed  duHng   the    required 
>  period  of  publication,  it  is  a.ssumed  that  the 
'  applicant  is  entitled  to  patent,  and  no  agree- 
ment of  parties  can  control  this  statutory  pro 
vision. 


oieasT  ox  laho  oioisions. 


Ill 


If  either  party  claims  a  non-fuliiUment  of 
sadi  agreement  by  the  other,  the  remedy  must 
be  found  in  the  courts,  and  not  before  the  De- 
partment. 

When  one  is  seeking  a  patent  for  his  min- 
ing location,  and  gives  notice  of  the  fact  as 
there  prescribed,  any  other  claimant  of  an  un- 
patented location  objecting  to  the  patent  of 
the  claim,  either  on  account  of  its  extent  or 
form,  or  because  of  asserted  prior  location, 
must  come  forward  with  his  objections  and 
present  them,  or  he  will  afterwards,  be  pre- 
cluded from  objecting  to  the  issue  of  t\^e  pat- 
ent. 

The  silence  of  the  first  locator  is,  under  the 
sutute,  a  waiver  of  his  right. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  March  8,  1882.— i  L.  D.,  591 ;  9  C. 
I"  O.,  55;  see  Nos.  686,  690,  7^6,  787. 


•05. 


SAMB,  ON  REVIEW 

The  development  and  possession  of  a  lode, 
so  far  as  it  runs  on  public  lands,  is  not  inter- 
fered with  in  any  way  by  the  waiver  of  \a  por. 
tion,  even  though  the  original  discovery  shaft 
was  included  in  the  portion  disposed  of. 

Section  2326  of  the  Revised  Statutes  rec- 
ognized portions  of  claims  as  entitled  to  pat- 
ent, and  the  issue  of  separate  patents  on  such 
portions  as  adverse  parties  may  rightfully  pos- 
sess. But  no  patent  can  issue  for  any  por- 
tion of  a  lode  lying  within  the  patented  surface 
ground,  nor  for  any  surface  ground  appurte- 
nant thereto. 

No  part  of  an  entry  can  stand  under  the 
proceedings  based  upon  a  false  survey  and 
pnblicatioft. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  11,  1882.— I  L.  D.,  593. 


nearest  the  claim  will  effect  the  objact  of  it ; 
if  not,  he  may  designate  another. 

The  purpose  of  rule  83  is  the  CQrre,<(tiQii  of 
materia]  errors  in  the  Commissioner's  (lc<;isi0^ 
which  affect  the  merits  of  the  case. 

Secretary  Kirkwood  to  Commissioner  Mc 
Farland,  March  22,  1882. — i  L.  D.,  57a 


PRACTIC1-PUBLICATI0N-BULE83-RIGHT 

OP  APPEAL. 

TOMMY    ET   AL.   V.   STEWART. 

rhe  register  may  exercise  his  official  judg- 
ment as  to  whether  publication  in  the  paper 


697. 


MINING  CLAIM  -PUBLICATION  -COMPUTA- 
TION OF  TIME-ADVERSE  CLAIM. 

TILDEN   ET  AL.   V.  INTER VENOR  MINING  COM- 
PANY. 

It  is  necessary  that  the  notice  of  applica- 
tion for  patent  should  be  posted  in  the  land 
office  during  the  whole  period  of  sixty  days. 

Where,  during  the  period  of  publication 
and  posting,  the  land  office  is  closed  for  a 
brief  time  for  the  purpose  of  removal  to 
another  locality,  such  time  should  not  be  com- 
puted as  a  part  of  the  sixty  days  within  whioh 
an  adverse  claim  must  be  filed.  The  peculiar 
circumstances  take  the  case  out  of  the  general 
rule  prescribed  by  the  statute. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  April  xi,  1882. — I  L.  D.,  572  ;  9  C. 
L.  O.,  93. 


698. 


MINING  CLAIM- APPLICATION- 
PRECEDENCE. 

BIG  FLAT  GRAVEL  MG.  CO.  V.  BIG  FLAT  GOLD 

MG.  CO. 

Applications  for  patent  should  be  received  at 
the  local  office  in  order  of  time — not  accord* 
ing  as  surveys  are  approved  by  the  surveyor- 
general. 

Secretary  Teller  to  Commissioner  McFar- 

land.   May  11,  1882. — I  L.  D.,  562;  9  C.  L. 
O.,  52. 


699. 


MINING  CLAIM-MILL  SITE-ADVERSE 
RIGHT. 

WARREN    MILL    SITE  V.  COPPER   PRINCE. 

A  mill- site  claim  partly  or  wholly  embraced 
in  an  application  for  patent  for  a  mine  can  be 
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protected  only  by  an  adverse  claim  filed  in  the 
usual  manner  and  time. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  i6,  1882. — i  L.  D.,  555. 


700. 

CERTIORARI  -  APPEAL  -  ABANDONMENT- 
ENTRY-PUBLIC  DOMAIN-PATENT 

F.    P.    HARRISON. 

Certiorari  is  not  a  writ  of  right,  but  whether 
it  shall  issue  in  any  case  lies  within  the  dis- 
cretion of  the  tribunal  to  which  the  petition 
has  been  addressed, 

Where  it  appears  that  the  failure  to  appeal 
is  not  due  to  the  laches  of  the  party,  it  does 
not  prejudice  his  rights. 

Entry  gives  the  purchaser  complete  equit- 
able title,  which  is  not  subject  to  forfeiture 
under  the  provisions  of  section  2324,  Revised 
Statutes.  An  entry  made  before  the  circular 
of  July  6,  1883,  went  into  operation  might 
properly  embrace  more  than  one  lode  location. 

Where  an  entry  has  been  erroneously  can- 
cded  the  claim  covered  thereby  cannot  be  ap* 
propriated  by  mere  strangers  to  the  record, 
who  had  located  it  while  the  entry  was  still 
subsisting.     Such  entry  should  be  reinstated. 

The  right  to  patent  is  not  traced  beyond  the 
entryman. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  June  2,  1882. — 2  L.  D.,  767. 


ant  as  to  occcupation  or  possessory  title  to  the 
surface  must  be  left  to  courts  of  competent 
jurisdiction  to  settle. 

The  practice  of  the  Department  of  inserting  in 
town-site  and  mineral-land  patents  mutual 
clauses  of  reservation  adhered  to. 

Secretary  Teller  to  Commissioner  McFar* 
land,  July  6,  1882.— I  L.  D.,  556;  9  C.  L.  O., 
90;  see  No.  842. 


702. 


MINING  CLAIM-POSTING    NOTICE-"  CON- 
SPICUOUS PLACE  " 

LOUISVILLE   LODE  CASE. 

After  entry  the  presumption  is  in  favor  of 
the  recognition  of  the  requisite  antecedent  facts, 
and  the  regularity  of  the  proceedings. 

A  plat  and  notice  posted  in  an  open  shaft- 
house,  where  no  obstruction  is  shown,  and 
where  in  a  particular  locality  it  is  customary 
to  so  post,  considered  such  **  conspicuous 
place  "  as  required  by  law. 

Secretary  Teller  to  Commissioner  McFar- 
land,  August  4,  1882. — I  L.  D.,  548. 


701 


MINING  CLAIM-TOWN  SITE-BURDEN   OF 

PROOF. 

RICO  TOWN-SITE. 

The  burden  of  proof  rests  with  the  protestants. 
They  should  show  location,  title,  and  compli- 
ance with  law  as  regards  both  lode  and  mill- 
site,  as  required  in  a  court  of  justice  to  estab- 
lish such  claim. 

Town  sites  may  be  located  on  mineral 
land.  The  question  of  the  relative  legal 
rights  of  the  town  site  and  the  mineral  claim- 


703. 

MINING    CLAIM  -  CO-TENANTS  -  ADVERSE 
CLAIMANTS. 

GRAMPIAN  LODE. 

I  Section  2324,  Revised  Statutes,  must  be 
construed  in  connection  with  section  2325. 
Co-tenants,  who  are  alleged  to  be  delinquent, 
even  when  they  are  not  so  in  fact,  must  pro- 
tect their  rights  as  advene  claimants. 

Secretary  Teller  to  Commissioner  McFar- 
land,  August  7, 18S2. — i  L.  D.,  544;  9  C.  L. 
O.,  113;  see  Nos.  686,  690,  720,  730,  732, 
787. 


704. 


MINING  CLAIM-ACTS  OF  AN  OFHCBR 
DE  FACTO. 

DEAN   RICHMOND    LODE. 

Where  a  register  of  a  land  office  was  sus- 
pended from  office  and  the  Commissioner  di- 
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rected  the  receirer  to  take  charge  of  the  office, 
and  the  receiver  kept  the  office  open  and  per- 
formed the  duties  of  register  pursuant  to  such 
order,  and  received  and  allowed  an  applica- 
tion for  mineral  patent  and  made  publication 
thereof,  such  acts  were  those  of  an  officer  de 
facto  acting  colore  officii  and  valid  as  to  the 
public  and  to  third  parties  having  an  interest 
therein. 

Acting    Secretary  Joslyn   to  Commissioner 
McFarland,  August  i8,  1882.— i  L.  D.,  545. 


705. 

MINIHG  CLAIM-PSNDINO  ADYSRSS 

SUIT. 

lOLA   LODE  CASE. 

Where  entry  was  allowed  upon  certificate 
that  no  suit  was  pending,  and  the  judgment  in 
applicant's  favor  was  set  aside  and  the  clerk 
directed  to  recall  said  certificate,  said  entry 
was  properly  canceled  upon  the  filing  of  a 
certificate  showing  that  the  suit  was  still  pend- 
ing. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  16,  1882. — i  L.  D.,  539. 


706. 

NOTICB-EXCLUSION. 

HUGHES   ET   AL.   V.   GILBERT    ET  AL.g 

Where  the  plat  and  notice  were  posted  with- 
in the  limits  of  the  claim  as  located,  the  post- 
ing was  sufficient,  although  on  ground  which 
was  excluded  from  the  application. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Leadville,  Colo.,  November  17,  1882. 
—a  L.  D.,  756. 


707. 

MINERAL   8PRING8-N0T   SALINE-LANDS 
CONTAINING  THEM. 

Secretary  Teller,  in  the  Pagosa  Spring  case, 
under  date  of  December  4,  1882,  savs : 

15 


Many  springs  and  many  waters  are  impreg- 
nated with  minerals  held  in  solution ;  but  it 
does  not  follow  that  the  lands  bearing  such 
waters  are  mineral  lands,  and  can  be  patented 
as  such.  Lands  of  a  saline  character  are  an 
exception,  and  are  expressly  provided  for  in 
the  laws  relating  to  the  disposition  of  the  pub- 
lic lands.  Lands  containing  mineral  springs 
not  of  a  saline  character  are  subject  to  sale  un- 
der the  general  laws,  and  not  under  the  acts 
relating  to  the  sale  of  mineral  lands. — i  L. 
L>'»  562;  9  C.  L.  O.,  230. 


708. 


ADVERSE  CLAIMS-PATENT  SUIT  ADJUDI- 
CATION. 

REED  1/.  HoVt. 

January  20,  1882,  the  adverse  claim  to  pat- 
ent of  Silas  Reed  against  an  application  for  a 
mine  in  Utah  was  rejected  by  Commissioner 
McFarland  because  sworn  to  in  Boston,  Mass. 

The  Secretary  says:  As  it  appears,  how- 
ever, that  suit  was  commenced  on  this  claim 
within  the  required  time,  and  is  now  pending, 
I  am  unwilling,  upon  technical  reasons,  to  in- 
terpose objections  to  an  adjudication  of  the 
claim  by  the  appropriate  tribunal. 

I  therefore  modify  your  decision  and  allow 
the  adverse  claim  to  stand. 

Secretary  Teller  to  Conunissioner  McFar- 
land, December  11,  1882. — i  L.  D.,  603;  9 
C.  L.  O.,  190. 


709. 


ADVERSE   MINING    CLAIM-ALLEGATION- 
NOTICB-JUDGMENT. 

ROBINSON   ET  AL.   V,   MAYGER. 

An  allegation  of  aii  adverse  claim,  shown 
upon  a  proper  map,  is  good  notice,  and  if  suffi- 
cient as  a  basis  for  court  proceedings  the  Land 
Department  should  await  the  judgment. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  18, 1882. — I  L.  D.,  538 ;  9  C 
L.  O.,  190. 
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710. 

ADTEE8E  CLAIM-JITKIBDICTION. 

OVENS  ST  AL.  V.  STEPHENS  ST  AL. 

Where  an  adverse  claim  is  presented  in 
proper  form  and  the  courts  have  properly  ac- 
quired jurisdiction,  the  General  Land  Office 
will  not  consider  a  question  which  goes  to  the 
merits  of  the  case. 

Commissioner  McFarland  to  register  and 
receiver,  Leadville,  Colo.,  December  20,  1882. 
— 2  L.  D.,  699;  9  C  L.  O.,  190. 


711. 


lfIKIN0  CLADf-PUBLICATION  OF  NOHCE-- 

IfiBEGULARITT. 

t 

BECKER   ET  AL.  V.  SEARS. 

The  publication  was  made  for  nine  weeks 
under  the  practice  in  force  prior  to  the  Streeter 
decision,  and  protestant  failed  to  file  an  ad- 
verse claim. 

As  it  is  not  shown  that  injury  has  been  done 
to  the  rights  of  others  by  the  irregularity  in 
publication,  and  as  the  error  was  one  of  the 
Government,  and  not  of  the  applicant,  the  pro- 
ceedings will  not  be  declared  void. 

Secretary  Teller  to  Commissioner  McFar- 
Und,  January  ii,  1883. — I  L.  D.,  575;  9  C. 
L.  O.,  211. 


712. 


MINING  CLAIM -SURVEY -SURFACE 
GROUND-PATENT. 

BECKER  ET  AL.  V.   SEARS — REVIEW. 

Section  2333,  Revised  Statutes,  clearly  carves 
out  from  a  patent  to  a  placer  claim  all  known 
lodes  found  therein  at  date  of  application,  to- 
gether with  twenty-five  feet  of  surface  ground 
on  each  side  as  an  incident  thereto.  As  this 
was  a  known  lode,  however  insignificant  in 
value,  and  was  not  legally  claimed  by  Sears 
and  is  now  at  his  request  excluded  from  his 
final  plat  of  survey,  it  necessarily  forms  no 
piLrt  of  his  claim. 


Secretary  Teller  to  CommitMoaor  MeFar- 
land,  January  22,  1883. — I  L.  D.,  577 ;  9  C. 
L.O.,211. 


713. 


MINERAL  LANDS-VALUABLE  DEPOSITS. 

Regulations  governing  the  entry  of  lands 
containing  borax  and  alkaline  earths,  sulphur, 
alum  and  asphalt. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  30, 1883. — i  L.  D.,  561. 


714. 


MINING  CLAIM- PLACER-LODE- PATENT. 

WAR  DANCE  V.  CHURCH  PLACER. 

Where  the  existence  of  a  vein  or  lode  in  a 
placer  claim  is  not  known  at  the  date  of  the 
application,  then  "the  patent  for  the  placer 
claim  shall  convey  all  valuable  mineral  and 
other  deposits  within  the  boundaries  thereof." 

Secretary  Teller  to  Commissioner  McFar^ 
land,  February  2,  1883. — I  L.  D.,  549;  9  C. 
L.  O.,  212;  see  Nos.  717,  718,  783, 


715. 


PRACTICE-RIGHT  OF  APPEAL-PARTIES  IN 
^  INTEREST. 

SANTA  RITA  MINES. 

The  right  of  appeal  to  the  Secretary  is  al- 
lowed to  parties  who  are  shown  to  have  some 
interest  in  a  cause  or  matter  properly  pending, 
and  in  which  a  decision  has  been  made. 

A  claim  cannot  be  set  up  by  mere  assertion. 
A  person  who  has  not  shown  some  evidence 
of  a  claim  can  have  no  standing  as  a  party  to 
a  case  before  this  office. 

If  any  other  rule  were  adopted,  a  stranger 
could  at  any  time,  by  the  bare  allegation  of  & 
claim  to  a  tract  of  land  appear  and  demand 
all  the  rights  and  privileges  of  a  party  to  any 
suit  which  might  be  pending  involving  the 
title  to  such  land. 
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CoouDissioner  McFarland  to  Messrs.  Ford 
it  Braiiuupd,  WashiDgt<»i,  D.  C,  February  13, 
1883. — 2  L.  D.,  579. 


716. 


LOCATION-PATENTED  LODE  CLAIM- 
INTERSECTING  VEIN. 

KENKAGE  M.  GRIFFIN. 

A  locator  cannot  enter  within  the  survey 
lines  of  a  patented  lode  claim  and  make  a  loca- 
tion coincident  therewith,  although  his  dis- 
covery shaft  be  upon  ground  owned  by  him- 
self and  excluded  from  such  patent,  unless  he 
shows  that  such  location  is  upon  a  vein  or  lode 
which  is  clearly  a  cross  or  intersecting  one. 

Commissioner  McFarland  to  the  register 
and  receiver  at  Central  City,  Colo.,  March  6, 
1883.— 2  L.  D.,  735. 


717, 

MlimrG  CLAIM-KNOWN  LODE  WITfilN 

PLACER. 

ROBINSON   V.  ROYDOR. 

Patent  for  placer  claim  in  January,  1876. 
Robinson  applied  for  patent  for  his  lode  claim 
within  the  limits  of  the  placer  <^aim,  August 
JO^  1880,  alleging  that  said  lode  was  known 
to  exist  at  date  of  application  for  placer 
patent. 

Robinson's  application  should  have  been 
received,  and  thereafter  adverse  claim  might 
be  filed  and  the  question  in  controversy  set- 
tled in  the  courts. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  19, 1883.— x  L.  D.,  564;  10  C. 
L.  O.,  18;  see  Nos.  714,  718,  783. 


718. 


MINING  CLAIM -SURFACE  GROUND- 
PLACER. 

SHONBAR   LODE.  . 

The  claim  exceeds  twenty-five  feet  in  width 
on  each  side  of  the  vein.     The  application 


has  been  allowed,  publication  regularly  had, 
and  entry  made.  In  fact  said  claimants  had 
completed  their  proofs,  and  the  same  were 
matter  of  record  in  the  office  for  several 
months  prior  to  the  issuance  of  the  placer 
patents,  and  no  adverse  claim  was  filed.  It 
would  not  be  practicable,  therefore,  at  this 
stage  of  the  cause,  to  remit  these  claimants  to 
the  performance,  de  novo,  of  such  preliminary 
requirements.  In  the  absence  of  an  adverse 
claim  they  are  entitled  to  take  their  lode  and 
twenty-five  feet  on  either  side. 

The  only  question  remaining  is  whether  or 
not  the  excess  over  that  width  of  surface 
ground  can  be  allowed.  This  cannot  be  done. 
The  lode  claimants,  in  order  to  protect  their 
right  to  the  full  extent  of  their  claim,  should 
have  filed  adversely  to  the  placer  application 
within  the  statutory  period,  but  having  failed 
so  to  do,  they  are  expressly  restricted  by  the 
statute  to  their  lode  "and  twenty-five  feet  of 
surface  on  each  side  thereof." 

Secretary  Teller  to  Commissioner  McFar- 
land, March  26,  1883.— i  L.  D.,  551 ;  10  C. 
L.  O.,  18  ;  see  Nos.  714,  783. 


719. 


CERTIORARI ;  EXISTING  HOMESTEAD ; 
N0N-METALLIPBR0U8  DEPOSITS. 

THE  DOBBS  PLACER  MINE. 

A  petition  to  the  Secretary  of  the  Interior 
for  certiorari  under  rule  84  of  the  Rules  of 
Practice,  must  fully  set  forth  the  facts  relating 
to  the  antecedent  proceedings  in  the  case,  but 
a  specific  assignment  of  errors  is  not  required. 

Certiorari  does  not  lie  from  a  decision  of 
the  Commissioner  as  a  matter  of  right,  but  as 
a  matter  of  executive  discretion,  and  where 
the  petition  shows  on  its  face  that  substantial 
justice  has  been  done,  the  application  will  be 
denied. 

A  mineral  entry  is  not  invalid  because  at 
the  time  it  was  made  the  land  was  covered  by 
a  homestead  entry. 

Deposits  of  fine  clay  or  kaolin  being  non- 
metalliferous  in  character,  are  properly  subject 
to  entry  as  placers,  and  not  as  lode  claims. 
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Secretary  Teller  to  Commissioner  McFar- 
Und,  May  lo,  1883. — i  L.  D.,  565;  10  C.  L. 
0.,88. 


720. 


PRIOE  APPLICATI0N-CE0S8-ADVERSB 
CLAIMS  AND  SUITS. 

GREAT  EASTERN   MINING  COMPANY  V.  ESMER- 
ALDA  MINING  COMPANY. 

An  application  for  patent  is  an  appropria- 
tion of  the  ground  embraced  therein,  and 
parties  who  have  filed  an  adverse  claim  against 
an  application  cannot  file  an  application  for 
the  same  ground,  or  any  part  of  it,  while  the 
controversy  is  pending. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  27,  1883. — 2  L.  D.,  704;  10 
C.  L.  O.,  192. ' 


721. 


APPLICATION  UPON  JUDGMENT. 

ALBERT  F.  HARSH. 

An  application  by  an  adverse  claimant  for 
the  ground  in  conflict,  after  judgment  in  his 
favor,  must  be  accompanied  by  an  official 
plat  and  field  notes  of  the  land  applied  for, 
with  a  certificate  of  J500  worth  of  improve- 
ments thereon.. 

Commissioner  McFarland  to  the  surveyor- 
general  at  Denver,  Colo.,  July  27,  1883. — 2 
L.  D.,  706;  10  C.  L.  O.,  207. 


will  be  suspended  until  after  a  hearing,  at 
which  the  burden  of  proof  shall  be  upon  the 
mineral  claimant. 

The  report  of  the  surveyor-general,  acting 
under  instructions  from  the  Commissioner, 
was  a  sufficient  designation  of  the  land  as  agri- 
cultural under  the  act  of  July  26, 1866,  (section 
2342,  Revised  Statutes). 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  3,  1883. — 2  L.  D.,  712; 
10  C.  L.  O.,  169. 


722. 

AGRICULTURAL  CONTEST-HOMESTEAD 
ENTRY-HBARING-CONSTRUCTION. 

HOOPER   V.  FERGUSON. 

A  mineral  application  for  land  designated 
as  agricultural  and  covered  by  a  homestead 
entry  must  not  be  received  until  after  a  hearing 
determining  its  mineral  character. 

Although  the  application  in  question  was 
received  contrary  10  the  above  rule,  it  will 
not  be  held  for  cancellation,  but  both  claims 


723. 


PRACTICE-CONSTRUCTION-BURDEN  OP 
PROOP-RELATIVE  VALUE. 

CALEDONIAN   MINING  COMPANY  V.  ROWEN. 

Rule  of  Practice  No.  87  applies  only  where 
notice  is  sent  through  the  mails  from  the  local 
office. 

Where  the  interests.of  the  Government  are  in- 
volved, as  in  a  contest  concerning  the  character 
of  the  land,  and  where  justice  is  facilitated 
and  promoted,  the  Department  will  consider 
an  appeal  from  the  Commissioner's  decision, 
although  not  filed  within  the  time  required  by 
the  Rules  of  Practice. 

A  rehearing  will  not  be  ordered  when  it 
appears  that  the  evidence  to  be  offered  will  be 
merely  cumulative. 

Section  2341,  Revised  Statutes,  applies  to 
persons  who  occupied  and  improved  land, 
theretofore  designated  as  mineral,  prior  to 
their  claims  for  it;  section  2342,  Revised 
Statutes,  applies  to  persons  who  made  claims  to 
lands  already  set  apart  as  agricultural. 

Section  2342,  Revised  Statutes,  contemplates 
that  the  land  shall  be  "  clearly  "  agricultural ; 
it  \s  prima  facie  so  by  its  return  as  agricultural 
by  Ihe  surveyor-general;  but  said  reiufn  is 
subject  to  contest,  wherein  the  burden  of  proof 
is  on  the  party  denying  its  correctness,  and 
wherein  its  comparative  value  for  mining  or 
agriculture  must  be  shown. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  15,  1883.— 2  L.  D.,  714; 
10  C.  L.  O.,  307,  309. 
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724. 

8AME-0N  RBYIEW. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  lo,  1883. — 2  L.  D.,  719;  10 
C.  L.  O.,  309, 


725. 


PRICB-COHPLETED  RAILROAD-CON- 
STRUCTION-LACHES. 

PRANK   FOSTER   ET   AL. 

The  price  of  coal  land  is  determined  by  its 
distance  from  a  completed  railroad  at  date  of 
entry,  irrespective  of  the  preference  right  of 
entry. 

The  maximum  price  must  be  paid  if  the 
land  is  within  15  miles  of  a  completed  railroad, 
although  an  inaccessible  range  of  mountains 
lies  between. 

The  act  of  July  28,  1882,  did  not  withdraw 
lands  in  the  Ten  Mile  Strip,  in  Colorado, 
from  the  general  rule  regulating  price. 

Whatever  rights  might  have  been  acquired 
by  certain  parties  during  the  suspension  from 
sale  of  lands  in  the  Ten  Mile  Strip  were  lost 
by  their  failure  to  6Ie  declaratory  statements 
within  sixty  days  from  July  28,  1882. 

Commissioner  McFarland  to  the  register  and 
receiver  at  Leadville,  Colo.,  October  9,  1883. 
— 3  L.  D. ,  730 ;  10  C.  L.  O.,  34 1 ;  see  No.  688. 


726. 


PLACER  CLAIM-ADDITIONAL   LOCATION- 
EXPENDITURES. 

JOSEPH   M.    KNAPP. 

Where  an  application  for  patent  embraces  a 
placer  location  properly  made  and  assigned  to 
applicant,  and  also  additional  ground  claimed 
by  virtue  of  relocation  by  himself  of  the  origi- 
nal location,  enlarging  its  boundaries,  such 
additional  ground  must  not  exceed  the  amount 
of  20  acres.  As  such  application  embraces 
land  claimed  under  two  separate  locations, 
I500  must  be  shown  to  have  been  expended 
upon  or  for  the  bene6t^f  each  location. 


Commissioner  McFarland  to  the  register  and 
receiver  at  Lead ville,  Colo.,  October  16,  1883. 
— 2  L.  D.,  763. 


727. 


COAL  LANDS-DISQUALIFICATION- ASSIGN- 
MENT. 

KERR  ET  AL.  V.  UTAH-WYOMING  IMPROVE- 
MENT  COMPANY. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  25,  1883.— 2  L.  D.,  727  ;  10  C- 
L.  0.,207. 


728. 


DEPOSIT-FIELD  WORK-OFFICE  WORK. 

GEORGE  B.  FOOTE. 

No  deposit  is  required  to  accompany  an  ap- 
plication for  a  survey  in  the  field.  For  plat- 
ting or  office  work  a  deposit  must  be  made. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  2,  1883. — 2  L.  D.,  773;  10 
C.  L.  O.,  272;  see  No.  9$. 


729. 


BURDEN  OF  PROOF-CHAIiACTER  OF  PROOF 
-RELATIVE  VALUE. 

DUGHI   V.   HARKINS. 

In  a  contest  between  mineral  and  agricul- 
tural claimants,  where  the  land  was  returned 
as  agricultural  by  the  surveyor-general,  the 
burden  of  proof  is  upon  the  mineral  claimant. 

The  proof  of  the  mineral  character  of  the 
land  must  be  specific  and  based  upon  actual 
production  of  mineral,  and  must  show  that  the 
mineral  value  of  the  land  is  greater  than  its 
agricultural  value. 

Secretary  Teller  lo  Commissioner  McFar- 
lard,  November  21,  1883. — 2  L.  D.,  721  ;  10 
C   L.  O.,  309. 
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730. 

DEFECTIVE  ADVERSE  CLAIM-SUIT  PEND- 
ING. 

SAMUEL  MCMASTER. 

Although  the  adveree  claim  was  dismissed 
because  sworn  to  by  an  attorney  instead  of  an 
adverse  claimant,  and  such  action  became 
final  by  failure  to  appeal,  nevertheless,  suit 
having  been  commenced  thereon  in  the  courts 
within  thirty  days  from  filing,  the  Depart- 
ment will  suspend  action  until  such  suit  is 
terminated. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  7,  1883. — 2  L.  D.,  706;  10 
C.  L.  O.,  322  ;  see  Nos.  686,  690,  703,  732, 

735»  744»  787- 


731. 

INTERVENING  PATENTED  GROUND -PAR- 
ALLEL VEIN-INTERSECTING  VEIN. 

KENEAGE  M.   GRIFFIN.     (ON   APPEAL.) 

A  location  which  is  separated  along  the  line 
of  the  lode  by  a  patented  lode  claim  is  invalid 
as  to  that  portion  beyond  the  patente^l  claim. 
A  parallel  vein  within  the  side  lines  of  a 
patented  claim  passes  with  the  patent. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  7,  1883. — 2  L.  D.,  736;  10 
C.  L.  O.,  306. 


732, 

FAILURE  TO  BRING  SUIT -PUBLICATION- 
OIL-BEARING  LANDS. 

DOWNEY  V.    ROGERS. 

Where  suit  is  not  commenced  within  thirty 
days  after  filing  an  adverse  claim,  as  required 
by  statute,  it  must  he  held  that  no  adverse 
claim  exists. 

A  slight  misdescription  in  the  published 
notice  held  insufficient  to  defeat  the  regularity 
of  the  proceedings. 

Secretary  Teller  to  Commissioner  McFar-' 
land,  December  8,  1883.— 2  L.  D.,  707;  10 
C.  L.  O.,  307. 


733. 

WATER  RIGHT-PLACEK  CLAM. 

WILLIAM  A.  CHESSMAN. 

Where  it  is  evident  that  an  application  for 
a  placer  claim  is  in  fact  an  attempt  to  secure  a 
patent  for  a  water  right  the  application  will  be 
rejected. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  11,  1883. — '  L-  ^-t  774;  '^ 
C.  L.  O.,  322. 


734. 


ABANDONMENT-PROOF  NOT  REQUIRED 

WHEN. 

THE    MANHATTAN     AND    SAN     JUAN     SILVER 
MINING    COMPANY. 

Where  entry  of  a  mining  claim  is  based  upon 
a  relocation  of  an  alleged  abai^doned  mineral 
claim,  and  no  adverse  claim  upon  the  latter 
is  filed  as  required  by  statute,  proof  of  such 
abandonment  is  not  necessary. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  19,  1883.—  ^  L-  ^-v  ^9^  »  '^ 
C.  L.  O.,  322. 


735. 

PUBLICATION-  CONSTRUCTION-  PRACTICE 
-CROSS-ADVERSE  CLAIMS  AND  SUITS. 

MINER  V,  MARIOTT   ET  AL. 

The  construction  of  section  2325,  Revised 
Statutes,  which  allows  sixty-three  days  within 
which  to  file  an  adverse  claim  is  erroneous,  and 
will  not  be  followed  in  the  future. 

Until  a  rule  b  changed  it  has  all  the  force 
of  law,  and  acts  done  under  it  while  it  is  in 
force  must  be  regarded  as  legal. 

Under  the  circumstances  in  this  case,  cross 
adverse  claims  having  been  filed  and  suits 
thereon  commenced  in  court,  further  pro- 
ceedings in  the  Department  will  be  suspended. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  4,  1884.— 2  L.  D.,  709;  10  C. 
L.  O.,  339.  ^ 
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736. 

COIfOTRTJCTIOir  -  LEGAL    SUBDIVISIONS  - 
UNNAYIGABLB  STREAMS-UStrFRIICT 

WILLIAM  RABLIN. 

Sections  2329  to  2331,  Revised  Statutes, 
should  be  construed  as  requiring  placer  claims 
situated  upon  surveyed  lands  to  conform  to 
the  legal  subdivisions  thereof,  only  where 
reasonably  practicable. 

A  placer  location  may  include  the  bed  of 
an  nnnavigable  stream,  and  the  locator  has  an 
nsixfract  in  the  water  therein. 

Secretary  Teller  to  Commissioner  McFar- 
landy  January  5,  1884. — 2  L.  D.,  764;  10  C. 
L.  O.,  338. 


737. 


RELOCATION  -  ADVERSE  CLAIM  -  DISUOV- 
KRT-LOCAL  STATUS-PRESUMPTION. 

WIGHT   ET  AL.   V.  TABOR    KT   AL. 

Under  the  mining  laws  of  the  United  States, 
and  those  of  Colorado,  a  mining  claim  cannot 
be  relocated  so  as  to.  embrace  ground  claimed 
and  possessed  by  others  under  color  of  title. 
Piarties  who  fail  to  adverse  a  pending  ap- 
plication admit  that  they  have  no  right  to  the 
ground  embraced  therein  and  cannot  after- 
ward be  heard  to  set  up  either  an  equitable  or 
legal  title  to  the  premises. 

It  is  not  necessary  that  mineral  be  discov- 
ered in  the  discovery  shaft  if  it  is  discovered 
within  the  limits  of  the  claim  before  adverse 
rights  attach. 

Qitatre.  Can  the  legislature  of  a  State  add 
further  conditions  to  the  provisions  of  the 
United  States  statute,  which  only  requires  the 
discovery  of  mineral  within  the  claim  ? 

After  entry,  where  there  is  no  evidence  of 
fraud,  and  in  a  question  between  the  Govern- 
ment and  applicants  only,  if  it  becomes  neces- 
sary, in  order  to  support  the  entry,  to  find 
that  applicants  had  mineral  in  their  discovery 
shaft,  it  will  be  so  found  in  all  cases  where 
the  evidence  is  conflicting. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  15,  1884.— 2  L.  D.,  738;  xo 
C.  L.  O.,  393. 


738. 

PUBLICATION-DISCRETION   OP  REGISTER. 

WILLIAM  A.  ARNOLD. 

The  selection  of  newspapers  for  publica- 
tion of  mining  notices  is  a  matter  resting  in 
the  sound  discretion  of  the  register.  Other 
things  being  equal,  the  convenience  of  the 
applicant  should  be  consulted. 

Commissioner  McFarland  to  register  and 
receiver,  Leadville,  Colo.,  February  19, 1884. 
—2  L.  D.,  758 ;  10  C.  L.  O.,  376. 


739. 

NOTICE-HEARING. 

MO Y LAN   C.  FOX. 

The  Rules  of  Practice  in  regard  to  notice 
must  be  strictly  followed. 

Because  of  failure  to  do  so,  the  case  is  re- 
manded for  rehearing  after  due  notice. 

Commissioner  McFarland  to  register  and 
receiver,  Salt  Lake  City,  Utah,  March  5, 1884. 
—2  L.  D.,  766;  II  C.  L.  O.,  2. 


740. 

PROTESTANT-CERTIORARl. 

WIGHT   ET   AL.  V.  TABOR    ET   AL.      ( ON 
REVIEW.) 

Protestants  have  no  standing  before  the 
Department  as  litigants. 

Assignments  of  error  upon  a  refusal  of  the 
Secretary  to  reverse  the  Commissioner's  de- 
cision ^brought  before  him  by  certiorari  are 
meaningless,  no  issue  having  been  made  be- 
fore the  Department. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  6,  1884. — 2  L.  D.,  743;  11  C. 
L.  O.,  4;  see  No.  737. 


741. 

ALABAMA  MINERAL  LANDS. 

NANCY   ANN   CASTE. 

The  general  instructions  of  April  22,  1880, 
revoking  mineral   withdrawals,  and  shifting 
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the  burden  of  proof  from  agricultural  to  min- 
eral claimants,  applied  to  the  public  lands  in 
Alabama  as  well  as  to  those  in  other  States. 

The  act  of  March  3,  1883,  providing  for  the 
sale  of  mineral  lands  in  Alabama,  had  refer- 
ence solely  to  such  of  those  lands  as  had  not 
been  previously  disposed  of;  entries — or  ap- 
plications, with  satisfactory  proof  and  tender 
of  purchase  money — previously  made  w'.«; 
valid  appropriations  of  the  land  which  they 
covered,  unless  impeached  for  fraud  in  the 
usual  manner,  upon  which  the  act  had  no 
retroactive  effect. 

Where  at  the  date  of  filing  or  entry  no  min- 
eral was  known  to  exist,  the  fact  that  mineral 
is  subsequently  discovered  will  not  operate  to 
deprive  a  settler  of  the  right  to  perfect  his 
claim,  in  case  he  complies  with  all  legal  re- 
quirements in  regard  to  residence,  cultivation, 
and  improvement  of  the  land. 

Lands  covered  by  bona  fide  perfected  or  in- 
choate settlement  claims  cannot  be  offered  at 
public  sale  under  said  act. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  3,  18S4. — 3  L.  D.,  169;  11  C.  L. 
O..  35- 


742. 


SPECIAL  AGENT'S  REPORT-MINING  CLAIM 

-HEARING. 

FRANKLIN    L.   BUSH   ET  AL. 

Where  a  special  agent  reports  non-com- 
pliance with  the  mining  law  in  the  matter  of 
expenditures,  notice  should  be  given  the  min. 
ing  claimants  that  a  hearing  will  be  had,  and 
the  special  agent  should  be  directed  to  produce 
witnesses  to  sustain  his  report. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  15,  1884.— 2  L.  D.,  788;  11  C. 
L.  0.,34. 


743. 


.\PPLICATION  -  CONFLICTING  APPLICA- 
TIONS-PREMATURE ENTRY. 

THE  GUNNISON     CRYSTAL     MINING   COMPANY. 

An  application  for  patent  duly  filed  in  the 
Land  Office  should  be  treated  as  prima  facu 


evidence  of  an  appropriation  of  the  premises 
described  therein,  and  a  subsequent  application 
pending  the  first  is  irregular. 

Where  the  claimants  under  the  second  appli- 
cation, having  adversed  the  first  and  having 
brought  suit  in  support  of  the  adverse,  prema- 
turely enter  the  ground  in  conflict  before  the  suit 
has  been  decided,  and  it  is  afterward  decided 
in  their  favor,  the  question  is  one  solely  be- 
tween the  Government  and  the  claimant,  and 
the  Government  may  waive  the  irregularity. 

Secretary  Teller  to  Commissioner  McFar- 
land,  May  i,  1884. — 2  L.  D.,  722;  11  C.  L. 
O.,  70. 


744. 


DISCOVERY-OCCUPATION-SEGREGATION- 
ADVERSE  CLAIM-APPLICATION-LODE 
AND  SURFACE  GROUND. 

BRANAGAN    KT   AL.   V.    DULANEY. 

A  location  based  upon  a  discovery  made  with 
in  the  limits  of  another  existing  and  valid  loca- 
tion is  illegal.   The  rule  is  otherwise  where  the 
first  locators  fail  to  comply  with  the  law  within 
the  statutory  period  prior  to  the  last  location. 

Lands  lawfully  located  and  worked  for  min- 
ing purposes  are  as  completely  segregated 
from  the  body  of  public  lands  as  if  a  patent 
had  issued  for  them. 

Where  the  owner  of  the  original  location  fails 
to  adverse  the  application  for  patent  on  the 
junior  location,  it  must  be  assumed,  under  sec- 
tion 2325,  Revised  Statutes,  that  the  claimant 
under  the  junior  location  is  entitled  to  a  pat- 
ent as  against  the  claims  of  the  prior  locator. 

Where  an  application  for  patent  is  adversed, 
the  applicant  is  at  liberty  to  litigate  with  the 
adverse  claimant,  or  relinquish  the  ground  in 
conflict  and  take  a  patent  for  the  remainder, 
or  dismiss  his  application  for  patent  and  rely 
upon  his  possessory  title. 

A  location  of  surface  ground  which  does  not 
include  any  part  of  the  lode  claimed  to  have 
been  discovered  therein  is  invalid.  Surface 
ground  is  an  incident  of  the  lode. 
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Secretary  Teller  to  Commissioner  McFar-        Secretary  Teller  to  Commissioner  McFar- 

land.  May  i,  1884. — 2  L.  D.,  744;  11  C.  L.  land,  May  29,  1884. — 2  L.  D.,  754;  ii  C.  L. 

O.,  67  ;  see  Nos.  690,  703,732,  735,  744,  763*  O.,  102. 

787  


745. 

DISCOVERY 

JAMKS  \fITCHELL   ET   AL. 

Although  prior  to  location  no  discovery  of 
mineral  was  made  within  the  ground  claimed, 
upon  a  subsequent  discovery  prior  to  appli- 
cation for  patent  the  location  became  good  and 
sufficient,  in  the  absence  of  any  adverse  rights. 

Commissioner  McFarland  to  the  register  and 
receiver  at  Central  City,  Colo.,  May  3,  1884. 
— 2  L.  D.,752. 


746. 


748. 

MILL  SITE -CONSTRUCTION-SEVERAL 

TRACTS. 

J.   B.    HOGGIN. 

Under  section  2337,  Revised  Statutes,  a  mill 
site  embraced  in  an  application  and  entry  for 
a  lode  claim  may  include  such  number  of 
pieces  or  tracts,  within  the  restriction  of  5 
acres,  as  may  appear  to  be  necesssary  to  the 
proprietor  of  the  lode  claim  for  mining  and 
milling  purposes. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  2,  1884. — 2  L.  D.,  755  ;  II  C.  L. 
O.,  102. 


COAL  LAND -DECLARATORY  STATEMENT. 

J.    W.    HALLOWELL. 

The  declaratory  statement  under  sections 
2348  and  2349,  Revised  Statutes,  must  be  made 
by  the  applicant  himself 


749. 

MINING  CLAIM- J?ORM  OF  LODE  LOCATION. 

BREECE   MINING   COMPANY. 

The  form  of  a  lode  location  need  not  nec- 
essarily be  that  of  a  parallelogram ;  the  forma- 


^r  a„  J  ci-  •         /  ,  tion  of  the  mineral  deposit  must  govern. 

No  conflict  or  adverse  nlmg  appeanng  of  [  re 


record  the   claimant  is  allowed  to  make  his  1 
declaratory  statement   and  affidavit  nunc  pro 
tunc. 

Commissioner  McFarland  to  register  and 
receiver  at  Leadville,  Colo.,  May  29,  1884. — 
2  L.  D.,  735 ;  10  C.  L.  O.,  102. 


Secretary  Teller  to  Commissioner  McFar- 
land, July  16,  1884. — 3  L.  f.».,  II;  II  C.  L. 
O.,  132. 


747. 

LOCATION  BY  REGISTER-BON A-FIDE  PUR- 
CHASER. 

RUST   AND   CRITESER. 

Without  considering  whether  a  location  by 
a  register  was  in  violation  of  the  circular  of 
August  26,  1876,  the  entry  of  bona  fide  pur- 
chasers under  the  location  should  not  be  ':an- 
celed. 


750. 

MINING  CLAIM -ADVERSE  APPLICATIONS. 

HALL   ET   AL.   V.    STREET. 

Where  application  for  patent  was  made  for 
ground  covered  by  a  prior  application,  and 
the  conflict  was  shown  by  the  record  in  the 
first  application,  the  second  application  should 
have  been  treated  as  an  adverse  claim. 

Althou^^h  the  second  applicants  did  not  file 
an  adverse  claim,  being  misled  by  the  error 
of  the  register  in  receiving  their  application, 
they  will  now  be  allowed  thirty  days  in  which 
to  institute  suit. 
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Acting    Secretary  Joslyn  to  Commissioner  '      Acting  Commissioner  Harrison  to  register 
McFarland,  July  24,   1884.— 3   L.  D.,  40;  1 1    and  receiver,  Eureka,  Nev.,  October  18, 1884. 


C.  L.  O.,  146. 


751. 


COAL  LAND-SUBDIVISIOI^AL  ENTRY. 

MITCHELL  V.   BROWN. 

Coal  lands  must  be  entered  by  legal  subdi- 
visions, and  there  is  no  authority  for  segregat- 
ing the  coal  from  the  other  land  within  a  forty- 
acre  subdivision. 

The  question  to  be  determined  is  whether 
the  forty  acres,  taken  as  a  whole,  are  more  val- 
uable for  the  coal  which  they  contain  than  for 
agricultural  purposes. 

Acting  Commissioner  Harrison  to  the  regis- 
ter and  receiver,  Durango,  Colo.,  August  6, 
1884. — 3  L.  D.,  65  ;  II  C.  L.  O.,  214. 


— 3  L.  D.,  149;  II  C.  L.  O.,  277. 


752. 

MINERAL  LAND-BUILDING  STONK. 

H.    P.    BENNETT,  JR. 

Land  chiefly  valuably  for  deposits  of  build- 
ing stone,  and  containing  no  lodes  or  veins  of 
quartz  or  other  rock  in  place,  may  he  entered 
as  a  placer  claim. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Leadville,  Colo.,  September  i8,  1884. 
— 3  L.  D.,  116. 


753. 


754. 

ALABAMA  MINERAL  LANDS. 

JAMIS   A.  JONES. 

The  act  of  March  3,  1883,  was  not  intended 
to  change  previous  constructions  of  law  re- 
specting mineral  lands. 

Said  act  conferred  no  rights  except  in  cases 
where  entries  had  been  made  prior  to  its  pas- 
sage ;  and  all  lands  theretofore  reported  as 
containing  coal  and  iron,  which  appeared 
upon  the  official  records  as  vacant  or  free  from 
claim,  must  be  offered  at  public  sale. 

The  act  of  May  14,  1880,  does  not  apply  to 
a  homestead  settlement  upon  lands  not  subject 
to  homestead  entry. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  4,  1884. — 3  L.  D.,  176; 
II  C.  L.  O.,  260., 


755. 


MINING  CLAIM-ADVERSE  CLAIM; 
ASSIGNMENT. 

JACKSON   MINING  COMPANY. 

Where  a  part  of  the  ground  embraced  in 
the  entry  is  entered  by  virtue  of  an  assign- 
ment to  the  appplicant  by  an  adverse  claimant, 
who  has  been  successful  in  the  courts,  the  ap- 
plicant as  to  that  portiori  of  his  claim  stands 
in  the  place  of  his  assignor,  and  must  show 
five  hundred  dollars  expenditure  thereon. 


MINING  CLAIM-AGRICULTURAL  CONFLICT. 

MAGALIA   GOLD   MINING     COMPANY   V,  FERGU- 
SON. 

The  Government,  as  well  as  the  contestants, 
is  interested  in  determining  the  character  of  a 
tract  claimed  both  as  mineral  and  as  agricultu- 
ral land,  and  a  mere  Rule  of  Practice  (Rule 
77)  interfering  must  yield. 

Due  weight  should  be  give.n  to  all  the  evi- 
dence, whether  showing  the  absolute  or  rela> 
tive  value  of  the  land  for  mining  or  agricul- 
ture. Carron  v.  Curtis  and  other  cases  com- 
pared and  distinguished. 

Where  the  tract  was  returned  as  agricultural 
and  the  mineral  claimants  have  not  shown 
that  it  is  valuable  for  mining,  but  where  the 
evidence  shows  that  a  portion  of  it  was  form- 
erly embraced  by  a  mining  claim,  that  mineral 
claimants  are  working  successfully  a  short  dis- 
tance northeast  of   it  a    vein   which   trends 
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southwesterly  and  so  continuing  (as  it  is  l)e  quit-claimed  all  his  interest  in  the  lode  to  one 
lieved  it  does)  will  penetrate  it,  that  it  overlies  '  Campbell,  who  has  also  conveyed  it  to  the 
a  system  of  subterranean  gold-bearing  chan-  Edgar  Mining  Company,  because  Smith  has 
nels  covered  by  lava  and  has  the  characteris-  i  fully  complied  with  the  law  in  locating,  etc., 
tic  outcropping  rock,  and  that  the  lava  surface  and  the  evidence  shows  privity  between  all  the 
hsLS  decomposed  and  formed  a  very  poorqual-  '  parties,  and  their  desire  and  intention  that  Smith 
ity  of  sandy  soil,  the  major  portion  of  which  I  should  apply  for  and  obtain  the  patent. 
is  inarable  without  irrigation,  a  rehearing  may  Secretary  teller  to  Commissioner  McFar- 
be  had  at  the  expense  of  the  mineral  claim-  land,  January  26,  1885.— 3  L.  D.,  340. 
ants.  I 

Secretary  Teller  to  Commissioner  McFar-  1  

land,  December  5,  1884. — 3   L.  D.,  234;   u  j 

C.  L.  0.,  294.  .  ,  758. 


756. 


MINING  CLAIM-RELOCATION 

PROTEST. 


WORK 


MCN£AL    ET   AL.    7'.  PACK    ET    AL. 

On  the  protestants  against  a  mineral  patent 
(for  failure  to  do  the  requisite  work)  is  ihe 
burden  of  proof,  and,  as  forfeitures  are  in  law 
odious,  the  evidence  warranting  a  forfeiture 
should  be  clear  and  convincitig. 

"When  the  parties  owned  two  adjoining 
claims  and  a  drift  in  one  of  them  was  run  in 
the  direction  of  the  other,  under  the  advice  of 
mining  experts,  with  a  view  to  the  improve- 
ment of  both,  it  is  available  for  holding  them 
both. 

A  tortious  entry  is  unavailable  for  the  pur- 
pose of  a  valid  location  of  a  mining  claim, 
and,  in  Colorado,  where  adverse  possession 
was  obtained  on  a  legal  holiday,  by  stealth, 
when  the  locators  were  temjwrarily  absent, 
and  was  retained  by  threats,  it  was  in  viola- 
tion of  the  local  statutes,  although  the  loca- 
tors were  derelict  in  performing  the  requisite 
work,  and  gave  no  right  of  relocation . 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  29,  1884. — 3  L.  D.,  267  ;  1 1 
C.  L.  O.,  307. 


757. 


MINING   CLAIM -APPLICATION  FOR 
PATENT, 


A.    P. 


SMITH. 


Smith's  application  for  mineral  patent  is  al 


MINING   CLAIM;    MILL-SITE -NOTICE. 

JOHN    W.    BAILEY   ET   AL.   AND    GRAND   VIEW 
MINING   AND    SMELTING  CO. 

Although  under  the  law  and  office  regula- 
tions, notice  should  be  posted  on  the  mill-site 
as  well  as  upon  the  lode  portion  of  the  claim, 
in  this  case,  in  view  of  the  improvements 
erected,  and  that  no  adverse  right  has  inter 
vened.and  the  fact  that  the  failure  to  post  was 
through  oversight,  the  requirement  is  waived. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  10,  1885. —  3  L.  D.,  386;  see 
No.  793. 


759. 

MINERAL  ENTRY-KNOWN  LODE. 

SHONBAR    LODE. 

The  twenty-five  feet  referred  to  in  section 
2333,  United  States  Revised  Statutes,  is  to  be 
measured  from  the  center  of  the  vein  or  lode. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  10,  1885. — 3  ^-  ^'*  S^^J  *c« 
Nos.  714,718,783, 


760 

MINING  CLAIM-PROTESTANT. 

MCGARRAHAN    V.  NEW   IDRIA   MINING  CO. 

The  plaintiff  having  filed  no  adverse  claim 
during  the  period  of  publication  must  be  re- 
garded as  a  protestant  and  therefore  not  en- 


lowed,  notwithstanding  that  be  has  sold  and  1  titled  to  the  right  of  appeal. 
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No  error  appearing  in  the  proceedings  be-  '  Acting  Secretary  Jenks  to  Commissioner 
low  the  application  for  a  writ  of  certiorari  is  Sparks,  July  20,  1885. — ^4  L.  D.,  30;  12  C. 
dismissed.  I  L.  O.,  143. 

Secretary  Teller  to  Commissioner  McFar-  '  

land,  February  26,  1885. —  3  L.  D.,  422;  ii  , 

C.  L.  O.,  370.  '  764. 

I  CHAEACTER  OF  LAND. 

I  ROBERTS  V.  JEPSON. 


761. 

PLACER  CLAIM-WATER  RlOHT. 

ROBERT   S.  HALE. 

• 

Where  the  claim  in  effect  is  for  a  water  right 
only,  it  is  not  competent  to  issue  patent  there- 
for as  a  placer  claim. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  9, 1885. — 3  L.  D.,  536;  12  C.  L. 
O.,  67. 


Proof  that  neighboring  lands  contain  oil  is 
not  sufficient  to  defeat  an  entry  of  land  re- 
turned as  agricultural. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  22,  1885.— 4  L.  D.,  60. 


762. 

;MINING   CLAL\f-IMPROVEMENT. 

LITfLE    PET    LOUIi. 

The   allowance   of  an   entry  is   erroneous 
where  the  applicant  did  not  at  the  time  of  ap- 
plication, or  within  the  period  of  publication,  i 
file   the    certificate   of  the    surveyor-general  , 
showing  the  expenditure  of  1(500   upon  the 
claim. 


765. 

MINERAL  APPLICATIONS-SCHOOI.  LANDS* 

ORDER    OF   SUSPENSION. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  July  30,  1885. — 4  L.  D.,  75  ;  12  C. 
L.  O.,  191 ;  see  No.  536. 


766. 

COAL  LAND  ENTRY. 

LEZEART  V.   DUNKKR    ET   AL. 


Acting  Secretary  Muldrow  to  Commissioner  I      In  case  of  an  application  to  purchase  under 
Sparks,  July  9,'  1885. — 4  L.  D.,  17 ;   12  C.  L.  1  section  2347,  without  having  filed  dcclaratorv 


O.,  130;  see  No.  774. 


763. 

MINING  CLAIM-APPLICATION. 

SNOW   FLAKE   LODE. 

A  mere  application  to  make  entry,  not  prop- 
erly followed  up,  confers  no  exclusive  rights 
upon  which  others  are  bound  to  wait  indefi- 
nitely. 

Adverse  claimants  must  assert  their  rights 
within  the  period  of  publication,  for,  on  fail- 
ure so  to  do,  all  matters  which  might  have 
been  tried  under  the  adverse  proceedings  will 
be  held  as  adjudicated  in  favor  of  the  appli- 
cant. 


statement,  no  rij^hts  are  acquired  by  virtue  of 
alleged  prior  pos.session,  as  against  adverse 
claimants  who  filed  within  the  statutory  period. 
The  effect  of  reservations  for  school  'pur- 
poses where  sections  sixteen  and  thirty-six 
contain  mineral  will  not  be  considered  where 
the  locations  are  made  prior  to  survey. 

Secretary  I^mar  to  Commissioner  Sparks, 
August.  7,  1885.— 4  L.  D.,  96;  12  C.  L.  O., 
203. 


767. 


SANTA  CLARA  M'G    ASSOCIATION  VS. 
SCORSUR  ET  AL. 

On  the   evidence   submitted  it  is  held    that 
the  land  in  question  is  more  valuable  for  the 


DieSST  OF  LAND   DECISIONS. 


125 


minoral  it  contains   than  for  agricultural  pur- 
poses. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  August  24,  1885.— 4  L.  D.,  104;  12 
C.  L.  0.,i8i. 


768. 


MINING  CLAIM-PROTEST-WAIVER. 

ST.  LAWRENCE   MG.    CO.  ET   AL.  V.  ALBION 
CONSOL.  MG.  CO. 

An  allegation  that  the  claim  is  not  properly 
bounded  by  the  survey  stakes  hut  includes 
pan  of  protestant's  patented  mine,  raises  an 
issue  on  a  matter  of  administration  which  may 
be  examined  through  the  oftice  of  the  surveyor- 
general  and  any  errors  corrected  if  found. 

Patent  may  issue  upon  the  filing  of  a  waiver 
of  the  adverse  claim  in  the  local  office  with- 
out ascertaining  whether  the  pending  judicial 
proceedings  on  such  claim  have  also  been  aban- 
doned and  the  suit  dismissed  by  the  court. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  27,  1885.-4  L.  D.,  117  ;  12  C.  L.  0., 
167. 


eluded  from  the  claim,  the  applicants,  on  the 
showing  made,  are  allowed  to  furnish  supple- 
mental proof. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  24,  1885.— 4  L.  D.,  160; 
12  C.  L.  O.,  180. 


771. 


769. 

MINING  CLAIM-RES  JUDICATA. 

SOUTHWESTERN    MCI.    CO.    V.  GKTTYSBUR(; 
I.ODE   CLAIM. 

It  being  apparent  upon  the  face' of  the  rec- 
ord that  mistake  has  occurred  in  the  decision 
of  a  former  head  of  the  Department,  and 
that  it  is  impossible  to  execute  said  decision, 
the  rule  of  res  judicata  will  not  prevent  an  ex- 
amination and  disposal  of  the  case  on  its  merits. 

Secretary  Lamar  to  Commissioner  Sparks 
August  27,  1885.— 4  L.  D.,  I2q;   12  C.  L.  O., 
191,  253;  see  No.  772. 


PLACER   MINING  CLAIM-EXPENDITURE. 

GOOD   RETURN    MINING   CO. 

As  a  condition  for  application  for  patent 
under  section  2325,  Revised  Statutes,  a  prelimi- 
nary showing  is  required  of  work  or  expendi- 
ture upon  each  location  sufficient  to  maintain 
possession  under  section  2324,  Revised  Stat- 
utes. 

On  application  for  patent  to  a  mining  claim 
embracing  several  locations,  an  adverse  claim- 
ant may  prove  abandonment  of  any  one  of 
such  locations  by  failure  to  make  annual  ex- 
penditure thereupon,  or  upon  a  common  claim 
for  its  benefit. 

In  case  of  such  an  application  for  a  placer 
claim,  the  requisite  proof  relative  to  expendi- 
ture is  furnished  by  the  surveyor  general's 
certificate  showing  that  ^5500  has  been  ex- 
pended upon  the  claim,  the  law  not  requiring 
such  proof  to  show  that  amount  to  have  been 
expended  upon  each  original  location,  in  lieu 
of  the  amount  provided  for  by  section  2324, 
Revised  Statutes. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  31,  1885.— 4  L.  D.,  221 ;  12  C.  L. 
O.,  214. 


770. 


MINING  CLAIM-LOCATION  -IMPROVE 

MENTR. 

SPUR    LODE.      WM.  G.  PEI.I.    KT    AL. 


772. 

MINING   CLAIM-PROTEST. 

SOUTHWESTERN    MG.    CO.    V.  GETrV.SBURG 
LODE  CLAIM. 

Adverse  claim  having  been  filed,  and  full 
,  opportunity  accorded    for  the    settlement    in 
court  of  the  questions  now  urged  by  protestani. 


Though  the  alleged  discovery  and  improve-    who  claims  as  the  assi.;nee  of  the  adverse 
mcnts  appeared  to  be   upon   the  ground  ex-    claimant,  but  disclaims  for  itself  the  position 
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of  adverse  claimant,  further  objection  resting 
on  alleged  prior  and  legal  possession  will  not 
be  entertained. 

Secretary  Lamar  to  Commissioner  Spark«, 
November  30,  1885.— 4  L.  D.,  271 ;  12  C.  L. 
O.,  191,  253. 


773. 

MINING  CLAIM -DISMISSAL  OF  SUIT. 

MONROE   LODE. 

A  voluntary  dismissal  nf  suit  instituted  in 
the  court  by  the  adverse  placer  claimant,  is 
held  an  abandonment  of  the  ground  in  conflict 
and  a  sufficient  waiver  of  claim  to  the  entire 
width  applied  for  by  the  lode  claimant,  to 
authorize  the  issue  of  patent  accordingly. 

Aside  from  any  question  as  to  the  com- 
petency of  the  evidence,  the  clause  reserving 
the  rights  of  a  town  site,  will  not  be  inserted 
in  the  patent,  as  all  the  claims  of  discovery 
and  location  antedate  the  town  settlement. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  30,  1885.— 4  L.  D.,  273  ; 
12  C.  L.  ().,  253. 


774. 

REVIEW  DENIED. 
i.rrrLE  pet  u)I)k 

Motion  for  review  of  Departmental  decision 
of  July  9,  1885,  ^4  L.  D.,  17)  denied  by  Sec- 
retary Lamar  December  17,  1885. — 4  L.  D., 
284;  see  No.  762. 


775. 

PLACER  MINING  CLAIM-APPLICATION. 

SAMUEL   £.  ROGERS. 


776. 

MINING  CLAIM  -  CERTIORARI-  HEARING. 

ALICE    PLACER    MINE. 

The  proceeding  by  certiorari  is  provided  to 
cover  cases  where  the  Commissioner  formally 
decides  against  the  right  of  appeal,  and  ap- 
plication therefor,  having  been  duly  filed, 
should  be  forwarded  and  all  action  in  the  case 
suspended  under  rule  1 14. 

It  is  within  the  discretion  of  the  Commis- 
■ioner  to  order  a  hearing  to  ascertain  the  char- 
acter of  the  land  and  whether  the  condi- 
tions of  the  law  have  been  complied  with, 
though  the  applicant  for  patent  may  have  ob- 
tained a  favorable  judgment  in  the  courts  as 
against  an  adverse  claimant. 

Secretary  I^mar  to  Commissioner  Sparks, 
January  9,  1886. — 4  L.  D.,314;  12  C.  L.  O., 

274- 


777. 


MINING   CLAIM-CONSOLIDATED 
LOCATIONS. 

CHAMPION   MINING  COMPANY. 

Pollowing  the  doctrine  enunciated  in  the  case 
of  the  Smelting  Co.  v.  Kemp,  and  the  Good 
Return  Mining  Co..  an  appIicatioYi  for  the  sur- 
vey of  a  claim  embracing  several  contiguous 
lode  locations  is  granted. 

Secretary  Lamar  to  Commissioner  Sparks, 
Januray  30,  1886. — 4  L.  D.,  362 ;  12  C.  L.  O., 
288. 


778. 

PRACTICE-COURT  OP  CLAIMS. 

ANTONIO   VACA. 

A  case  will  not  be  sent  to  the  Court  of 
Claims  for  its  action  or  opinion  on  questions 
of  administrative  nature  that  are  clearly  with- 
in the  jurisdiction  of  the  General  Land  Office 
where  the  matter  is  pending. 


An  application  for  placer  {xitent  may  em- 
brace more  than  one  location  of  one  hundred 
and  sixty  acres. 

Secretary  I^amar  to  Commissioner  Spirks,  .Secretary  Lamar  to  Commissioner  Sparks, 
December  16,  1885.— 4  L.  D.,  284 ;  12  C.  L.  ,  February  3,  1886.— 4  L.  D.,  375  ;  13  C.  L.  O., 
O.,  2S8.  13;  see  Nos.  1333,  1612. 
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779. 

ALABAHA-AGT  OF  MARCH  3,  1888. 

MARY   E.  JEFFRAY. 

On  the  cancellation  of  an  entry  existing  at 
the  date  of  the  passage  of  the  act  of  March 
3,  1883,  for  land  theretofore  classed  as  *'  coal," 
such  land  cannot  be  disposed  of  as  agricul- 
tural until  after  public  offering. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  5,  1886.— 4  L.  D.,  367  ;  12  C.  L. 
O.,  287. 


782. 

LAND  CLAIMED  AS  MINERAL. 

CLEGHORN  V.  BIRD. 

The  mineral  character  of  land,  as  a  present 
fact,  must  be  shown  to  exempt  the  same  from 
entry  as  agricultural. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  3,  188S.— 4  L.  D.,'478. 


780. 


MININfi  CLAIM-PRACTICE. 

ALBION  CONSOLIDATED  MG.  CO. 

On  application  for  entry,  proceedings  were 
stayed  by  the  intervention  of  an  adverse 
claim  which  was  subsequently  waived  in  the 
local  office.  The  district  officers,  holding  that 
such  waiver  did  not  remove  the  stay,  refused  to 
exercise  jurisdiction.  On  appeal  the  Depart- 
ment reversed  said  decision,  ffeltiy  that  good 
practice  requires  the  return  of  the  record  to  the 
local  office  for  a  decision  on  the  merits. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  10,  1886. — 4  L.  D.,  376;  12  C.  L. 
O.,  298. 


783. 

MINING  CLAIM-KNOWN  LODK. 

Ol.ArHK    FI.ACEK    MINE. 

The  claimant  for  an  alleged  known  lode 
should  apply  for  patent  in  the  usual  way,  not- 
withstanding  the  existence  of  a  prior  placer 
patent  including  it,  in  order  that  the  contro- 
versy may  be  properly  litigated  in  the  courts. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  16,  1886. — 4  L.  D.,  494;  13  C. 
L.  O.,  39  ;  see  Nos.  714,  717,  718,  759. 


781. 


ALABAMA  MINING  CLAIM-ACT  OP  MARCH 

3,  1883. 

CORDELL  PLACER   MINE. 

A  mineral  location,  under  which  all  require- 
ments of  the  law  have  been  fairly  met  prior 
to  the  passage  of  said  act,  confers  a  vested 
right,  that  is  not  impaired  by  the  provisions 
thereof. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  3, 1886.— 4  L.  D.,  476 ;   13  C.  L.  O.,  29. 


784. 

MINERAL  APPLICATION-ABSTRACT. 

DANIEL  CAMERON    £T   AL. 

The  abstract  of  title  required  under  the  reg- 
ulations, must  be  brought  down  to  the  date  of 
filing  the  application,  or  as  close  thereto  as  is 
reasonably  practicable. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  12,  1886.— 4  L.  D.,  515;  13  C.  L.  O., 

64- 


785. 

APPLICATION  FOR  MINERAL  PATENT. 

JOHN    KINKAID. 

The  preliminary  showing  required  upon  af>- 
plication  must  embrace  an  amount  of  work,  or 
expenditure,  sufficient  to  make  the  claim  valid 
and  subsisting  at  the  date  of  application. 
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Secretary  Lamar  to  Commissioner  Sparks, ,  789. 

July  31,  1886.— 5  L.  D.,  25;  13  C.  L.  O.,    ^jj^i^^^  CLAIM-SUIT  TO  VACATE  PATENT. 
134. 

ROBERT   HAWKE. 


Failure  to  corhply  with  local  regulations  may 
.|^l«  •  be  shown  bj  protest  or  adverse  claim^but  does 

not    afford    ground   for   judicial   proceeding 
MINERAL  PATENT-SUIT  TO  VACATE.         against  the  patentee  by  the  Govemment  where 

THE  MOUNTAIN  MAii^  no  Conflict  with  the  general  law  appears. 

Suit  to  set  aside  a  patent  will  be  instituted        Secretary  I^mar  to  Commissioner  Spark., 
by  the  (Jovernment  where  it,  though  without !  Septeml>er6,  1886,-5  L.  D..  131. 

interest,  is  under  obligation  to  protect  the  title  I  

of  third   parties,  who  have  no  remedy  except  .^ 

through  such  intervention,  t 

Acting  Secretary  Muldrow  to  the  Attorney-  MINING  CLAIM— MILL  SITE. 

General,  August  3, 1886. — 5  L.  D.,  28.  chari.es  lennig. 

^oth  a  water  right  and  a  mill  site  claim  may 
be  located  on  the  same  tract  of  land. 

Section  2337,  Revised  Statutes,  contemplates 
the  actual  use,  or  occupation  by  improvements 
MINING  CLAIM-PROTESTANT.  i  or  otherwise,  for  mining  or  milling  purposes,  of 

LUCY  B.  HUSSEY  LODE.  ^^^  ^^"^  J  ^"^^  '^  '^  "<^^  satisfied  by  the  use  for 

I  said  purposes  of  the  water  from  springs  situated 
A  protestant  is  not  entitled   to  the  right  of ;  , 

appeal.  ;      Secretary  Lamar  to  Commissioner  Sparks, 


787. 


October  14,  1886. — 5   L.  D.,  190 ;   13  C.   I.. 
O.,  no. 


A  co-owner  ol)jecting  to  the  issue  of  patent 
must  protect  his  rights  under  the  form  of  pro 
cedure  provided  for  an  adverse  claimant. 

Acting  Secretary  Muldrow  to  Commissioner  i  -TftOh 

Sparks,  August  17,  1886. — 5  L.  D.,  93.;  see  | 
Nos.  686,  '690,  703,  732,  735.  744,  763.  i     ^^^^^^^  (LAIii-APPLICATlUN-SUKVEY. 

I  s.    K.    MACK  IE. 


788. 


An  application  for  patent  or  the  survey  of 
a  claim  may  embrace  several  contiguous  lo- 
cations. 


GOAL  LAND- PROOF  AS   TO  THE  MINERAL        In  accordance  with  statutory  requirement, 
CHARACTER  OF  LAND.  |  the  survey  should  exhibit  the  boundaries  and 

coM.MtssioNERS  OF  KINGS  COUNTY  7>.  ALEX-  |  Conflicts  of  each  location  covered  by  the  ap- 
ANDER  ET  AL.  plication. 

The  proof  of  the  mineral  character  of  land        Acting  Secretary  Muldrow  to  Commissioner 

1  n         J    1        1  .u..     .,.     1    Sparks,  October  25,  1886. — 5  1  .  D.,  igo. 

must  be  specific  and   based  upon  the  actual  [  »     ':' 

production  of  mineral.  ,  

It    is  not    enough  to  show  that   adjoining  ^qq 

lands  are  of  mineral  character,  but  it  must  be  I 

^  .    r    ♦  ,k  ,  .1,      1      1  COAL  LAND  ENTRY ;  PRACTICE, 

shown  as  a  present    fact  that  the    lands  are 

mineral.  ^'^  '••  "-^^^'^'-^  ^T  AL. 

Secretary  Lamar  to  Commissioner  Sparks,        The  qu.ilihcation   of  each  member   of  an 

September  4,  1886. — 5  L.  I).,  126;    13  C.  L.  1  associaiivm  is  an  essential  element  in  its  light 

O.,  198.  '  t«  make  entiy. 
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After  an  appeal  from  a  decision  of  the  Gen-  ! 
eral  Land  Office  has  been  filed  and  accepted, . 
the  case,  without  further  action,  must  be  for- 
warded to  the  Department  for  final  disposition. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  12,  i886. — 5  L.  D.,  224. 


79L 


PRACTICE-RKVIEW-APPEAL. 

W.    F.    HAWES   ET   AL.      (ON    REVIEW.) 

The  filing  of  an  appeal,  in  any  appealable 
case,  is  a  waiver  of  any  and  all  motions  which 
may  have  been  previously  filed  relative  to  the 
decision  from  which  appeal  is  taken. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  28,  1887.— 5  L.  D.,  438; 
14  C.  L.  O.,  15. 


792. 


793. 

MINING  CLAIM  -  POSTING  ;  BOARD  OP 
KQUITABLE  ADJUDICATION. 

NEW  YORK    LODE  AND  MILL-SITE  CLAIM. 

An  entry,  made  on  application  covering  a 
lode  claim  and  contiguous  mill-site,  where 
the  proof  shows  full  compliance  with  the  law, 
except  in  posting  on  the  mill -site  portion  of 
the  claim,  may  be  confirmed  by  the  Board  of 
Equitable  Adjudication,  in  the  alisence  of  an 
adverse  claim,  and  where  the  informality  was 
the  result  of  an  honest  mistake. 

The  ruling  in  John  W.  Bailey  et  al.  modi- 
fied. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  23,  1887. — 5  L.  D.,  513  ;  see 
No.  758. 


MINING   CLAIM-NOTICE  BY   PUBLICATION 
AND  POSTING. 

GREAT   WESTERN    LODE  CLAIM. 

When  notice  is  required  to  be  given  by  dif- 
ferent forms  and  modes  to  cover  the  same  pe- 
riod, notice  by  either  of  the  different  modes 
will  not  run  against  an  adverse  claimant  until 
given  by  each  form  and  mode  required. 

Though  proper  publication  may  not  be  se- 
cured within  less  than  sixty-three  days,  the 
posting  in  the  local  office  is  sufficient  if  it  cov- 
ers sixty  days  of  that  period. 

If  notice  is  posted  in  the  local  office  the 
first  day  of  publication,  an  adverse  claim 
should  be  filed  within  sixty  days  from  that  date, 
but  if  such  notice  is  not  posted  until  three  days 
thereafter,  an  adverse  claim  may  be  filed  on 
the  last  day  of  pnblicntion. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  21,  1887. — 5  L.  D.,  510;  14 
C.  L.  O.,  27. 

17 


794. 


RULES  OF  PRACTICE-MINING  REGU- 
LATIONS-APPEAL. 

STEIN   ET  AL.   V.    FISHER. 

The  circular  instructions  and  regulations  in 
force,  relative  to  the  several  classes  of  claims 
under  the  public  land  laws,  are  intended  to  be 
in  consonance  with  the  law,  and  with  the  Rules 
o;"  Pr^ciicc,  and  to  operate  in  harmony  there- 
with. 

In  case  of  hearing  ordered  under  mineral 
circular  of  October  31,  1881,  the  provisions  of 
the  Rules  of  Practice,  with  respect  to  appeal, 
must  be  followed. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  26,  1887.— -5  L.  D.,  671. 


795. 


MINING  CLAIM  -  NOTICE  OP  ATPMCATION. 

EMPEROR  WILHELM  LODE. 

Notice  of  application  for  patent  should  give 
the  course  and  length  of  a  line  connecting  the 
claim  with  a  corner  of  the  public  surveys,  or 
with  a  mineral  monument. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  3,  1887.— 5  L.  D.,  685 


796. 


MINING  CLAIM-EXCLUSION  OP  DISCOVERY 

SHAFT. 

CAYUGA   LODE. 

The  •xclusion  of  that  portion  of  the  claim 
which  contains  the  discovery  shaft,  renders  it 
incumbent  upon  the  applicant  to  show  the  ex- 
istence of  mineral  within  the  remainder  of 
the  claim,  prior  to  the  allowance  of  entry 
therefor. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  11,  1887.— 5  L.  D.,  703. 


797. 


MINING  CLAIM-ENTRY  BY  DEPUTY  SUR- 
VEYOR. 

LOCK   LODE. 

The  mineral  entry  of  a  deputy  mineral  sur- 
veyor within  the  district  for  which  he  is  ap- 
pointed is  not  in  violation  of  any  statute  or 
Departmental  regulation,  but  particular  care 
should  be  exercised  in  the  allowance  of  such 

entries. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  25,  1887.— 6  L.  D.,  105. 


798. 


MINERAL  LAND-PRACTICE-SALE  BEFORE 
FINAL  CERTIFICATE. 

MAG  ALIA   GOLD   MG.   CO.   V.   FERGUSON. 

The  filing  of  an  appeal  operates  as  a  with- 
drawal of  a  pending  motion  for  a  rehearing. 

The  mineral  character  of  the  land  as  a  pres- 
ent fact  is  an  essential  matter  of  proof  where 
it  is  sought  to  defeat  an  agricultural  entry  upon 
land  returned  as  subject  thereto. 

Inasmuch  as  the  final  proof  shows  compli- 
ance with  law  the  patent  may  issue,  although 
the  land  was  sold  7)efore  the  issuance  of  final 
certificate. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  1 1,  1887.-6  L.  D.,  218. 


799. 


MINING  CLAIM- STATUTORY  EXPENDI- 
TURE. 

EMILY.  LODE. 

Improvements,  made  outside  the  surface 
boundaries,  may  be  considered  in  determin- 
ing whether  the  law  requiring  the  expenditure 
of  five  hundred  dollars  on  the  claim  has  l^ccn 
complied  with,  where  it  appears  th«it  such  im- 
provements were  made  to  facilitate  the  ex- 
traction of  ore  from  said  claim,  and  are  not  in- 
cluded in  improvements  upon  any  other  claim. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  11,  1887.— 6  L.  D.,  220. 


800. 


PLACER  MINING  CLAIM-LEGAL  SUBDI- 
VISIONS. 

PEARSALL   AND   FREEMAN. 

The  requirement  of  the  statute  that  a  claim 
upon  surveyed  land  must  conform  to  the  legal 
subdivisions  as  nearly  as  practicable,  most  be 
construed  to  mean  that  such  claims  must  con- 
form to  the  survey  as  nearly  as  reasonably 
practicable. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  14,1887.—  6  L.  D.,  227.  * 


801. 


MINING  CLAIM-POSSESSORY  RIGHT. 

MONTANA   COmI>ANY. 

In  the  absence  of  a  clear  showing  of  pos- 
sessory right  an  application  for  patent  must  be 
denied. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  24,  1887.— -6  L.  D.,  261. 
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802. 

MINING  CLAIM-PROTEST-ADVEKSE 

CLAIM. 

NEW  YORK   HILL  CO.  V.  ROCKY   BAR   CO. 

Conflicting  rights  set  up  to  defeat  an  appli- 
cation for  patent  cannot  be  recognized  in  the 
absence  of  an  alleged  surface  conflict. 

Acting  Commissioner  Stockslager  to  register 
and  receiver,  Sacramento,  Cala.,  March  23, 
1886,  as  affirmed  by  Acting  Secretary  Mul- 
drow,  November  16, 1887. — 6  L.  D.,318. 


803. 


MINING  CLAIM-PUBLICATION  OF  NOTICE- 
WITHDRAWAL  OF  PROTEST. 

AMERICAN    FLAG   LODE. 

The    publication   is   not   sufficient   if  the 
notice  does  not  appear  in  eveiy  copy  of  the 


paper  of  each  issue  for  the  statutory  period. 
The  withdrawal  of  a  protest   will   not  pre 
vent  action  on  the  matters  alleged  therein,  if 
it  appears  that  the  applicant  has  in  fact  failed 
to  comply  with  the  law. 

Acting  Commissioner  Stockslager  to  register 
and  receiver,  Las  Cruces,  N.  Mex.,  April  8, 
1887,  as  affirmed   by  Acting  Secretary  Mul 
drow,  November  21,  1887. — 6  L.  D.,  320. 


[For  other  matters  bearing  on  the  subject  of 
mineral  lands,  see  the  following  under  other 
heads:  Nos.  24,  45,  47,  49,  52,  53,  66,  72, 
89,  92,  98,  104,  126,837,  880,901,967,  1526, 
1590,  2016,  2017,  2021,  2028,  2035,  2036, 
2037,  2056,  2057,  2108,  2116,  2120.] 


132 


DIQIST  OF  LAND   DI0I8I0NS. 


PATENTS,  Nos.  804  to  845. 


804. 

ISSUE  OF  PATBNT-MLNOlt  HEIRS. 

OWBN   COTTON,  DECEASED. 

Before  homestead  patent  can  issue  to  sol- 
dier's minor  heirs, the  following  evidence  must 
be  adduced : 

The  appointment  of  the  guardian. 

The  names  and  ages  of  all  children  surviving 
the  demise  of  the  soldier. 

The  death  or  remarriage  of  the  widow, 
with  the  date  when  either  occurred. 

Commissioner  McFarland  to  Francis  How- 
ard.  Magnolia,  Wis.,  February  28,  1882. — I 
L.  D.,99;  8C.  L.  0.,  192. 


805. 


nEUVEilY  OF  PATENT-INCOMPLETE 
RECORD. 

ANTONIO    D.  MARTINEZ   KT   AL. 

When  patents  have  been  prepared,  signed 
by  the  President's  secretary,  countersigned  by 
the  recorder,  except  that  the  day  and  month 
of  signing  and  sealing  the  President's  name 
and  the  signatures  of  his  secretary  and  of  the 
recorder  have  not  been  inserted,  the  record  is 
incomplete,  the  title  has  not  passed,  and  de- 
livery of  patent  cannot  be  legally  demanded. 

Commissioner  McFarland  to  Messrs.  Wil- 
shire  &  Sibbald,  Washington  D.  C,  May  24, 
1882 — I  L.  D.,  18. 


806. 


DELIVERY  OF  PATENT-INCOMPLETE 
RECOUD. 

ANTONIO   D.    MARTINEZ. 

Until  the  record  of  the  completed  patent 
has  been  made,  the  Executive  has  retained 
something  of  jurisdictional   authority.     The 


Department  has  not  power  to  direct  the  Com- 
missioner to  deliver  the  unrecorded  patent. 
Commissioner's  decision  of  May  24,  1882, 
affirmed. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  26,  1883. — I  L.  D.,  2a. 


807. 


DECRASKI)  ALIEN   CLAIMANT-PATENT. 

HEIRS  OF  JAMES  TUCKER. 

The  alien  donation  claimant,  having  de- 
clared his  intention  to  become  a  citizen,  died 
before  completing  his  naturalization,  his  pos- 
sessory right  descended  to  his  heirs,  and  pat- 
ent properly  issued  to  them. 

Application  by  purchasers  at  administrator's 
sale,  to  cancel  patent  to  heirs,  and  for  issue  of 
patent  to  them,  denied. 

Commissioner  McFarland  to  register  and 
receiver,  Olympia,  Wash.,  August  i,  1883. — 2 
L.  D.,  439. 


808. 


SOLDIERS'SORPHAN-ENTKY  BY  OCAHDIAN 
-BENEFICIARY. 

Patent  must  issue  to  beneficiary,  whether  of 
age  at  the  time  of  issue  or  not. 

Commissioner  McFarland  to  E.  J.  Records, 
430  Walnut  street,  Philadelphia,  October  4, 
1883. — 2  L.  D.,  114. 


809. 


PRIVATE  LAND  CLAIM-ALLEGED  ERROR- 
PATENTED  SURVEY. 

RANCHO  CASMALIA. 

The  evidence  does  not  justify  any  inter- 
ference with  the  original  survey  as  patented. 
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Commissioner's  decision  rejecting  Von 
Schmidt's  rcsurvey  affirmed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  17,  1883.— 2  L.  D.,465  ;  10  C. 
L.  O.,  279. 


810. 


UNITED  STATES  CIRCUIT  COU  RT-COLORADO 
DISTKICT,  OCTOBER  TERM,  1883. 

THE  UNITED  STATES  V.  THE   SOITTHKRN  COL- 
ORADO  COAL  AND  TOWN   COMPANY. 

1.  Evidence — negative  averment. — A  plain- 
tiff who  in  his  complaint  makes  the  basis  of 
his  suit  to  consist  of  negative  averments,  takes 
the  burden  to  show  that,  at  least  prima  facie^ 
they  are  true. 

2.  SaTm — same. — In  suit  to  set  aside  patent 
on  the  ground  of  conspiracy  and  fraud,  and 
that  the  pretended  grantors  were  fictitious, 
and  never  entered  the  lands  nor  resided  in 
the  county,  proof  by  a  large  number  of  wit- 
nesses, who  were  in  a  position  to  know,  that  no 
such  person  resided  in  the  county  or  upon 
the  lands  at  the  time,  is  sufficient  lo  shift 
the  burden  and  make  it  necessary  for  those 
claiming  under  such  supposed  grantors  to  es- 
tablish their  existence. 

3 .  Fictitious  grantee. — A  gran  t  ee  is  as  neces- 
sary to  the  conveyance  of  the  land  as  gran- 
tor. Hence,  a  grant  to  a  fictitious  person  is 
simply  void.  * 

4.  Same — claimants  under. — Those  claim- 
ing under  such  fictitious  grantee  are  not  pro- 
tected as  innocent  purchasers  for  value,  for  the 
reason  that  the  original  patents  were  abso 
lutely  void,  and  so  no  title  passed  from  the 
United  States,  and  of  course  none  to  those 
claiming  under  the  grantees  in  such  void  pat- 
ents. A  person  who  has  acquired  title  by 
fraud  may  make  valid   conveyance  to  a  bona 

fide  purchaser;  but   one  who  has  never  ac- 
quired title  cannot  convey  it. 

5.  Laches  cannot  be  imputed  to  the  Govern- 
ment. After  a  lapse  of  time  sufficient  to 
raise  the  presumption  that  witnesses  are  all 
dead,  a  court  of  equity  may,  on  that  ground, 
refuse  to  entertain  the  controversy. 


6.  Estoppel. — The  United  States  is  not 
estopped  by  the  frauds  of  its  public  officials. 

McCrary,  circuit  judge ;  2  L.  D.,  790 ;  10 
C.  L.  O.,  284. 


811. 


CHANGE    OF    ENTRY. 

JACOB   ALTEHOLZ. 

There  having  been  a  misdescription  m  the 
entry,  and  the  tract  Alteholz  intended  to  enter 
and  to  which  he  makes  application  to  change , 
having  been  patented  to  another,  the  only  re  • 
lief  that  can  be  afforded  will  be  a  return  of 
the  purchase  money  on  application  therefor. 

Commissioner  McFarland  to  Herman  Wie- 
sel,  Union,  Mo.,  November  15,  1883. — 2  L. 
D.;656. 


812. 


SUIT  TO  VACATE  PATENT-RES  ADJU- 

DICATA. 

THOMAS   STARR    ET   AL. 

Where  full  opportunity  has  been  given  for 
adverse  interests  to  be  heard,  and  the  ques- 
tions involved  have  been  decided  by  the  Sec- 
retary of  the  Interior,  the  institution  of  suit 
to  set  aside  the  patent  will  not  be  recom- 
mended upon  a  petition  which  rests  upon  alle- 
gations before  considered,  and  where  no  fraud 
is  shown. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  19,  1883. — 2  L.  D.,  759. 


813. 


SURVEY  PATENTED-ERROR  ALLEGED. 

RANCHO   HEDIONDA. 

No  evidence  of  error  of  survey  of  the  east 
boundary  line  appears.  If  there  did,  no  change 
could  now  be  made  by  the  Government,  the 
lands  having  been  disposed  of. 

Commissioner  McFarland  to  Messrs.  Drum- 
mond  &  Bradford,  Washington,  D.  C,  No- 
vember 22,  1883. — 2  L.  D.,  467. 


184 


DIGEST   OF   LAND   DECISIONS. 


814. 

APPROVAL-CONFLICT  WITH  PATENTED 
PRIVATE  CLAIM. 

G.  A.  HEINLEN. 

The  issue  of  patent  finally  settles  all  ques- 
tion of  boundary,  though  a  later  survey  may 
cast  doubts  upon  the  correctness  of  the  original 
survey. 

Secretary  Teller  to  Commissioner  McFar- 
land,  Decembtr  lo,  1883. — ^  L.  D.,  459;  10 
C.  L.  O.,  315. 


815. 

STATE  OP  CALIFORNIA. 

The  State  having  claimed  land  under  sec- 
tion I,  act  of  1866,  and  title  having  passed 
to  an  individual,  the  State  is  estopped  from 
claiming  same  land  under  section  4  of  said  act. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  December  21, 1883. — 2  L.  D.,  643. 


nullity,  amounting  to  a  mere  fonnal  cloud  up- 
on her  former  estate.  An  indorsement  by  the 
Commissioner  of  the  refusal  to  accept  the  deed, 
duly  recorded,  would  show  by  the  record  the 
non-delivery  of  the  instrument.  On  a  reis- 
sue of  the  patent,  with  proper  recitals  of  the 
facts,  further  assurance  of  title  might  be  made. 
Secretary  Teller  to  Commissioner  McFar- 
land,  January  28,  1884. — 2  L.  D.,  674. 


818. 


816. 


SCRIP  LOCATION-JURISDICTION. 

WILLI.S    F.  STREKT. 

When  patcpt  has  issued  for  a  tract  of  land, 
the  Land  Department  has  no  further  jurisdic- 
tion over  it,  and  cannot  allow  another  to  en- 
ter it. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  December  28,  1883. — 2  L.  D.,  116;  10 
C.  L.  O.,  335. 


APPLICATION     TO   SET    ASIDE    PATENT- 
HEARING-EXPENSE. 

ALEXANDER   MOORE   ET   AL. 

Where  one  attacks  an  existing  patent  on 
allegations  of  fraud  with  the  purpose  of  him- 
self entering  on  vacation  of  the  patent,  and  a 
hearing  is  ordered  to  ascertain  the  facts,  he 
should  make  such  full  prima  facie  showing 
at  his  own  expense  as  will  enable  the  Land 
Department  to  decide  whether  it  will  request 
suit  to  vacate  the  patent. 

If  the  party  attacked  desires  to  rebut  such 
prima  facie  showing,  he  should  submit  his 
testimony  at  his  own  expense. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  27,  1884. — 2  L.  D.,  761 ;  ii 
C.  L.  O.,  3. 


817. 

ESTELLA  J.  RICHARDSON. 

The  party,  after  issue  of  patent  to  her  by 
the  United  States,  inadvertently  made  and 
placed  on  record  a  deed,  formally  conveying 
her  title  to  the  United  States ;  the  deed  was 
not  accepted  on  the  part  of  the  United  States, 
and  the  recording,  having  been  at  her  request 
and  not  at  the  request  of  the  grantee,  was  a 


819 

DELIVERY  OF  PATENT-  CONTEST-APPEAL. 

HEIRS   OF  JOHN    LOWE 

The  delivery  of  patent  having  been  subject 
of  contest  before  the  surveyor-general,  on  rend- 
ering his  decision  he  should  have  withheld 
patent  during  the  time  allowed  for  appeal ; 
but  thereby  no  serious  injury  has  resulted  to 
any  party  having  rights  in  the  premises. 

Delivery  of  patent  by  the  United  States  is 
not  essential.  Title  by  such  patent  is  title  by 
record.  No  misdirection  of  the  title  is  al- 
leged. A  certified  copy  from  the  record  is  evi- 
dence  equally  with  the  original. 

As  the  showing  of  right  in  the  parlies  ap- 
pealing can   only  be   made   in   the  judicial 
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fribunalSy  this  Department  will  not  interfere 
with  the  possession  of  the  patent  by  the  parties 
to  whom  it  was  delivered. 

Secretary  Teller  to  Commissioner  McFar^ 
land,  February  29,  1884. — 2  L.  D.,  386;  li 
C.  t.  O.,  12. 


820. 


PATENTBD  LANDS-ACT  OF  JUNE  16,  1880 

-RE-ENTRY. 

THORP   WILLIAMS    ET   AL. 

Lands  entered  and  patented  under  the  gen- 
eral homestead  law  are  not  the  subject  of  pur- 
chase by  the  same  parties  under  the  act  of 
June  15,  x88o. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  19,  1884. — 2  L.  D.,  114; 
II  C.  L.  O.,  4. 


821. 

A.  8T0NEK. 

Persons  claiming  delivery  of  patents  should 
be  required  to  furnish  unbroken  chain  of  title, 
showing  to  whom  the  lands  inure;  and,  if 
agents  or  representatives,  to  connect  themselves 
with  patentees. 

Patents  should  be  delivered,  ist,  to  person 
to  whom  issued ;  2d,  to  party  claiming  under 
original  grantee  and  showing  right  by  unbroken 
chain  of  title ;  and,  3d,  to  party  presenting  duly 
executed  power  of  attorney  from  person  en- 
titled to  delivery  as  above. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  New  Orleans,  La.,  June  4, 1884. 
—2  L.  D.,  389. 


Commissioner  McFarland  to  surveyor-gen- 
eral, New  Orleans,  La.,  June  20,  1884. — 2  L. 
D.,  390. 


823. 


ERROR  IN  CERTIFICATE-AMENDMENT  OP 

PATENT. 

WILLIAM    BLAND. 

Where  a  tract  forming  part  of  donation 
claim  was  omitted  from  certificate,  and  patent 
erroneously  issued  thereon,  an  amended  patent 
may  issue  covering  the  whole  claim,  the  er- 
roneous patent  not  having  been  surrendered  ; 
and  this  notwithstanding  the  objection  that 
the  omitted  tract  had  been  disposed  of  by  the 
State  as  school  lands. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Oregon  City,  Oreg.,  June  24, 
1884.— 2  L.  D.,  428. 


824. 

I^ANCHO  BUENA  VISTA. 

Further  instructions  as  to  location  of  cor- 
ners. Survey  to  be  made  to  conform  to  the 
boundaries  designated  in  the  decree  of  con- 
firmation. 

Commissioner  McFarland  to  surveyor-gen- 
eral, San  Francisco,  July  i,  1884. — 2  L.  D., 
370;  seeNos.  1317,  1320,  1351. 


822 

FORM  OF  PATENT. 

PARISH   CHURCH,  PARISH  OF  ASCENSION. 

The  confimiatory  act  must  govern  in  the  is- 
sue of  the  patent,  and  the  modification  sug- 
gested cannot  be  made. 


825. 

PRIVATE  CLAIM-VACATION  OP  PATENT. 

RANCHO   LOS   PUTOS. 

As  the  land  forming  the  interest  of  the  peti* 
tioners  is  outside  of  the  limits  of  the  grant, 
and  therefore  cannot  be  included  in  a  resur- 
vey  and  reissue  of  patent,  the  petitioners  have 
no  interest  in  the  private  claim  that  could  en- 
title them  to  bring  suit  to  change  location  of 
claim. 

The  United  States,  having  by  repeated  offi^ 
cial  acts  recognized  the  correctness  of  the  lo- 
catiun,  are  estopped  from  now  questioning  it. 
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Acting  Secretary  Joslyn   to  Commissioner  :  some  party  having  an  interest  in  the  land  pat- 
McFarland,  August  i8, 1884.— 3  L.  D.,  78.        cnted. 

Assistant  Commissioner  Harrison  to  regis- 
ter, Gainesville,  Fla,,  January  17,   1885.— 3 
L.  D.,  554;   12  C.  L.  O.,  211. 
826. 

OREGON  DONATION -ERRONEOUS  PATENT. 

JOHN  CROSBY. 

Directions  for  the  presentation  of  a  case  for 
reissue  of  patent,  where,  by  error  of  descrip- 
tion, it  excludes  land  not  within,  and  includes 
land  without,  the  true  limits  of  the  claim. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Oregon  City,  Oregon,  October 
10,  1884.— 3  L.  D.,  139. 


827. 


PRIVATE  CLAIM-SECOND  PATENT;  AC- 
CEPTANCE. 

THE  MORA   GRANT. 

Patent  omitting  certain  reservations  was  is- 
sued, but  was  recalled  before  delivery  and 
canceled ;  a  new  patent  issued,  reserving  to 
the  United  States  the  occupancy  of  military 
and  timber  reservations,  and  buildings  and  im- 
provements thereon,  which  was  received  with- 
out protest,  except  as  to  reservation  of  land  : 
held,  that  the  protest  did  not  apply  to  the  res- 
ervation of  buildings  and  improvements. 

Second  patent  having  been  accepted  with 
full  powers,  all  objections  not  then  asserted 
were  waived,  and,  said  patent  being  valid  and 
outstanding,  application  for  delivery  of  tfte 
canceled  patent  is  denied. 

Acting  Commissioner  Harrison  to  O.  V>. 
Barrett,  Esq.,  Washington,  D.  C,  October  15, 
1884.— 3  L.  D.,  146. 


829. 

EFFECT  OF  PATENT. 

BAKER   V.   THE   STATE  OF  CALIFORNIA. 

The  erroneous  certification  of  a  tract  in  the 
place  of  land  selected,  deprives  the  Depart- 
ment of  further  jurisdiction  over  the  land. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  I,  1885. — 4  L.  D.,  137;  12 
C.  L.  O.,  221. 


830. 

RECOMMENDATION  OF  SUIT  AGAIKST  PAT- 
ENT-ORAL HEARING. 

HIBSHER  V.   STANBBRY    ET  AL. 

Proceedings  in  the  name  of  the  United 
States  to  set  aside  a  patent  will  not  be  recom- 
mended, in  the  absence  of  fraud  or  irregular- 
ity, where  it  appears  that  the  applicant  for  such 
relief  failed  to  comply  with  the  requirements 
of  the  law,  and  neglected  to  assert  his  rights 
at  the  proper  time. 

Oral  hearings  are  not  accorded  without  due 
notice  to  all  parties. 

Acting  Secretary  M uldrow  to  Commissioner 
Sparks,  January  16,  1886. — 4  L.  D.,  320. 


828. 

PRIVATE  CLAIM. 

WILLIAM  GARVIN. 
All  patents  for  private  claims  sent  to  the 


831. 


EFFECT  OF  PATENT-ACT  OF  APRIL  21, 1876. 

WISCONSIN  CENTRAL   R.  R.  CO.  V.  STINKA. 

Application  for  the  confirmation  of  an  entry 
and  the  issuance  of  patent  thereon  under  the 
first  section  of  the  act  of  April  21,  1876,  mu.st 
be  denied  where  it  appears  that  title  has  al- 
ready passed  from  the  Government. 

Secretary  Lamar  to  Commissioner  Sparks, 


local  office  for  delivery  should  be  delivered  to  \  January  25,  1886. — ^4  L.  D.,  344. 
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832. 

SUIT  TO  SET  ASIDE  PATENT. 

MARY   YANCEY. 

As  the  applicant  herein  may  assert  her  right 
in  the  courts,  and  the  Government  has  no  in- 
terest in  the  land  involved,  the  application  for 
the  institution  of  suit  to  set  aside  certain  pat- 
ents is  denied. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  3,  1886. — 4  L.  D.,  366;  12  C.  L. 
O..  295. 


A  patent  of  such  character  having  been  im- 

providently  and  illegally  issued,  through  which 

a  great  public  wrong  may  be  perpetrated,  it  is 

;  held  that  public  policy  requires  the  institution 

•  of  suit  to  vacate  the  same. 

Secretary  Lamar  to  the  Attorney -General, 
March  3,  1886.— 4  L.  D.,  416;  13  C.  L.  O., 
22. 


833. 


yiRGINIA  MILITARY  DISTRICT.  OHIO. 

JEREMIAH    HALL. 

Suit  to  set  aside  patent  not  advised  in  the 
absence  of  any  interest  on  the  part  of  the  Gov- 
ernment. 

Secretary  Lamar  to  Attorney-General  Gar- 
and,  February  8,  1886. — 4  L.  D.,  373  ;  13  C. 
L.  O.,  II  ;  see  Nos.  672,  674,  675. 


836. 

VOID  PATENT  NOT  DELIVERED. 

WILLIAM   H.    MCLARTY. 

A  patent,  issued  in  contravention  of  the  rec- 
ord, is  without  authority  and  void,  and  will 
not  be  delivered  by  the  Department. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  28,  1886.— 4  L.  D..  498;   13  C  L.  O., 

57. 


834. 

SUIT  TO  SET  ASIDE  PATENT. 

STOKY   V.   .SOUTHERN    PAC.  R.    R.  C  O. 

An  application  to  enter  patented  land  con- 
fers no  right  upon  the  applicant,  either  in  the 
courts  or  before  the  Department,  to  question 
the  validity  of  the  patent  by  which  title  passed 
from  the  Government. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  25,  1886.— 4  L.  D  ,  396;  13  C.  L. 
O.,  8. 


837. 

MINING  CLAIM-SUIT  TO  VACATE  PATENT. 

SMOKE   HOUSE   LODE. 

Application  for  a  mineral  patent  being  made 
for  land  embraced  within  a  prior  town  site 
patent,  adverse  claim  should  be  filed,  or  pro 
test  entered,  on  behalf  of  said  town  site ;  and> 
in  the  absence  of  such  action,  suit  to  set  aside 
the  mineral  patent  thus  issued,  will  not  be  ad- 
vised. 

Secretary  Lamar  to  Attorney -General  Gar- 
land, June  5,  1886.— 4  L.  D.,  555 ;  13  C.  L. 
O.,  86. 


838. 


839. 


PRIVATE  CLAIM-PATENT  ATTACKED. 


RANCHO   LACUNA    DE  TACHE. 


I  Suit  to*  set  aside'  ihe  patent  issued  herein 
I  will  not  be  advised  on  allegations  that  the 
I  grant  was  of  fraudulent  character  and  its  con  - 
i  firmation  procured  through  fraud,  as  the  va- 
The  United  States  could  convey,  by  patent,    lidity  of  the  grant  was  the  main  question  in 


SUIT  TO  VACATE  PATENT-STATE  OF  CALI 

FORNIA. 

LAKES   KERN   AND   BUENA    VISTA. 


no  title  under  the  swamp  grant  for  land  cov- 
ered by  navigable  waters  of  the  State. 

18 


issue  in  the  court  that  rendered  such  decree 
of  confirmation. 
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Secretary  Lamtr  to  Commissioner  Sparks, 
June  14,  1886,— 4  L.  D.,  566;  13  C.  L.  O., 

94- 


839. 


RAILROAD  GRANT-SUIT  TO  VACATE  PAT- 
ENT. 

MISSOURI,  KANSAS    AND  TEXAS    RY.   CO. 

Suit  is  advised  to  vacate  patents  issued  to 
said  company  for  the  even  sections  in  Allen 
county,  Kansas,  (i)  in  the  indemnity  limits  of 
its  road  where  overlapped  by  the  primary 
limits  of  the  Leavenworth,  Lawrence  &  Gal- 
veston road,  and  (2)  in  the  common  indemnity 
limits  of  the  two  roads,  on  the  ground  that  as 
these  sections  were  reserved  to  the  United 
States  from  the  grant  to  the  Leavenworth, 
Lawrence  &  Galveston  Company  in  1863,  they 
were  also  excepted  from  the  grant  to  the  Mis- 
souri, Kansas  &  Texas  Company  in  1866  by 
the  following  proviso  in  said  grant :  "  That 
any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Congress  .  .  . 
for  the  purpose  of  aiding  in  any  object  of  in- 
ternal improvement  ....  be  and  the 
same  are  hereby  reserved  to  the  United  States 
from  the  operation  of  this  act,"  etc. 

This  decision  leaves  to  the  determination  of 
the  Department  of  Justice  all  questions  arising 
on  the  alleged  rights  of  parties  claiming  as 
innocent  purchasers  from  said  company. 

Secretary  Lamar  to  Attorney- General  Gar- 
land, June  i6,  x886.— 4  L.  D.,  573  ;  13C.  L. 
O.,  92. 


840. 

PATENT   FOR   LAND  IN   EXCESS  OF  PDR- 

CHASE. 

EDWARD   N.    MARSH. 

A  patent  erroneously  issued  for  land  in  excess 
of  the  amount  actually  purchased,  is  no  bar  to 
the  subsequent  issue  of  patent  to  another  for 
such  excess. 

If  the  amount  of  land  embraced  in  a  patent 
corresponds   with  the  number  of  acres  in  a 


particular  subdivision  covered  by  said  patent, 
quantity  will  determine  the  subdivision  con- 
veyed, though  larger  boundaries  may  be  de- 
scribed. 

The  application  and  cash  certificate  were 
for  the  west  half  of  the  northwest  quarter, 
"containing  fifty-nine  and  fifty-one  hun- 
dredth's acres  "  and  patent  issued  accordingly ; 
hut  as  said  boundaries  include  ninety-nine 
and  fifty- one  hundredth's  acres,  it  is  held  that 
said  patent  conveys  only  the  northwest  quarter 
of  the  northwest  quarter,  which  contains  fifty- 
nine  and  fifty-one  hundredth's  acres,  and  is  no 
bar  to  the  subsequent  entry  of  another  for  the 
southwest  quarter  of  said  northwest  quarter. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  21,  1886.- 5  L.  D.,  96;  13 
C.  L.  O.,  139. 


84L 


NOTICE    AS  EFFECTED  BY   SETTLEMENT; 

PATEJfT. 

The  notice  given  by  settlement  and  improve- 
ment extends  only  to  the  quarter  section  as 
defined  by  the  public  surveys. 

Suit  to  vacate  a  patent  on  behalf  of  an  al- 
leged prior  settler  not  advised,  it  appearing 
that  he  has  an  adequate  remedy  of  his  own,  if 
his  allegations  of  priority  are  true. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  9,  1886. — 5  L.  D.,  141. 


842. 


MINERAL  PATENT-TOWN  SITE  CLAUSE. 

The  insertion  in  a  mineral  patent  of  a  clause 
reserving  town  site  rights  is  not  authorized  by 
law. 

Acting  Secretary  Hawkins  to  Commissioner 
Sparks,  November  27,  1 886. — 5  L.  D.,  256  ; 
13  C.  L.  O.,  231;  see  No.  21 16. 
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843. 

RIGHT  OF  PURCHASE  AFTER   PATENT  IS- 
SUED UNDER   AtlT  OF  JUNE  15,  1880. 

WILLIAM'  H.    BIZZELL. 

Jurisdiction  to  consider  an  application  un- 
der the  act  of  June  15, 1880,  to  purchase  land 
for  which  patent  has  issued,  may  be  conferred 
upon  the  Land  Department  by  the  surrender 
of  said  patent,  where  the  entry  falls  within 
the  terms  of  the  statute. 

The  case  of  Thorp  Williams  etaL  cited  and 
distinguished.  • 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  23,  1886.-5  L.  D.,  301 ; 
13  C.  L.  O.,  250. 


844. 


PROGEEDINGS  IN  STATE  AND  FEDERAL 

COURTS. 

MISSOURI,   KANSAS   AND  TEXAS    RY.   CO. 

'Suits  in  ejectment  against  settlers,  pending 
in  the  courts  of  a  State,  may  not  be  enjoined 
by  proceedings  in  courts  of  the  United  States. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  14,1887. — 5  L.  D.,  481 ;  14 
C.  L.  O.,  75. 


845. 


ENTRY-PATENT-EQUITABLE  ADJUDI- 
CATION. 

An  outstanding  patent,  issued  on  an  entry  en- 
titled to  confirmation  by  the  Board  of  Equitable 
Adjudication,  should  be  returned  and  canceled 
before  such  confirmation. 

Secretary  Lamar  to  the  Attorney-General, 
Noveml>er  9,  1887.— 6  L.  D.,  314. 


[For  other  matters  bearing  on  the  subject 
of  Land  Patents,  .see  the  following  under  other 
heads:    Nos.   51,   204,   279,   786,  789,  862, 

1274,  1398,  1414,  i4'7.  H90»  1494.  "530» 
1541,  1628,  1717,  1718,  1740,  1741.  1742, 
1746,  1748,  I753»203i.] 
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PRACTICE,  Nos.  846  to  1014. 


846. 

PINAL    PROOF-PUBLICATION  OF    NOTICE. 


INSTRUCTIONS. 


I 


Notice  of  proof  under  act  of  March  3,  1879,  \ 
must  be  published  in  a  newspaper  nearest  the 
land  by  the  usual  traveled  routes,  and  not  by 
an  air-line  measurement. 

Commissioner  McFarland  to  register  and 
receiver,  Leadville,  Colo.,  December  19,  1881. 
— I  L.  D.,  108;  seecircularof  April  21, 1885. 
12  C.  L.  O.,  34. 


849. 

PRACTICE-EEVIEW  OF  DECISION. 

RICHARDS  V.  DAVIS 

A  review  of  a  decision,  like  a  new  trial,  in 
the  absence  of  new  evidence  will  not  be  granted 
on  the  ground  that  the  decision  was  against 
the  weight  of  evidence,  if  there  was  contradic- 
tory evidence  on  both  sides. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, April  12,  1882. — I  L.  D.,  Ill ;  9  C. 
L.  O.,  50 


847. 


PRACTICE-AI'PEAL-SPECIFICATION  OF 

ERROR. 

COLt  V.  PHELPS. 

Appeal  from  Commissioner's  decision  must 
specify  clearly  the  errors  complained  of  therein 
and  must  show  service  upon  the  appellee, 
according  to  Rules  of  Practice,  or  will  be  dis- 
missed. 

Commissioner  McFarland  to  register  and 
receiver,  Los  Angeles,  Cal.,  February  6, 1882. 
— 1  L.  D.,  109;  see  Nos.  938,  966,  988,  1014, 


848. 


PRACTICE-NOTICE  OF  DECI8I0N-SEKVICE. 

JOHN   H.  MOORE. 

When  notice  of  a  decision  of  the  General 
Land  Office  is  sent  by  mail  to  local  lar  1 
officers  to  be  served  by  them,  ten  days  is  allowed 
in  addition  to  the  sixty  days  allowed  under 
the  rulings  of  the  Department. 

Commissioner  McFarland  to  Hon.  Mont- 
gomery Blair,  February  10,  1882. — i  L.  D., 
no;  8  C.  L.  O.,  188. 


850. 

FINAL    PROOF  -  CONFLICTING    RAILROAD 

CLAIM. 

ATLANTIC   AND   PAC.   R.  R.  CO.    V.  FORRESTER. 

Where  there  are  two  parties  to  the  record, 
and  the  one  is  regularly  cited  to  a  hearing 
therein  upon  the  motion  of  the  other,  but  fails 
to  respond,  the  party  failing  shall  be  regarded 
as  in  default,  and  as  having  no  standing  before 
the  Department,  unless  he  shall  satisfactorily 
explain  his  default  and  regain  reinstatement 
to  his  privileges  as  a  party  lo  the  record. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  27,  1882. — i  L.  D.,  475  ;  see 
Nos.  1442,  1456,  1543. 


851. 


PRACTICE-IMPEACHMENT  OP  WITNESS- 
CONTINUANCE. 

PACKARD   V.  JACKSON. 

In  contest  against  homestead  entries,  the 
character  of  a  witness  may  be  impeached  and 
a  continuance  had  to  enable  the  opposite  party 
to  secure  testimony  in  rebuttal. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Harrison,  Ark.,  December  14,  1882. 
—  I  L.  D.,  105 ;  9  C.  L.  0.,i87, 
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852. 

PRACTICE  HEARING-CONTINUANCE. 

JACKSON   V.  JACKSON. 

Where  neither  party  appears  at  time  and 
place  as  cited,  the  case  should  not  be  continued, 
but  dismissed. 

A  homestead  entry  is  not  liable  to  contest 
after  seven  years  from  dale  of  entry. 

In  such  case,  after  notice   if  the  homestead 
party  fails  to  make  proof,  the  would-be  con 
testant  has  a  preference  right  «f  entry  if  the 
sole  occupant  of  the  land. 

Commissioner  McFarland  to  register  and 
receiver,  Prescolt,  Ariz.,  December  22,  1882.— 
I  L.  D.,  112;  9C.  L.  O.,  230;  see  Nos.  428, 
577. 


853. 

PRACTICB-HEARINGS-CONTESTS. 

INSTRUCTIONS. 

Rule  15  of  the  Rules  of  Practice  prescribes 
the  mode  of  proof  notice,  and  must  be  strictly 
complied  with. 

Purchasers  of  homestead  claims  before  pat- 
ent are  not  recognized,  and  they  have  no  stand- 
ing in  a  contest. 

No  testimony  is  to  be  excluded  by  the  local 
officers  because  of  supposed  irrelevancy. 

Thirty  days'  notice  is  not  allowed  where 
continuance  of  a  hearing  is  granted,  but  ten 
days  are  allowed  to  file  cross- interrogatories 
where  deposition  of  absent  witness  is  to  be 
taken. 

How  the  affidavit  required  by  rule  20  of 
Rules  of  Practice  may  be  made. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Montgomery,  Ala.,  December  27, 1882. 
— I  L.  D.,  106;  9  C.  L.  O.,  210;  sec  Nos. 
945»  948,  994,  955»  I094.  1120, 1210. 


Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  January  4,  1883. — 
I   L.  D.,  107 ;  9  C.  L.  O.,  186. 


854. 

PRACTICE-NOTICE  BY  PUBLICATION. 

BRONSON   V.  SAWYER. 

How  notice  to  non-residents  in  a  contested 
case  should  be  given. 


855. 


NOTICE  OF  CONTEST. 

CONTESTED  CASES — CONTlAjANCE. 

The  Rules  of  Practice  imperatively  require 
personal  service  when  that  can  be  obtained, 
and  authorize  potice  to  be  given  by  publica- 
tion alone  only  when  personal  service  cannot 
be  had. 

Where  tftere  has  been  default  in  the  matter 
of  service  of  notice,  but  both  parties  appear  at 
day  of  trial,  the  defendant  may  waive  the  in- 
formality, and  does  so  if  he  proceeds  to  trial. 
Hut  he  is  entitled  to  his  full  period  of  notice, 
and  may  demand  a  continuance  if  he  has  not 
had  it. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Niobrara,  Nebr.,  July  2,  1883. — 2  L. 
D.,  203;   10  C.  L.  O.,  166. 


856. 

HEARINGS-RULE  6-CONTESTS. 

COR  NO  V.   GJERBERG. 

Rule  5  applies  to  hearings  in  contests  be- 
tween homestead  claimantsend  between  home- 
stead and  pre-emption  claimants  also. 

[Rules  approved  December  20,  1880,  sup- 
erseded September  i,  1885.] 

Commissioner  McFarland  to  register  and 
receiver,  Crookston,  Minn.,  July  ii,  1883. — 2 
L.  D.,  224. 


857. 

HAHN  V8  SPENCER. 

The  notice  of  contest  must  be  signed  by 
one  or  both  of  the  local  officers.  It  cannot  b« 
signed  by  a  clerk. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Lamed,  Kans.,  August  i,  1883. — 2  L. 
D.,  228;  10  C.  L.  O.,  222. 
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858. 

DESCRIPTION  OP  LANDS. 

How  lan^  embraced  in  certificates  and  re- 
ceipts shoula  be  described. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Duluth,  Minn.,  August  6, 1883. — 
2  L.  D.,  197;  10  C.  L.  O.,  180. 


859. 


UNSURVEYED  LANDS -SETTLERS'  RIGHTS 
-PILING  OP  PLATS -"JUMPING"  OP 
CLAIMS. 

Commissioner  McFarland  to  Messrs.  Tice 
&  Lyon,  Columbia,  Dak.,  September  29, 1883. 
— 2L.  D.,  337;    10  C.  L.  O.,  256. 


860. 

DISBARRED  ATTORNEY-NOTARY  PUBLIC. 

An  attorney  disbarred  from  practice  is  not 
prevented  thereby  from  performing  his  duties 
as  a  notary  public. 

Commissioner  McFarland  to  H.  R.  Vaughn, 
Pembina,  Dak.,  October  i,  1883. — 2  L.  !).> 
214;  10  C.  L.  O.,  254. 


861. 


CBRTI0RARIH5H0WING  NECESSARY. 

WILLIAM   FULLER. 

The  applicant  for  a  certiorari  must  invari- 
ably m9\it  z.  prima  facie  showing  of  matter  for 
supervision  and  requiring  Departmental  inter- 
vention. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  3,  1883. — 2  L.  D.,  215. 


Acting  Commissioner  Harrison  to  register 
and  receiver,  Natchitoches,  La.,  October  5, 
1883.— 2  L.  D.,  388;  see  No.  874. 


862. 


863. 


WITHDRAWAL  OF  CONTESTANT- DEPOSIT 
FOR  EXPENSES-SECOND  CONTEST. 

A  motion  for  withdrawal  of  contest,  whether 
verbal  or  written,  at  or  before  the  day  of  trial,  is 
only  an  interlocutory  proceeding,  and  will  be 
decided  on  the  day  o(  the  trial. 

Money  deposited  to  meet  the  exi>enses  of  a 
contest  should  not  be  refunded  until  the  con- 
test is  finally  determined  ;  only  the  balance  un- 
expended should  then  be  returned. 

A  second  contest  cannot  be  initiated  until 
the  first  one  is  properly  ended. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Niobrara,  Nebr.,  November  20, 
1883. — 2  L.  D.,2i8;  10  C.  L.  O.,  289;  see 
Nos.  225,  231,  336,  430,  445,  462.  473,  484, 

527.  534.  54«.  985.  i9'o.  »930- 


864. 


DELIYERY  OF  PATENT- INSTRUCTIONS. 

JAMES   AND   DENNIS  QUINNILTY. 

In  case  of  contest  for  delivery  of  patent,  reg- 
ister and  receiver  to  make  and  notify  parties  of 
decision,  allowing  usual  time  for  appeal,  etc. 


BEFORE    NOTARY    PUBLIC-CONTINUANCE. 

ERICKSEN  V.  WAY. 

When  a  continuance  is  granted  by  a  notary 
public,  it  should  not  extend  beyond  the  time 
set  at  the  local  office  for  examination  of  testi- 
mony. 

Commissioner  McFarland  to  register  and 
receiver,  Grand  Forks,  Dak.,  November  23, 
1883.— 2  L.  D.,  233;  10  C.  L.  O.,  290. 


865. 

HYPOTHETICAL  CASES. 

WILLIAM   LLOYD   PEACOCKE. 

The  Department  will  not  decide  questions 
irregularly  presented. 

Commissioner  McFarland  to  William  Lloyd 
Peacocke,  Salida,  Colo.,  December  14,  1883. 
—2  L.  D.,  765 ;  10  C.  L.  O.,  322. 


i 
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866. 

PREPARED  TESTIMONY-CROSS-EXAMI- 
NATION. 

Dfi   MOTT  V.  DAY. 

A  hearing  may  be  had  on  testimony  pre- 
pared by  plaintiff's  attorney  in  his  office,  if 
iiccepted  by  defendant's  attorney,  with  privi 
lege  of  cross-examination. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Bloomington,  Nebr.,  December 
20.  1883.— 2  L.  D.,  225 ;  10  C.  L.  O.,  337. 


867. 


PUBLICATION-REGISTERED  LETTER- 
THIRTY  DAYS. 

BUTT ERFI ELD   AND   PHELPS. 

The  instructions  of  August  13, 1883,  ^^^  i^^t 
retroactive.  Copies  of  published  notices  must 
be  mailed  to  last  known  address  at  least  thirty 
days  in  advance  of  a  hearing. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fargo,  Dak.,  January  15,  1884. — 2  L. 
D.,  229;  ID  C.  L.  O.,  338;  see  No.  191 5. 


868. 


IN  THE  SUPREME  COURT  OF  WY0.M1NG. 

THE  UNITED  STATES  V.  ALEXANDER  SWAN, 
THOMAS  SWAN,  Z.  THOMMASSON,  AND  C.  E. 
ANTHONY. 

The  fencing  of  Government  land  and  its 
withdrawal  from  settlemftnt  not  only  subjects 
the  public  to  inconvenience  and  annoyance, 
but  it  is  an  inclosure  of  that  which  ought  to  be 
left  free  to  the  public,  so  that  all  persons  may 
go  thereon  until  some  one  lawfully  segregates 
it  'and  makes  it  his  own ;  and  a  remedy  by 
injunction  on  the  part  of  the  United  States 
wHI  He  in  such  a  case  to  compel  the  abate - 
iQent  of  the  nuisance. 

Sencr,  Judge.— 2  L.  D.,  798. 


869. 

PUBLICATION-POSTING. 

EMMBRT  V.   KILPATRICK. 

When  and  how  notice  by  publication  should 
be  given. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Hailey,  Idaho,  February  7, 1884. 
— 2  L.  D.,  230;  10  C.  L.  O.,  374. 


870. 

PROBATE  JUDGES. 

What  proofs  and  papers  in  land  entries  may 
be  executed  before  judges  of  probate  courts. 

Commissioner  McFarland  to  J.  B.  Eaton, 
Devil's  Lake,  Dak.,  February  15, 1884. — 2  L. 
D.,  224;  10  C.  L.  O.,  374. 


871. 


PLACE    POR    TAKING    TESTIMONY-LOCAL 

OFFICERS. 

Without  specific  instructions  from  the  Land 
Department,  neither  the  register  nor  the  re- 
ceiver can  legally  take  testimony  or  preside 
at  the  taking  thereof  in  any  place  other  than 
where  the  office  of  such  register  or  receiver  is 
located. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Valentine,  Nebr.,  March  4, 1884. 
— 2  L.  D.,  204. 


872. 


FINAL  PROOF -DUTY  OF  LOCAL  OFFICERS. 

INSTRUCTIONS. 

Final  proof  must  be  made  "  to  the  satisfac- 
tion of  the  register  and  receiver,"  whose  au- 
thority is  unrestricted,  and  whose  official  obli- 
gation requires  of  them  faithfulness  and  vigi- 
lance in  scrutinizing  and  testing,  by  their  per- 
sonal knowledge  and  otherwise,  the  accuracy 
and  reliability  of  all  proof,  and  particularly  in 
ex'parte  case». 
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Commissioner  McFarland  to  register  and  re- 
ceiver, Aberdeen,  Dak.,  April  3,  1884. — 3  L. 
D.,  211;  II  C.  L.  O.,  34. 


873. 

STRANGER  TO  RECORD. 

•  HANSOM   V.    HOWE. 

It  is  contrary  to  the  law  and  practice  to  per- 
mit the  dismissal  of  a  contest  regularly  initi- 
ated merely  on  the  motion  of  a  stranger  to  the 
record,  without  notice  to  the  contestant,  and 
prior  to  hearing. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  24,  1884. — 2  L.  D.,220;  II  C.  L. 
O.,  66. 


874. 

MOTION  TO  DISMISS  APPEAL. 

JAMES   AND   DENNIS   QUINNILTY. 

Where  the  intention  to  appeal  is  clearly  ex- 
pressed in  a  paper  filed  in  time,  which  con- 
tains a  statement  of  grounds  of  appeal  and 
declaration  that  in  due  time  argument  will  be 
filed,  etc.,  it  should  be  regarded  as  sufficient 
notice  of  appeal. 

Commissioner  McFarland  to  register  and 
receiver,  Natchitoches,  La.,  May  i,  18S4. — 2 
L.  D.,391  ;  see  No.  862. 


875. 

EXAMINATION  OF  RECORDS. 

ADOLPH    MUNTER. 

The  proper  examination  and  use  of  the  plats 
and  public  records  in  the  local  land  offices  by 
the  public  are  not  prohibited  by  law,  and  should 
not  be  denied  upon  grounds  of  public  policy, 
except  where  such  examination  or  use  will  in- 
terfere unnecessarily  with  the  dispatch  of  the 
public  business. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  29,  1884. — 2  L.  D.,  197 ;  ii  C.  L. 
O.,  82. 


876. 

PRACTICE-TRANSMISSION  OF  APPEALS. 

DANIEL    WITTER. 

After  filing  of  an  appeal,  the  local  officers 
must  allow  the  appellees  a  reasonable  time  (if 
necessary,  ten  days  after  the  expiration  of  the 
thirty  days  provided  in  Rule  51)  to  examine  it 
before  forwarding  the  papers  to  the  General* 
Land  Office. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Denver,  Colo.,  July  23,  1884. — 
3  L.  D.,  38;  II  C.  L.  O.,  131. 


877. 

PRACTICE-APPEALS. 

OJO   DEL   KSPIRITU   SANTO. 

Neither  the  local  officers  nor  the  surveyors - 
general  may  fix  the  time  for  appeal  from  the 
decisions  of  the  General  Land  Office,  nor  grant 
extension  of  the  time  limited  by  the  rules. 

Assistant  Commissioner  Harrison  to  surveyor- 
general,  Santa  Fe,N.  Mcx.,  August  4,  1884, — 
3  L.  D.,  59 ;  see  Nos.  886,  13 18. 


878. 


PRACTICE-APPLICATIONS  AND  AFFI- 
DAVITS. 

INSTRUCT!  (INS. 

Applications  maybe  filed  with,  and  affidavits 
may  be  made  before,  a  local  officer  only  when  he 
is  in  the  discharge  of  his  official  duty,  in  the 
local  office,  and  during  business  hours. 

Commissioner  McFarland  to  F.  D.  Hobbs, 
Inspector,  September  4,  1884. — 3  L.D.,  108  ; 
II  C.  L.  O.,  178. 


879. 


PRE-EMPTION-FIX AL  PROOF:  TESTIMOKT 

iNblRUCIU»Nb. 

Notice  of  final  proof  by  the  pre-emptor  is 
the  only  contest  against  another  settler  that  is 
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necessary;  the  latter shi)uki  always  ))e  si>ecialiy  882. 

cited,  and  full  testimony  should  be  taken.  rONTEST-fiPBCULATION;  ATTORNEYS. 

It  is  only  necessary  to  make  six   inseriions 

r         *-^^     f  c      I  f  ■  *u   »  •  INSTRUCTIONS. 

of  notice  of  final  proof  in  a  newspaper  that  is 

published  weekly.  Whether  fraud,  illegality,  or  non-compli- 

There  is  no  objection  to  the  taking  of  tesii-  ,  ance  with  law  is  alleged  against  a  settler,  the 
inony  near  the  land,  under  amended  Rule  35, ;  Government  is  equally  a  party  to  the  inqairy ; 
when  reasonable  cause  for  so  doing  is  shown,    if  the  contest  be  withdrawn,  the  papers  must 
Commissioner    McFarland  to  register   and  \  ^  forwarded  to  the  Commissioner  for  further 
receiver, Gunnison,  Colo.,  September  17,  1884.  '  action. 

— 3  L.  D.,  112;  II  C.  L.  0.,I94.  I*  is  the  practice,  to  some  extent,  for  the 

,  attorneys  to  file  contests,  sell  the  right  of  con* 
test,  and  withdraw  the  original  and  simultane- 
ously file  a  contest  for  the  buyer ;  this  is  illegal 
880.                                     and  attorneys   engaged  in    these   speculative 

MINING  CLAIM-PUBLICATION  OP  NOTICE.    <^<>»l«st*  '"^^^l^  be  reported  to  the  Commis- 
sioner. 
CHARLES  w.  STEELK.  Commissioner  McFarland  to  register  and  rc- 

Publishers  must  not  change  figures  to  words,  ^«''"'  [^^^~"'  ^''^■'  September  22.  1884—3 

for  the  purpose  of  adding  to  the  length  of  a  "      ** 

notice   and   the   charge    for   its  publication.  

Newspapers  which  do  so  cannot  be  regarded 

as  "reputable,"  and  will  not  be  designated  for  .  883. 

the  publication  of  mining  notices.  CONTEST— HEARINGS  ;  TESTIMONY. 

Commissioner    McFarland  to  register   and  ,  instructions. 

receiver.  Central  City,  Colo.,  September  i8,  .  ,        ,       , 

oo        ,1     r^     ....     ../-T    f\    ,«..  Testimony,  taken  in  short-hand,  will  not  be 

1884  —3  L.  D..  115;   II  C.  L.  O.,  195.  ♦',  f  .  1         s»  *       ,1    •       J 

accepted  until  fairly  written  out   and  signed 

by  the  witness. 

Hearings  must  be  fixed  at  the  earliest  prac- 
ticable moment,  and,  if  not  before  the  local 
officers,  before  a  competent  officer  (not  a  mere 
BNTRY-RBJECTED   APPLICATIONS.  stenographer),     who    will    attend     to    them 

instructions.  .  promptly ;  they  may  not  be  delayed  in  order 

to  suit  the  convenience  of  certain  stenograph- 
When  an  application  for  entry  is  found  to  be  j 

erroneous,  the  practice  at  some  offices  is  for  ,      Commissioner  McFarUnd  to  register  and  r«- 
the  local  officers  to  reject  it,  and.  on  appeal  :  ^^j^^^^  jj^^^„^  ^^^    September  22.  1884.- 
noted,  to  reserve  the  tract  for  thirty  days,  dur-  ,  ^  j     ^    ,^, .   „  (,  j    q^  ^^^ 
ing  which  the  application  is  perfected,  or  the  i 

appeal  is  withdrawn",  and  application  for  an-  :  

other  person  is  filed  by  the  same  attorney;  this  I 

is  illegal,  and  the  attempted  reservation  is  void,  '  SM. 

Where  an  application  .s  rejected  for  defect  ^^^^^  CASEsItBSTIHONT. 

an  iippeal  from  the  rejection  bars  an  amend- 
ment of  it.  and  a  withdrawal  of  it  for  amend-  '  instructions. 
ment  bars  an  appeal.                                                 All  testimony  taken  m  protest  cases  must  be 

Commissioner  McFarland  to  register  and  i  forwarded  to  the  Commissioner  with  the  opin- 
receiver,  Huron,  Dak.,  September  22,  1884.  ion  of  the  local  officers,  whether  or  not  there 
— 3  L.  D.,  119;  II  C.  L.  0.,  194.  .  is  an  appeal. 

18 
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Commissioner  McFarUnd  to  register  and 
receiver,  Huron,  Dak.,  September  22, 1884. — 
3  L.  D.,  122. 


885. 

PRE-EMPTION-FINAL  PEOOF. 

INSTRUCTIONS. 

The  questions  and  answers  in  the  printed 
forms  for  pre-emption  proof  must  be  read  over 
to  the  witnesses  by  the  officer  taking  the 
proofs;  he  cannot  otherwise  properly  make 
the  required  certificate. 

Such  officer  is  required  to  test  the  reliability 
and  the  extent  and  means  of  knowledge  of 
claimants  and  witnesses  by  cross-examining 
them. 

Commissioner  McFariand  to  register  and 
receiver,  Olympia,  Wash.  T.,  October  6, 1884. 
3  L.  D.,  133;  II  C.  L.  O.,  218. 


mony.  The  claimant  must  be  prepared  to 
defend  his  claim  against  all  charges  and 
counter-claims,  with  right  to  postponement  or 
adjournment  if  necessary.  Non-appearance 
under  the  notice  does  not  bar  contest  under 
Rules  4  to  6,  if  satisfactory  reasons  therefor 
are  given. 

[Rules  approved  December  20,  1880,  sup- 
erseded September  i,  1885. j 

Commissioner  McFariand  to  register  and 
receiver,  Gunnison,  Colo.,  October  ii,  18S4. 
—3  L.  D.,  141  ;  II  C.  L.  O.,  228. 


888. 


886. 


PEACTICE-APPEAL :    INTERVENOE. 


OJO   DEL    £SPIRITU   SANTO. 


CU8ADEN  vs.  PERLET. 

I  Registers  and  receivers  may  not  require  the 
I  parties,  or  either  of  them,  to  appear  before 
'  them — nor  may  they  take  supplementary  testi- 
i  mony — when  they  have  directed  the  testimony 
to  be  taken  by  some  other  officer. 

I  Acting  Commissioner  Harrison  to  register 
and  receiver,  Gainesville,  Fla.,  October  14, 
1884. — 3  L.  D.,  145 ;  II  C.  L.  O.,  226. 


Notice  and  grounds  of  appeal  must  be  filed  ■ 
in  the  General    Land  Office,  and  served  on 
the  opposite  party,  within  the  time  required 
by  Rules  86  and  87. 

One  not  a  party  to  the  record  will  not  be 
recognized  as  appellant,  nor  as  petitioner  for 
rehearing,  unless  he  first  discloses  on  oath  his 
interest  in  the  case. 

Assistant   Commissioner    Harrison   to  sur-  , 
veyor-general,  Santa   Fe,  N.  Mex.,  October 
7,  1884.— 3  L.  D..  134;  see  No.  877.  | 


889. 


PRE-EMPTION  ;  HOMESTEAD-FINAL  PROOF. 

INSTRUCTIONS. 

Final  proof  notices  must  be  published  in 
the  newspaper  proper  and  not  in  a  supplement. 

feting  Commissioner  Harrison  to  register 
and  receiver.  Independence,  Kan.,  October  30, 
1884. — 3  L.  D.,  155;  II  C.  L.  O.,  247. 


887. 

FINAL  PROOF-NOTICE ;  PROTEST. 

INSTRUCTIONS. 


890. 

LOCAL  OFFICES- ACCESS  TO  RECORDS. 
ADOLPH  muntf.r. 


Publication  for  thirty  days  of  notice  of  final  The  public  have  a  right  of  access  to  records 
proof  by  claimant,  and  the  thirty  days'  notice  ,  of  local  land  offices  for  the  purpose  of  ob- 
by  contestant  required  by  Rule  8,  are  in  har     taining  information,  or  of  making  copies  of 
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the  same,  when  the   conduct  of  the  public 
business  will  fairly  permit. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November 4, 1884. — 3  L.  D.,  174; 
II  C.  L.  O.,  253. 


891. 


JJNTKT-HNAL  PROOF ;  PATMBNT. 

INSTRUCTIONS. 

Final  proof  and  payment  must  be  made  at 
the  same  time.  Proofs  presented  without 
tender  of  payment  must  be  rejected. 

Commissioner  McFarland  to  register  and 
receiver,  Fargo,  Dak.,  November  18,  1884. — 
3  L.  D.,  188;  II  C.  L.  O.,  259. 


892. 

CONTEST-DECISIONS. 

LEIGHTNER   V.  HODGE8. 

Whether  testimony  is  taken  before  local 
officers  or  another  authorized  officer,  the  de- 
cision must  be  based  on  the  facts  shown  by 
the  official  records  as  well  as  on  those  dis- 
closed by  the  testimony. 

Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  November  20,  1884. 
—3  L.  D.,  193 ;  II  C.  L.  O.,  258. 


893. 

CONTEST-DEPOSITS;  COSTS. 

ANNA    M.  LIVINGSTON. 

Both  parties  to  a  contest  may  not  be  re- 
quired to  deposit  for  the  entire  contest;  the 
costs  of  transcribing  a  cross-examination  must 
he  paid  by  the  party  making  it;  vexations 
and  irrelevant  cross-examinations  should  be 
promptly  arrested  by  the  local  officers. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Tucson,  Arizona,  November  24,  1884. 
— 3  L.  D.,  193 ;  II  C.  L.  O.,  274. 


894. 

CONTEST-EX-PARTE  CASES. 

INSTRUCTIONS. 

Testimony  must  be  taken  at  time  and  place 
fixed  in  the  notice.  In  ex-parte  contest  cases 
testimony  taken  without  notice  must  not  be  re- 
ceived or  acted  upon. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Bismarck,  Dak.,  November  25, 
1884. — 3  L.  D.,  195  ;    II  C.  L.  O.,  274. 


895. 


HOMESTEAD;  PRE-EMPTION- PINAL 
PROOF. 

INSTRUCTIONS. 

When  a  homesteader  or  pre-emptor  adver- 
tises his  intention  to  make  proof,  the  adverse 
homesteader  or  pre-emptor  of  record  must  al- 
ways be  cited. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Bismarck,  Dak.,  November  25, 
1886.— 3  L.  D.,  196. 


896. 


CLERK  OP  COURT ;  ILLEGAL  ENTRIES. 

INSTRUCTIONS. 

The  official  acts  of  a  special  deputy  clerk, 
appointed  by  the  clerk  of  a  judicial  district, 
without  authority  of  law,  for  the  sole  purpose 
of  administering  the  oaths  required  in  land 
claims,  are  null  and  void. 

No  desert-land  or  other  application  for  en- 
try should  be  allowed,  unless  the  local  officers 
are  satisfied  that  it  is  regular  and  legal ;  if  not 
satisfied — and  they  may  rest  on  their  own 
knowledge  of  persons  and  lands — they  should 
reject  it. 

Commissioner   McFarland  to  register  and 
receiver,  Miles  City,  Mont.,  December  3,  1884. 
!  — 3  L.  D.,  220;  II  C.  L.  O.,  275. 
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PINAL  PROOF-PROTEST  CASKS. 

INSTRUCTIONS. 

Notice  of  final  proof  invites  objection  from  all 
persons,  whether  or  not  in  interest;  at  the  time 
fixed  therefor,  adverse  testimony  isjto  be  taken, 
and  the  claimant  and  all  the  witnesses  may  be 
cross-examined ;  each  party  must  pay  the  costs 
of  transcribing  the  testimony  of  his  own  wit- 
nesses on  direct  examination,  and  that  of  the 
witnesses  on  the  other  side  on  cross-examina- 
tion. 

Commissioner   McFarland  to  register   and 

receiver,  Humbolt,  Cal.,  December  lo,  1884. 
— 3  L.  D.,247;  II  C.  L.  O.,  291;  sec  Rule 
of  Practice  No.  54. 


898. 


SURVEYORS-GENERAL-^FFICIAL  COR- 
RESPONDENCE. 

INSTRUCTIONS. 

Such  correspondence  should  he  signed  by 
surveyor-general  himself,  or  addressed  to  him. 

(Commissioner  McP*arland  to  surveyor  gen- 
eral, ?Ielena,  Mont.,  December  22,  1884. —  3 
L.  D.,  263  ;   II  C.  L.  O.,  305. 


899. 

PRE-EMPTION-FINAL  PROOF. 

INSTRUCTIONS. 

The  testimony  of  witnesses  in  pre-emption 
final  proofs  must  be  taken  before  officers  au- 
thorized to  take  the  affidavit  of  claimant.  No- 
taries public  are  not  authorized  to  take  any 
part  of  the  pre-emption  proof. 

Acting  Commissioner  Harrison  to  Inspector 
K.  D.  Hobbs,  January  5,  1885. — 3  L.  D.,  298; 
II  C.  L.  O..  311 ;  see  Nos.  ioo,  1155. 


900. 


ALABAMA  UNIYERSITY  LANDS-SELEC- 
TIONS, ETC. 

STATE  OF   ALABAMA. 

Under  the  grant  of  April  23, 1884,  to  Aln 
bama,  for  university  purposes,  the  Stale's  se- 


lection of  the  lands  must  be  admitted  and  re- 
ported by  the  local  officers,  subject  to  any  in- 
choate pre  emption  or  homestead  claim  which 
is  filed  within  the  time  required  by  law,  before 
or  after  selection ;  and  if  such  claim  is  not 
perfected,  or  prosecuted  in  good  faith  by  ob- 
servance of  the  legal  requirements,  prior  to 
approval  of  the  selection,  the  selection  will 
take  the  land. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  13,  1885. — 3  L.  D.,3IS; 
II  C.  L.  O.,  349. 


901. 

PRACTICE-WAIVER  OF  RULES. 

JOLLY  COBBLER    LODE. 

The  waiver  of  a  Rule  of  Practice  by  the 
Commissioner  is  a  matter  within  his  official 
discretion,  subject  to  exception  and  final  adju- 
dication by  the  Secretary  when  the  case  comes 
before  him. 

Acting  Secretary  Joslyn  lo  Cummissioner 
McKarland,  January  16,  1885. — 3  I..  D..  321  ; 
II   C.  L.  ().,  324. 


902. 

HOMESTEAD-CONTEST. 

WALLACE    u.   SCHOOLEY. 

When  notice  is  by  publication,  the  posting 
of  a  copy  on  the  land  and  the  mailing  of  a 
copy  to  the  defendant,  required  by  Rule  14, 
are  essential  parts  of  the  notice. 

B  contested  A's  transmuted  homestead  entry 
for  fraud,  but  failed  to  post  and  mail  copies 
of  the  published  notice ;  A  made  default  at 
the  hearing,  and  it  does  not  appear  that  he 
had  knowledge  thereof;  after  making  final 
proof,  A  sold  and  conveyed  the  land  to  C  who 
was  allowed  to  intervene  and  in  his  own  be- 
half defend  the  contest;  held  that  the  contest 
must  be  dismissed. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  20,  1885. — 3  L.  D.,  326; 
II  C.  L.  O.,  340;  see  Nos.  968,  996,  191 5. 
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903. 

HOMESTEAD;  PRE-EMPTION-FINAL  PROOP. 

J.    E.    DYER. 

Final  proofs  (in  Dakota)  under  the  acts  of 
March  3,  1877,  and  June  9,  1880,  must  be 
taken  before  the  proper  officer,  at  the  county 
s^at  where  the  court  is  hold  en  and  the  seal 
kept. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  23, 1885. — 3  L.  D.,  330; 
see  No.  986. 


9d4. 

CONTEST--CROSS-EX  AMIN  ATION . 

COCHRAN   AND   HELEN. 

Rule  of  Practice  35,  as  amended^  par.  7, 
providing  that  "  the  costs  of  transcribing  cross- 
examinations  .will  in  all  cases  be  taxed  to  the 
party  making  the  cross-examination/'  applies 
to  both  protest  and  contest  cases. 

[Rules  approved  December  20,  1880,  sus- 
perseded  September  i,  1885.] 

Commissioner  McFarland  to  Messrs.  Coch- 
ran &  Helen,  McCook,  Nebr.,  January  24, 
»855.— 3  L.  D.,  22s;  II  C.  L.  O.,  338;  see 
Rule  of  Practice  No.  54.  —  Rules  approved 
August  13,  1885. 


905. 


DISTRICT  OFPICES  ;    FINAL   PROOFS  ;  PRO- 
TESTS. 

GOODRICH    V.   GAMBLE. 

Employees  in  the.  district  offices  are  required 
to  labor  seven  hours  each  day,  except  .Sundays 
iCnd  legal  holidays.  Ix)cal  offices  must  not 
he  closed  at  noon  on  .Saturdays. 

When  the  hour  for  hearing  or  making  final 
proof  is  not  mentioned  in  the  notice,  con- 
testants or  proteslants  have  the  whole  of  the 
Hay  in  which  to  enter  an  appearance. 

The  local  officers  must  consider  and  act  up- 
on objections  offered  to  all  classes  of  entries, 
including  cash  entries,  of  the  public  lands. 


Commissioner  McFarland  to  register  and 
receiver,  Fargo,  Dak.,  January  24,  1885. —3 
L.  D.,  333;   II  C.  L.  O.,  338. 


906. 

PRACTICE-APPEALS. 

JOHN   W.    BAILEY   ET  AL. 

When  cases  on  appeal  to  the  Secretary  in- 
volve different  claimants  and  different  tracts, 
though  but  one  protestant  (a  railroad  company) 
and  one  ground  of  protest,  they  must  be  trans- 
mitted separately. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  30,  1885.— 3  L.  D.,  349;  see 
No.  911. 


907. 

AMENDMENT  OF  ENTRIES. 

INSTRUCTIONS. 

District  officers  may  not  allow  the  amend- 
ment of  entries  until  authorized  by  the  General 
Land  Office. 

Acting  Commissioner  Harrison  to  Inspector 
A.  R.  Greene,  January  30,  1885. — 3  L.  D., 
471 ;   12  C.  L.  O.,  18. 


908. 


PRACTICE;    WAIVER   OF    APPEAL;    NEW 

CONTEST. 

PAGE  V.    FLETCHER. 

The  contestant  having  waived  the  right  of 
appeal  from  an  adverse  decision  will  not  be 
allowed  to  begin  a  npw  contest  based  on  the 
same  grounds  as  the  former. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  14,  1885.— 3  L.  I).,  397;  II 
C.  L.  O.,  355. 


909. 

LAND  DECISIONS. 

Washington,  D.  C, 

February  ig^  i88j: 
With  a  view  to  uniformity,  and  to  facilitate 
research,  it  is  ordered  that  hereafter,  in  the 
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written  opinions  or  decisions  of  the  Secretary 
or  Commissioner  relating  to  public  lands, 
where  prior  opinions  or  decisions  of  either 
are  mentioned  or  cited,  the  reference  shall  be 
to  the  volumes  of  decisions  published  by  the 
Department,  (as  3  L.  D.,  2  L.  D.,  or  i  L.  D.,) 
if  said  opinions  or  decisions  are  to  be  found 
therein,  in  the  text  or  foot  notes. 

H.  M.  TELLER. 

Secretary. 
—3  L.  D.,  419. 


910. 


FINAL  PROOP-PUBLICATION  OF  NOTICE. 

ANDREW   E.    PHILLIPSON    ET   AL. 

Registers  may  use  their  discretion  in  desig- 
nating the  paper  in  which  shall  be  published 
the  notice  of  intention  to  make  final  proof, 
where  there  are  several  papers  any  one  of 
which  might  come  within  the  meaning  of  the 
law. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Bloomington,  Nebr.,  February 
28,  1885. — 3  L.  D.,  520;   II  C.  L.  O.,  353. 


911. 


PRACTICB-APPEAL ;  EVIDBNCE. 

DAVISON  V.    PARKHURST. 

The  record  in  separate  cases  should  not  be 
consolidated  on  appeal. 

When  it  is  desired  to  use  testimony  taken 
in  another  case,  such  evidence  should  be  copied 
and  filed  with  the  case. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  6,  1885. — 3  L.  I).,  445; 
see  No.  906. 


912. 

FINAL  PROOF. 

INSTRUCTIONS. 

Proof  made  on  a  date  other  than  that  <  xed 
in  the  notice  is  irregular,  and  should  be  ac- 


cepted dniy  for  the  purpose  of  submission  to 
the  General  Land  Office. 

Assistant  Commissioner  Harrison  to  Inspec- 
tor F.  D.  Hobbs,  March  9,  1885.— 3  L.  D., 
484;  II  C.  L.  O.,  370. 


913. 

« 

FINAL  PROOF. 

INSTRUCTIONS. 

The  clerk  of  a  court  in  taking  proof,  where 
protest  is  offered,  should  receive  all  the  testi- 
mony presented,  each  party  paying  the  costs  of 
his  own  direct  and  cross-examinations. 

In  such  cases  the  clerk  has  no  power  to  dis- 
miss a  protest  or  case,  to  exclude  testimony  or 
make  decisions,  but  should  duly  note  upon  the 
record  all  motions  and  exceptions. 

Assistant  Commissioner  Harrison  to  L.  E. 
McGarry,  clerk.  Dodge  City,  Kans.,  April  11, 
1885.— 3  L.  D.,  479. 


^        914. 

CERTIORARI-APPEAL. 

REUBEN  SPENCER. 

Certiorari  is  not  a  writ  of  right,  but  an  ap- 
plication addressed  to  the  sound  judicial  discre- 
tion of  the  -  Department,  and  may  not  be  in- 
voked for  the  purpose  of  reviewing  decisions 
that  have  become  final  through  failure  to  ap- 
peal. 

In  this  case,  as  it  appears  that  the  entry  was 
improperly  canceled,  and  that  without  the  en- 
tryman  having  been  heard,  a  hearing  is  di- 
rected. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  29,  1885. — 3  L.  D.,  503;  12  C.  L.  O., 
130. 


915. 


PRACTICE-  APPEAL-CERTIORARI. 

HEITKAMP  V.    HALVORSON. 

An  appeal  does  not  lie  from  an  order  for  a 
hearing,  and  the  proceedings  in  the  case  will 
not  be  ordered  up  under  rules  83  and  84  of 
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the  Rules  of  Practice  where  no  good  reason 
appears  why  such  a  hearing  should  not  be  had. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  ii,  1885. — 3  L.  D.,  530. 


916. 


DEATH  OF  PRB-BMPTOR  PENDING  CON- 
TEST. 

CUMMINS  V.    BURT. 

Where  a  pre-emptor  dies,  with  contest  pend- 
ing against  his  claim,  the  Department  will  pro- 
ceed upon  the  record  and  make  its  conclusions 
as  if  the  original  parties  to  the  contest  were 
still  alive,  without  inquiry  as  to  whether  there 
are  any  heirs. 

Acting  Secretary  Muldrow  to  Messrs.  Julian 
and  Meloy,  Washington,  D.  C,  May  19, 1885. 
— 3  L.  D.,  544 ;   12  C.  L.  O.,  87. 


919. 

ENTRY  PAPERS-PILES  OF  THE  GENERAL 
LAND  OFFICE. 

PUGET   MILL  CO. 

Papers  pertaining  to  entries  and  forfning 
the  basis  thereof  l>elong  to  the  permanent  files 
of  the  General  Land  OfBce  and  may  not  be 
re\   ned  to  the  parties  filmg  the  same. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Olympia,  Wash.  T.,  June  16,  1885. — 
5  L.  D.,  258;   13  C.  L.  O.,  255. 


920. 


•    ADDITIONAL  RULE  OF  PRACTICE. 

Acting  Secretary  Muldrow  to  Commissioner 
I  Sparks,  June  19,  1885. — 3  L.  D.,  595;  12  C. 
I  L.  O.,  98;  see  Nos.  934,  941  ;  Rule  114, 


917. 


PRACTICR-REHEARING. 

WHITE   V.    DOHF.RTY. 

It  is  incumbent  upon  the  contestant  to  come 
to  trial  fully  prepared  to  establish  his  charges, 
and  a  new  trial  will  not  be  granted  on  his  pe- 
tition except  for  the  most  cogent  reasons. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  22,  1 885.-3  L.  D.,  551 ;  12  C. 
L.  O.,  114. 


921. 


ENTRY-FEE  AND  COMMISSIONS-INSTRUC- 
TIONS. 

JAMES    M.  BOYD. 

No  credits  for  fees  and  commissions  on  can- 
celed entries  in  allowing  other  entries. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Huron,  Dak.,  June  26, 1885. — 3  L-  ^'» 
605  ;   12  C.  L.  O.,  118;  see  No.  71. 


918. 

PRACTICE-ORAL  HEARING. 

■ . 

GEORGE  T.  BURNS. 

Oral  arguments  in  tx  parte  cases  are  not 
encouraged  except  in  special  cases  and  on 
good  reasons  shown  iherefrr. 

Acting  Secretary  Muldrow  to  M.  C.  Burch, 
Grand  Rapids,  Mich.,  May  27,  1885.  — 3  L. 
D.,  561  ;  12  C.  L.  O.,  144. 


922. 

PRACTICE-REVIEW. 

THE  RENAULT  GRANT. 

A  motion  for  review  not  Bled  within  the 
period  prescribed,  nor  based  upon  newly  dis- 
covered evidence  will  not  be  entertained. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  3,  1885.— 4  I-  I^t  *'• 
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923. 

PRACTICB-CERTIOEARl. 

WILLIAM   JOHNSON. 

Where  an  entry  was  canceled  without  notice, 
and  appeal  denied,  because  not  filed  in  time, 
such  proceedings  will  be  reviewed  on  certiorari. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  6,  1885. —  4  L.  D.,  11 ;  12  C.  L. 
O.,  178. 


States  commissioner  will  not  be  admitted  to 
practice  as  an  attorney  or  agent  before  the 
Department. 

Secretary  Lamar  to  Neil  Dumont,  Wash- 
ington, D.  C,  July  29, 1885. — 4  L.  D.,  55 ;  12 
C.  I..  0.,  189  ;  see  Nos.  82,  107,  128,  929. 


924. 

GERTI0RARI-RELINQU18HMENT. 

JACOB   SCHAETZEL. 

Certiorari  will  not  lie  to  review  proceedings 
where  from  the  application  it  is  apparent  that 
substantial  justice  has  been  done. 

All  rights  of  the  entryman  cease  with  vol- 
untary relinquishment. 

Secretary  Lamar  to  Commissioner  Sparks, 
July   18,  1885.  — 4  L.  D.,  28;    12  C.  L.  O., 
179. 


927. 

PRACTICE-REVIEW-NOTICE. 

CONK  V.  RECHENBACH. 

Notice  of  a  motion  for  review  should  be 
given  within  the  time  allowed  for  filing 
such  motion ;  but  as  the  Rules  of  Practice 
are  not  explicit  in  such  requirement  a  failure 
to  thus  serve  notice  will  not  defeat  the  consid- 
eration of  a  motion  for  a  review  after  due  notice. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  August  24,  1885. — 4  L.  D.,  106;  12 
C.  L.  O.,  190,  271. 


925. 


PRACTICE-OERTIORARI. 

JOHN    WALDOCK. 

An  applicant  for  land  is  entitled  to  the  judg- 
ment of  the  General  Land  Office  as  to  the 
validity  of  his  claim,  and  to  a  consideration 
of  the  testimony  filed  in  support  thereof. 

Where  it  appears  that  the  local  office  did 
not  transmit  the  evidence  filed  by  applicant, 
and  appeal  was  denied,  the  proceedings  will 
be  reviewed  on  certiorari. 

Assistant  Secretary  Jenks  to  Commissioner 
Sparks,  July  20,  1885. — 4  ^'-  ^^i  3'  J  '^  C.  L. 
O,,  179. 


928. 

PRACTICE-HEARING. 

SMITH   V.    EDELMAN. 

As  the  action  taken  was  based  upon  an  ex 
parte  showing  without  bringing  the  partiies  to 
issue  before  the  local  office,  upon  the  questions 
of  fact  set  up  as  a  basis  for  adjudication,  a 
hearing  is  ordered. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  2,  1885.— 4  L.  D.,  168;  12 
C.  L.  C).,  251. 


929. 


926. 

ATTORNEYS  AND  AGENTS. 

Under  section  5498  of  the  Revised  Statutes 
a  person  holding  the  appointment  oi  United 


ATTORNEYS  BEFORE  THE  DEPARTMENT. 

LUTHER    HARRISON. 

Section  190  of  l he  Revised  Statutes  compre- 
hends in  its  terms  all  the  Departments  and  the 
prohibition  therein  extends  to  the  prosecution 
of  pending  claims  of  every  class,  whether  as 
counsel,  clerk  or  ageiu,  during  the  I  wo  years 
designated. 
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Secretary  Lamar  [•>  Cummissioner  Sparks, 
October  6,  1885.-4  L.  D..  179 :  12  C.  L.  O., 
201 ;  see  Nus.  82.  107,  128,  926. 


930. 


EULE  OP  PRACTICE  AMENDED-OCTOBER 

26,  1885. 

Rule  70  of  Rules  of  Practice,  approved 
August  13,  1885,  amended.  Wm.  A.' J. 
Sparks,  Commissioner.  Approved  October 
29,  1885:  H.  L.  Muldrow,  Acting  Secretary. 
— 4  L.  D.,  234;  12  C.  L.  O.,  213. 


931. 


PRACTICE-ORAL  MOTION-COSTS. 

CRAM   V.   MCALLISTER. 

The  Rules  of  Practice  ,do  not  require  that 
a  motion  to  dismiss  a  contest,  pending  before 
the  local  office,  should  be  in  writing. 

An  agreement  that  the  contestee's  evidence 
should  be  taken  before  a  stenographer  will 
not  relieve  the  contestant  from  the  payment  of 
the  costs  of  taking  such  testimony. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  30,  1885.— 4  L.  I).,  207  ;  12 
C.  L.  O.,  263. 


933. 

PRACTICE-RECONSIDERATION. 

SOUTHERN   PAC.  R.  R.  CO.   V,  ROBERTSON. 

On  application  for  a  reconsideration  of  his 
predecessor's  decision,  the  Commissioner, 
finding  that  no  notice  of  such  decision  had 
been  served  upon  the  applicant,  granted  the 
petition :  ffeld^  that  further  evidence  as  to  want 
of  notice  shall  be  required  prior  to  final  dispo- 
sition of  the  case. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  14,  1885. — 4  L.  D.,  242. 


934. 

PRACTCE-RULE 114. 

COLLAR  V.   COLLAR. 

This  rule  requires  the  transmission  only  of 
the  papers  filed  Jn  support  of  the  motion  or 
application. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  5,  1885. — 4  L.  D.,  275 ;  12 
C.  L.  O.,  261 ;  see  Nos.  920,  941. 


932. 


935. 


FINAL  PROOF-NATURALIZATION  PAPERS. 

C.    R.   GLOVER. 

In  case  of  final  proof,  made  before  an  officer 
of  a  court  of  record,  the  local  office  may  re- 
ceive copies  of  naturalization  papers  in  place 
of  the  original,  where  said  officer  certifies  to 
the  correctness  of  such  copies. 

Secretary  L4imar  to  Commissioner  Sparks, 
October  31,  1885. — 4  L.  D.,  210;  12  C.  L. 
O.,  222;  see  No.  983. 

20 


RULE  OF  PRACTICE  AM  END  ED-DECEMBER 

8,  1885. 

Rule  81  of  Rules  of  Practice,  approved  Au- 
gust 13,  1885,  amended.  Wm.  A.  J.  Sparks, 
Commissioner.  Approved  December  8, 1885 : 
H.  L.  Muldrow,  Acting  Secretary. — ^4  L.  D., 
280  J  12  C.  L.  O.,  238. 


936. 


CONTEST-APPELLATE  TRIBUNAL. 

ODEGARD   V.   Sro  HE-GAH. 

In  a  contested  case,  the  Department  will 
not  indicate  to  the  Commissioner  of  the  Gen- 
eral Land  Office  what  his  decision  should  be 
prior  to  his  final  action  therein. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  8,  1886. — 4  L.  D.,  309;  13 
C.  L.  O.,  2. 


937. 


RULE  OP  PRACTICE  AMENDED-JANUARY 

II,  1886. 

Rule  108  of  Rules  of  Practice,  approved 
August  13,  1885,  amended.  Wm.  A.  J. 
Sparks,  Commissioner.  Approved :  L.  Q.  C. 
Lamar,  Secretary. — 4  L.  D.,  336;  12  C.  L. 
O.,  261. 


938. 


PRACTICE-APPEAL-SPECIFICATION  OF 

ERROR. 

PKDERSON   V.  JOHANNESSEN. 

Under  the  present  practice  it  lies  with  the 
Department  to  determine  whether  a  case  shall 
be  dismissed  for  defect  in  the  appeal  from  the 
Commissioner's  decision. 

An  allegation  that  a  decision  is  "contrary  to 
the  evidence,"  is  not  such  a  specification  of 
error  as  will  entitle  a  party  to  be  heard  on  ap- 
peal. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  25,  1 886.— 4  L.  D.,  343;  see  Nos. 
938,  95 ».  9^6,  988,  1014. 


938a. 


CANCELLATION  OF  ENTRY. 

WILLIAM   JOHNSON. 

It  appearing  that  the  entry  in  question  was 
canceled  without  notice,  it  is  re-instated  and 
a  hearing  ordered. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  26,  1886 4  L.  D.,  397. 


939. 

PRACTICE-PROOF  FILED  PENDING  AP- 
PEAL. 

F.  A.   bEAMAN. 

Supplemental  proof  having  been  filed  dur- 
ing the  pendency  on  appeal  before  the  Depart- 
ment, of  an  ex  parte  case,  it  is  relumed  for  the 
further  consideration  of  the  General  I^nd  Of- 
fice. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  ii,  i886.->4  L.  D.,  446;  13 
C.  L.  O.,  33. 


940. 


COURT  OF  CLAIM8-ACT  OF  MARCH  8, 1883. 

LESSBPS  AND   LEPRETRE. 

The  reference  of  a  case  to  the  Court  of 
Qaims,  for  its  findings  and  opinion,  is  a  mat- 
ter entirely  within  the  discretion  of  the  De- 
partment, and  such  action  will  not  be  taken 
except  where  assistance  in  the  proceedings  is 
deemed  desirable. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  18,  1886. — ^4  L.  D.,  443. 


941. 


RULE  OF  PRACTICE  AMENDED-MARCH 

27,  1886. 

Rule  No.  114  of  Practice  amended.  Wm. 
A.  J.  Sparks,  Commissioner.  Approved  :  L. 
Q.  C.  Lamar,  Secretary. — 4  L.  D.,  495  ;  13  C. 
L.  O.,  26 ;  see  No.  920. 


942. 


ATTORNEYS-CIRCULAR  OF  JULY  31,  1885. 

WILLIAM    R,    MCINTYRK. 

The  requirement  of  written  authority  on  the 
part  of  attorneys  appearing  for  alleged  fraud- 
ulent entrymen,  as  provided  in  said  circular, 
is  within  the  authority  of  the  Department. 
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Said  rule,  however,  is  not  retroactive,  and , 
where  an  appearance  in  the  usual  form  was  ' 
noted  prior  to  the  promulgation  of  said  rule 
the  attorney  was  duly  entitled  to  recognition,  j 

Secretary  Lamar  to  Commissioner  Sparks, 
May  18,  1886.— 4  L.  D.,  527  ;  13  C.  L.  O., 
75  ;  see  Nos.  972,  979. 


943. 


CHEROKEE  NATION-COURTS  OP  RECORD. 

Courts  of  the  Cherokee  Nation  recognized 
as  courts  of  record  under  the  same  rule  as  ap- 
plied  to  courts  in  the  States  and  Territories. 

Secretary  Lamar  to  the  Commissioner  of 
Indian  Affairs,  May  22,  1886. — 4  L.  D.,  535 ; 
13  C.  L,  O.,  61. 


946. 

PRACTICE-APPEAL. 

STEVENS   V.    ROBINSON. 

Failure  to  file  specification  of  errors  within 
the  time  required  by  the  Rules  of  Practice 
held  a  waiver  of  the  right  of  appeal. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  5,  1886.— 4  L.  D.,  551;  13  C. 
L.  O.,  78;  see  Nos.  938,  951,  953,  960,  988, 
1014. 


944. 

PRACTICE-RIGHT  OP  AMENDMENT. 

FISHER   ET  AL.    V.   SALMONSON. 

Where,  in  ignorance  of  the  death  of  the  en- 
tryman,  suit  was  brought  against  him  to  cancel 
the  timber  culture  entry  standing  in  his  name, 
and  a  motion  to  dismiss  said  contest,  for  the 
want  of  the  proper  party  defendant,  was  filed 
by  the  sole  heir  of  said  entryman,  the  con- 
testant was  allowed  to  amend  and  proceed 
against  said  heir. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  25, 1886.— 4  L.  D.,  538 ;  13  C.  L.  O.,  79. 


947. 

PRACTICE-AFFIDAVIT  OF  CONTEST. 

PEDERSON   7f.   JORGENSON  ET  AL. 

The  omission  of  the  venue  from  an  affida- 
vit of  contest  is  not  such  a  defect  as  to  inval- 
idate the  contest,  nor  can  a  stranger  to  the 
record  take  advantage  thereof. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  14,  1886. — 5  L.  D.,  12. 


945. 

PRACTICE-PARTIES  IN  INTEREST. 

R.    M.   SHERMAN   ET   AL. 

A  mortgagee,  after  final  entry,  is  entitled  to 
be  heard  on  appeal,  in  case  the  entry  is  subse- 
quently held  for  cancellation. 

The  case  of  R.  M.  Chrisinger  cited  and  dis- 
tinguished. 

Secretary  I^amar  to  Commissioner  Sparks, 
May  25,  1886.— 4  L.  D.,  544  ;  13  C.  L.  O., 
63 ;  see  Nos.  853.  948,  955,  1 120,  1210. 


948. 

PEACTICB-HEARINGS-BURDEN  OP  PROOF. 

HENRY  C.  PUTNAM. 

A  hearing  ordered  on  special  agent's  report 
looking  toward  the  cancellation  of  a  final  en- 
try, is  a  proceeding  dd  novo  in  which  the  €x 
parte  testimony  contained  in  said  report  should 
not  be  considered. 

As  in  such  hearings  the  burden  of  proof  is 
upon  the  Government,  it  should  first  submit 
its  proof  before  the  defendant  is  required  to 
present  his  defense. 

The  case  of  George  T.  Bums  cited  and 
followed.  • 

Secretary  I^mar  to  Commissioner  Sparks, 
July  24,  1886.— 5  L.  D.,  22;  see  Nos.  853, 
945,955,  1 1 20.  1 210. 

949. 

PRACTICE-NOTICE  AFTER  CONTINUANCE. 

COREY  V.  HUNT. 

Through  continuances  granted  on  the  appli- 
cation of  both  parties  the  hearing  did  not  oc- 
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cur  until  sixty  days  after  service  of  notice  had 
been  perfected,  and  such  notice  was  accord- 
ingly held  sufficient. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  7,  1886.— 5  L.  D.,  41 ;  13  C. 
L.  O.,  147. 


950. 


PRACTICfi-HEARINGS-APPEAL. 

MCMAHON   V.  GREY 

If  it  appears  that  the  evidence  submitted  is 
not  sufficient  to  warrant  cancellation,  the  Gov- 
ernment may  institute  an  independent  inquiry 
under  Rule  72,  if  deemed  advisable. 

An  appeal  will  lie  from  a  decision  of  the 
General  Land  Office  holding  that  the  evidence 
does  not  justify  forfeiture  of  the  entry  and  or- 
dering a  further  hearing. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  12,  i886. — 5  L.  D.,  58;  13  C. 
L.  O.,  133. 


951. 


952. 

PRACTICE-APPIDATIT  POR  CONTINUAKCB. 

COUGH  UN   V.  DON  AN. 

Under  the  instructions  of  December  27, 
1 88a,  an  affidavit  for  continuance  is  sufficient, 
though  executed  before  the  day  set  for  hearing 
and  before  some  officer  other  than  the  register 
or  receiver. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  ii,  1886. —  5  I»  D.,  142; 
13  C.  L.  O.,  181. 


953. 


PRACTICE-APPEAL-8PECIPICATI0K 
OP  ERRORS. 

SCHWEITZER   V.  WOLFE. 

An  appeal  will  not  be  considered  where  no 
specification  of  errors  is  filed. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  17,  i886.->5  L.  D.,  158; 
13  C.  L.  O.,  170;  see  Nos.  938,  946,  951, 
960,  988,  1014. 


PRACTICE-APPEAL-8PECIPICATI0N 
.   OP  ERRORS. 

STEVENS   V.  ROBINSON. 

The  supervisory  and  directory  authority  of 
the  Secretary  of  the  Interior  will  not  be  exer- 
cised in  disregard  of  the  Rules  of  Practice 
where  they  prescribe  a  plain  and  adequate 
course  of  action  and  are  not  in  conflict  with 
the  law. 

Rules  88  and  90  of  Practice  must  be  con- 
strued together  and  are  mandatory  in  character. 

Under  said  rules  the  time  within  which  the 
specification  of  errors  should  be  filed  is  essen- 
tial, and  a  failure  to  file  within  the  prescribed 
period  works  a  forfeiture  of  the  right  of  appeal. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  31,  1886. — 5  L.  D.,  ill;  13 
C.  L.  O.,  78;  see  Nos.  938,  946,  953,  960, 
988,  1014. 


954. 

PRACTICE-APPEAL-NOTICB. 

AUGUST   BERGER. 

Notice  of  appeal  and  specification  of  errors 
must  be  served  upon  the  opposite  party,  and 
in  the  absence  of  such  service  the  appeal  will 
be  dismissed. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  25,  1886. — 5  L.  D.,  169; 
13  C.  L.  O.,  170;  see  Nos.  951,  953,  960,  988, 
1014. 


955. 


CANCELLATION  OP  ENTRT -RIGHT  OP 
TRANSPEREE. 

UNITED  STATES  V.   COPELAND  ET   AL. 

As  the  special  agent's  report,  on  which  the 
rder  of  cancellation  was  based,  disclosed  a 
transfer  of  the  land  after  the  i.ssuance  of  fmal 
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certificate,  such  transferee  should  have  been 
notified  of  said  order. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  25,  1886. — 5  L.  D.,  170; 
13  C.  L.  O.,  169;  see  Nos.  544,  945,948, 
1 120,  1210. 


line  showing  the  forty  mile  limit  of  that  point 
of  the  route  not  yet  definitely  located,  are  re- 
stored to  settlement  and  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  18,  1886. — 5  L.  D.,  193 ;  13 
C.  L.  O..  202. 


956. 


HEARING  ON  SPECIAL  AGENT'S  REPORT- 
RES  JUDICATA. 

ROBERT  HALL  ET  AL. 

The  issuance  of  final  certificate  on  the  di- 
rection of  the  Commissioner  of  the  General 
Land  Office  will  not  preclude  his  successor 
from  ordering  a  hearing  as  to  the  merits  of  the 
claim  while  it  is  yet  pending  in  his  office. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  27,  1886. — $  L.  D.,  174;  13  C.  L. 
0.,  163. 


959. 


957. 


AGRICULTURAL  COLLEGE  LANDS-RES 
JUDICATA. 

STATE  OF  KANSAS. 

Final  adjudication  of  the  Department  will 
not  be  disturbed  on  the  mere  allegation  of 
error  in  construing  the  law. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  25,  1886. — 5  h,  D,,  243. 


960. 


RES  JUDICATA-SUIT  TO  VACATE  PATENT. 

HENRY   A.   PRATT   ET   AL. 

By  the  judgment  not  only  of  the  Depart- 
ment, but  the  courts  also,  the  matters  involved 
therein  are  res  judicata;  and  suit  to  set  aside 
patents  resting  on  such  conclusive  adjudication 
will  not  be  advised. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  9,  1886.— 5  L.  D.,  185. 


958. 


RAILROAD  LANDS  RESTORED  TO  ENTRY. 

NORTHERN    PAC.    R.    R.    CO. 

Lands  in  Walla  Walla  land  district,  Wash- 
inton  Territory,  withdrawn  on  the  line  of 
amended  general  route  filed  by  the  Northern 
Pacific  Railroad  Company,  February  21, 1872, 
lying  south  of  the  territory  affected  by  the 
definite  location  of  said  road,  and  east  of  the 


PRACnCE-APPEAL ;  ACT  OP  APRIL  21. 1876. 

ST.   PAUL  M.   AND  M.  RY.   CO.  ET  AL.   V. 

VANNBST. 

Though  the  General  Land  Office  may  re- 
fuse to  receive  an  appeal  from  its  decision  not 
filed  in  time,  it  has  no  authority  to  dismiss 
such  appeal,  if  it  is  received  without  objection. 

There  is  no  authority  under  the  first  section 
of  the  act  of  April  21,1 876,  for  the  confirmation 
of  an  entry  and  issue  of  patent  where  title  has 
already  passed  from  the  Government. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  30,  1886.— 5  L.  D.,  205;  see  Nos. 
93S»  953»  954»  9^8,  1014. 


961. 


FINAL  PROOF-ADVERSE  CLAIMANTS. 

QUIRK   V.  STRATTON. 

On  the  day  set  for  submission  of  final  proof 
adverse  claimants,  who  have  received  due 
notice  thereof,  must  appear  and  show  cause 
why  such  proof  should  not  be  accepted,  or 
lose  the  right  to  be  subsequently  heard  therein . 
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Secretary  Lamar  to  Commissioner  Sparks,  j  Secretary  Lamar  to  Commissioner  Sfxarks, 
October  30,  1886.— 5  L.  D.,  210;  13  C.  L.  j  October  30, 1886—5  L.  D.,  211 ;  see  No.  135. 
O.,  195. 


962. 

PRACTICE-APPEAL-EVIDENCE. 

BUSHNELL  V,   BURTf. 

Rules  48  and  49  of  Practice  contemplate  the 
reversal  or  modification  of  a  decision  of  the 
local  office,  if  it  is  contrary  to  existing  laws  or 
regulations,  though  the  appeal  therefrom  is 
not  filed  in  time. 

When  testimony  in  a  contest  is  taken  l>e- 
fore  an  officer,  other  than  the  register  or  re- 
ceiver, the  order  therefor  should  be  made  of 
record  in  the  local  office. 

After  the  dismissal  of  contest  it  should  not 
be  re-opened,  and  proceedings  had  thereunder, 
without  due  notice  to  the  defendant. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  30,  1886. — 5  L.  D.,  212;  13  C.  L. 
O.,  I94« 


963. 


PRACTICE-SERVICE  OP  NOTICE. 

CROWSTON   V.   SEA^. 

Service  of  notice  upon  a  non-resident  made 
by  registered  letter  held  good,  it  appearing 
that  the  defendant  received  such  notice  more 
than  thirty  days  before  the  day  set  for  hear- 
ing. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  30,  1886. — 5  L.  D.,  213;  13  C.  L. 
O.,  194;  see  No.  987. 


964. 

PRACTICE- TIMBER   CULTURE- CONTEST. 

DAVIS   V.    BOTT. 

The  contestant  having   offered  on  the  day 
of  hearing  to  cure  certain  defects  in  his  appli- 


965. 

PRACTICB-APPEAL-CERTIORARI. 

CASSIDY   V.    AREY. 

A  review  of  the  Commissioner's  action  can- 
not be  secured  by  certiorari^  when  the  right  of 
appeal  is  lost  through  failure  to  file  in  time. 

A-cting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  15,  1886. — 5  L.  D.,  235  ; 
13  C.  L.  O.,  207. 


966. 


PRACTICE  -  SPECIFICATION  OF   ERRORS- 
APPEAL. 

STEPHEN   SIMON. 

The  notice  of  appeal  and  specification  o^ 
errors  may  be  filed  at  different  dates,  if  each 
is  filed  within  the  time  prescribed  therefor. 

The  sufficiency  o{  an  appeal  from  the  Gen- 
eral Land  Office  is  left  fo|,the  final  determina- 
tion of  the  Department. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  18,  1886.— 5  L.  D.,  251  ;  13  C.  L. 
O.,  229;  see  Nos.  847,  946,  951,  953,  960, 
988,  10 1 4. 


967. 


MINING  CLAIM-PROTEST-CERTIORARI. 

A.    M.    HOLTER    LODE. 

A  petition  for  certiorari  should  be  under 
oath,  setting  forth  specifically  the  decision  com- 
plained of,  and  wherein  the  same  is  irregular, 
or  in  what  manner  the  applicant  is  injured 
thereby. 

Secretary  Lamar  to  Commissioner  Sparks, 


cation  to  enter  was  thereafter  entitled  to  pro-  |  November  24,  1886. — 5  L.  D.,  255 ;  13  C.  L. 
ceed  with  the  contest.  |  O.,  231. 
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968.  declared  forfeited  and  restored  to  the  public 

PRACTICE-NOTICE  OP  HEARING.  domain  by  the  act  of  July  6,  iS86,  are  opened 

to  entry  and  settlement,  and  the  price  of  such 
UNITED  STATES  v.    RICHARDSON.  '  i      j  n  i.  l         j 

lands  as  well  as  the  even  numbered  sections 
Though  actual  notice  ^o  the  entrysian  and  i  ;■>  :xed  at  $2.50  per  acre. 
his  transferee  appears  of   record  it   will  not !      1  he  price  of  the  alternate  ungranted  sec- 
confer  jurisdiction  in  the  absence  of  legal  ser-  j  tions,  having  been  increased  by  statute,  can- 
not be  reduced  on  the  forfeiture  of  the  grant, 


vice  thereof. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  24,  1886. —5  L.  D.,  253;  13  C.  L. 
O.,  253 ;  see  Nos.  902,  1915. 


969. 


HYPOTHETICAL  CASES   BEFORE  THE  DE- 
PARTMENT. 

F.   GREENE. 

As  the  Secretary  of  the  Interior  must  de 
termine  all  cases  coming  before  the  Depart- 
ment on  appeal,  it  would  not  be  proper  for 
him  to  express  an  opinion  as  to  whether  the 
proposed  action  of  the  settlers  would  be  in  viola- 
tion of  the  law. 

Acting  Secretary  Hawkins  to  Mr.  F.  Greene, 
Mandan,  Dak.,  November  29,1886. — 5  L.  D., 
258. 


970. 


ENTRY  PAPERS-l^LES  OP  .THE  GENERAL 
LAND  OFPICE. 

PUGET    MILL  CO. 

Papers  pertaining  to  entries  and  forming 
the  basis  thereof  belong  to  the  permanent  files 
of  the  General  Land  Office  and  may  not  be  re- 
turned to  the  parties  filing  the  same. 

Commissioner  Sparks  to  the  register  and  re- 
ceiver, Olympia,  Wash.  T.,  June  16,  1885. 
Affirmed  by  Acting  Secretary  Hawkins,  No- 
vember 29,  1886. — 5  L.  D.,  258;  see  No. 
919. 


in  the  absence  of  express  authority. 

The  odd  numbered  sections   forfeited   by 

■  said  act  within  the  conflicting  limits  of  this 

road  and  the  Southern   Pacific,  are  withheld 

from  entr)'  pending  an  equitable  settlement  of 

the  rights  of  the  latter  company. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  10,  1886. — 5  L.  D.,  269;  13  C.  L. 
O.,  233. 


972. 

ATTORNEYS-CIRCULAR  OP  JULY  31,  1885. 

F.   M.    HEATON. 

The  requirement  of  the  circular  of  July  31, 
1885,  with  respect  to  the  appearance  of  attor- 
neys for  alleged  fraudulent  entrymen  is  not 
applicable  to  attorneys  appearing  in  the  Gen- 
eral Land  Office  or  this  Department. 

The  case  of  Wm.  E.  Mclntyre  cited  and 
flii-tinguishcd. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  6,  1887. — 5  L.  D.,  340;  13 
C.  L.  O.,  241  ;  see  No.  942,  979. 


971. 


RESTORATION    OP    FORFEITED   RAILROAD 

LANDS. 

ATLANTIC   AND    PAC.    R.    R.    CO. 

The    lands  within  the   Territory    of  New 
Mexico,  formerly  granted  to  this  company,  but 


973. 


PRACTICE-HEARING  ;   RELINQUISHMENT. 

DEMING  V.   CUTHBERT   ET  AL. 

It  is  competent  for  the  Department  to  inves- 
tigate and  determine  whether  a  relinquishment 
was  executed  in  good    faith,   or   whether  in 
'such  matter  fraud  was  practiced  upon  the  Gov- 
ernment. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  14,1887. — 5L.D..  365;  13 
C.  L.  O.,  279. 
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974.  in  the  application,  is  in  accordance  with  the 

PINAL  PR00P-REQUIBEMENT8.  manifest  purpose  of  the  law,  and    must  be 

observed  in  the  submission  of  final  proof. 

GEORGE   ROSE.  a      •        o  **    ,j  ^  .     . 

Acting  Secretary  Muldrow  to  Commissioner 
Final  proof  must  be  taken  on  the  day  named    Sparks,  February  5,  1887.— -5  L.  D,,  503;  14 

in  the  notice,  and  the  testimony  of  the  claim-    C.  L.  O.,  26 ;  see  No.  77. 

ant  and  his  witnesses  taken  before  the  same  I 

officer.  

Acting  Secretary  Muldrow  toCommissioner  j 

Sparks,  January  14,  1887.--5  L.  D.,  361  ;   13  |  978. 

C.  L.  O.,  270.  '  nUkl  PROOF-POSTING  NOTICE. 


975. 

FRAGTICB-TE8TIM0NY  TAKEN   BEFORE  A 
COMMISSIONER. 

MCKINNEY  V.  DOOLEY. 

Testimony  when  taken  before  a  commis- 
sioner should  be  sealed  up  and  transmitted  to 
the  Iqcal  office  by  mail  or  express. 

Testimony  thus  taken,  but  delivered  to  the 
local  office  through  an  attorney  for  one  of  the 
parties,  who  had  the  same  m  his  possession 
for  some  5me,  will  not  be  considered. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  14,  1887. — 5  L.  D.,  362;  13 
C.  L.O.,  281. 


SOUTHERN     PACIFIC   R.  R.  CO.    AND     PATRICK 

BRADY. 

Posting  notice  in  the  office  of  the  register 
of  intention  to  make  final  proof  is  an  essential, 
without  which  such  proof  cannot  be  accepted. 

Acting  Secretary  Muldrow  10  Commissioner 
Sparks,  February  7,  1887. — 5  L.  D.,  399. 


979. 


976. 


PRACTICE-ORDER   OF  PROCEDURE. 

UNITED  STATES  V.    ROBINSON   KT  AL. 

The  appeal,  taken  an  behalf  of  the  entryman 
as  to  the  order  of  procedure,  having  been  sus- 
tained by  the  General  Land  Office,  the  case 
should  have  been  remanded  for  disposition  un- 
der the  Rules  of  Practice. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  17,  1887. — 5  L.  D.,  370, 


ATTORNEYS-RECORDS  OF  THE  LAND 
DEPARTMENT. 

W.  H.  LAMAR. 

An  attorney  in  good  standing  before  the 
Land  Department,  prior  to  filing  his  appear- 
ance in  a  case,  but  preliminary  thereto,  is  en- 
titled to  inspect  the  record  and  all  papers  upon 
which  action  has  been  taken  affecting  the 
rights  of  the  parties. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  8,  1887. — 5  L.  D.,  400 ;  13 
C.  L.  O.,  277  ;  see  Nos.  942,  972. 


977. 

PINAL    PROOF-PUBLICATION  OP  NOTICE. 

DAVID   B.  WELLMAN. 

The  requirement  that  publication  shall  be 
made  in  the  paper  nearest  the  land  described 


980. 

PRACTICE- APPEAL-REVIEW . 

GRAY   V.  WARD  ET  AU 

The  refusal  of  the  General  Land  Office  to 
review  a  decision  is  not  appealable. 

In  case  of  a  decision  in  the  General  Land 
Office  where  the  rights  of  two  or  more  of  the 
parties  are  adversely  affected  thereby,  the  ap- 
peal of  one  will  not  preclude  the  consideration 
of  a  motion  for  review  filed  by  another. 
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But  the  refusal  of  the  Commissioner  to  en- 
tertain the  motion  for  review  aflfords  no  ground 
for  the  dismissnl  of  the  appeal. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  Febtuary  9,  1887. — 5  L.  D.,  410. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  24,  1887. — 5  L.  D.,  429; 
14  C.  L.  ().,  4. 


981. 


PEACTICB-APPEAL-REPAYMBNT. 

DEFFEBACH  V.  BONHAM  ET  AL. 

Application  for  repayment  and  restoration 
of  homestead  right,  filed  pending  appeal  from 
a  judgmei.t  cancelling  a  former  homestead 
entry,  is  an  abandonment  of  an  appeal. 

Acting  Secretary  Muldrow  to  Commissioner 
S;.arks,  February  9,  1887. — 5  L.  D.,  409. 


982. 

PRACTIC»*-PINAL  ACTION-APPEAL. 

WILLIAM   M.  O'DAY. 

A  decision  of  the  General  Land  office  re* 
jecting  final  proof  and  holding  the  entry  for 
cancellation  is  a  final  action  from  which  an 
app>eal  will  lie 

The  right  to  be  further  heard  therein  is  lost 
by  failure  to  appeal  or  apply  for  review  within 
the  proper  period. 

Acting  Secretary  Mv.ldrow  to  Commissioner 
Sparks,  February  15,  1887. — 5  L.  D.,  421. 


983. 


Department  of  the  Interior, 
General  Land  Office 
Washingtony  D.  C,  Feb.^  79,  i88y. 
Rules   to  be  observed  in  passing  on  final 
proof  papers  in  pre-emption  and  commuted 
homestead  cases. — 5   L.   D.,426;    14  C.  L. 
O.,  2^0;  see  Nos.  932,  1073,  1248. 


984. 

PRACTICE;  FINAL  PROOF-APPEAL, 

W.    B.    KNNIS   KT   AL. 

An  order  requiring  additional  proof,  with- 
out Knal  decision  upon  that  already  submitted, 
is  not  appealable. 

21 


985. 

PRACTICE-SECOND  CONTEST-APPEAL. 

HOODE  v.   SANDO   ET  AL. 

The  right  to  proceed  with  a  second  contest 
exists  only  on  the  final  disposition  of  the  prior 
pending  contest. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  26,  1887.— 5  L.  D.,435; 
14  C.  L.  O.,  14. 


986. 


FINAL  PROOF-CLERKS  OF  COURT  IN 
DAKOTA. 

CLARK   S.    ROWE. 

Clerks  of  court  in  Dakota,  elected  under 
the  act  of  March  7,  1883,  ^^  counties  where 
no  court  is  held,  are  officers  authorized  to  take 
final  proof  in  homestead  and  pre-emption  cases. 

Acting  Secretary  Muldrow  to  the  Attorney- 
General,  March  4,  1887. — 5  ^'  ^•»45S;  14 
C.  L.  O.*  14;  see  No.  903^ 


987. 


PRACTICE-SERVICE  OF  NOTICE  BT  REGIS- 
TERED LETTER. 

NEW     ORLEANS     CANAL     AND     BANKING     CO. 
V.   STATE  OF    LOUISIANA. 

The  transmission  of  notice  by  registered 
letter  is  prima  facie  evidence  that  it  was  re- 
ceived in  due  course  by  the  party  to  whom  it 
was  addressed. 

•  The  written  admission  of  the  party  to  whom 
notice,  by  non-registered  letter,  was  sent  that 
he  received  the  same,  is  proof  of  service  un- 
der rule  95  of  Practice. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  14,  1887.— 5  L.  D.,  479;  14  c.  L.  O., 
25  ;  see  No.  963. 
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988. 

PRACTICE-APPEAL ;   ACTING  C0MMI8- 
SIONEB. 

JOHN   M.    WALKER   ET   AL. 

A  decision  made  by  the  Acting  Commis- 
sioner of  the  General  Land  Office,  must  be 
treated  as  if  made  by  the  Commissioner  him- 
■elf,  for  the  law  provides  that  the  Assistant 
Commissioner  shall  act  as  Commissioner  in 
the  absence  of  that  officer. 

The  General  Land  Office  has  no  jurisdiction 
over  a  case  after  appeal  therein. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  17,  1887.— 5  L.  D.,  504;  14 
C.  L.  O.,  51;  see  Nos.  938,  946,  95 3f  960, 
1014. 


Acting  Secretary  Muldrow  to  Commissioner 
I  Sparks,  March   31,  1887. — 5  L.  D.,  540;   14 
C.  L.  O.,  82. 


989. 


PRACTICE-PRE-EMPTION-FILING. 

JAMES   ET  AL.   V.   NOLAN. 

When  a  pre-emptor  applies  to  file  a  declara- 
tory statement  for  land  embraced  in  an  entry 
of  record,  alleging  settlement  prior  to  date  of 
such  entry,  the  proper  practice  is  to  order  a 
hearing  to  determine  the  respective  rights  of 
the  parties. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  23,  1887. — 5  L.  D.,  526. 


990. 


TOWNSHIP  PLAT-FINAL  PROOF. 

ELISHA   B.   CRAVENS. 

The  right  to  submit  final  proof  recognized, 
pending  suspension  of  the  township  plat;  it 
appearing  that  the  survey  is  substantially  cor- 
rect, that  the  lines  of  the  section  involved 
will  not  be  changed,  and  that  the  settler  may 
not  be  able  to  make  final  proof  in  the  event 
of  further  delay. 


991. 


NOTARY  PUBLIC-CERTIFICATE  OF  OF- 
FICIAL CHARACTER. 

The  attestation  of  a  notary  public  to  the  ex- 
ecution of  a  bond,  where  authorized,  imports 
the  same  verity  as  the  attestation  of  a  clerk  of 
a  court  of  a  record. 

The  certificate  showing  the  official  charac- 
ter of  a  notary  public  should  be  made  by  the 
clerk  of  the  court  in  which  the  ap]jointment 
appears  of  record,  or  the  officer  in  charge  of 
the  records  containing  such  appointment. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  5,  1887.— 5  L.  D.,  626. 


992. 


PRACTICE-APPEAL -DECISION  OF  LOCAL 

OFFICE. 

MCSHERRY  V.   GILDEA. 

A  decision  of  the  local  office,  not  coming^ 
within  any  of  the  exceptions  in  rule  48,  in  the 
absence  of  appeal  becomes  final,  and  should 
not  be  reversed  by  the  General  Land  Office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  11,  1887. — 5  L.  D.,  585;  14  C. 
L.  O.,  50. 


993. 


PRACTICB-CERTIORARI-COPT  OF  DE- 
CISION. 

LOUIS   W.    BUNNELL. 

A  copy  of  the  decision  complained  of  should 
accompany  an  application  for  certiorari. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  14,  1887.— 5  L.  D.,  588. 
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994. 

PRACTICB-APPBAL-CBRTIORARI. 

C.   N.   NELSON   LUMBER  CO. 

An  appeal  filed  by  a  transferee  before  notice 
of  the  decision  was  served  on  the  entryman, 
was  in  time  under  the  Rules  of  Practice. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  23,  1887.— 5  L.  D.,  598;  see 
Nos.  945,  948,  955,  994,  995,  1 120,  1210. 


995. 

PRACTICB-MORTGAGEB-NOTICR 

AMERICAN   INVESTMENT  CO. 

An  assignee  or  mortgagee  may  file  in  the 
local  office,  under  oath,  a  statement  showing 
his  interest  in  a  pending  entry,  and  have  the 
same  noted  of  record,  and  thereafter  he  will 
be  entitled  to  notice  of  any  adverse  action  on 
said  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  26,  1887.— 5  L.  D.,  603  ;  see 
No.  994. 


996. 


NOTICE  Bt  PUBLICATION-POSTING-JURIS- 
DICTION. 

KELLY  V.   GRAMKNG. 

Notice  by  publication  includes  posting  of 
notice  upon  the  land  in  contest,  and  if  such 
posting  is  omitted  the  notice  is  incomplete, 
and  jurisdiction  is  not  acquired. 

The  record  must  show  affirmatively  all  mat- 
ters of  notice  requisite  to  confer  jurisdiction. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  5, 1887. — 5  L.  D.,  61 1 ;  see  Nos. 
9^,  1915- 


997. 

FINAL  PR00P-RB8  JUDICATA. 

GEORGE   A.   BROCK. 

An  expression  of  opinion  by  the  Commis- 
sioner of  the  General  Land  Office  as  to  the 
validity  of  an  entry  pending  before  the  local 


;  office  is  not  such  a  decision  as  will  preclude 
,  said  Commissioner,  or  his  successor,  from  a 

full  examination  of  the  case  when  reached  in 
'  its  regular  order. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  May  5,  1887. — 5  L.  D.,  610. 


998. 


PRACTICE-APPEAL ;  SETTLEMENT- ACT  OP 
MAY  14,  1880. 

WATTS  V.   FORSYTH. 

The  second  exception  to  Rule  48  of  Prac- 
tice is  only  applicable  when  it  appears  that  the 
decision  of  the  local  office  is  "contrary  to  ex- 
isting laws  and  regulations,"  as  to  rights  be- 
tween the  claimant  and  the  Government,  and 
not*  with  respect  to  the  preference  rights  of 
others. 

Under  the  Rules  of  Practice  now  in  force 
the  right  of  appeal  from  a  Commissioner's  de- 
cision, affirming  the  local  office,  is  lost  by 
failure  to  appeal  from  the  decision  of  the  local 
office. 

The  settlement  of  a  homesteader  is  protected 
by  the  act  of  May  14,  1880,  as  against  other 
and  later  settlers  for  the  period  of  three  months 
only,  after  which  the  next  settler  in  point  of 
time,  who  has  complied  with  the  law,  takes 
the  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  7,  1887. — 5  L.  D.,  624;  see  No. 

I9I3." 


999. 


PRACTICJ-8BRVICB  OP  NOTICE  BY  PUBLI- 
CATION. 

ROLLINS  V.  ROBBINS. 

When   service  of  notice  by  publication  is 

properly  made    the    defendant   is   as   much 

bound  thereby  as  though  the  service  had  been 

j  personal,  and  cannot  be  heard  to  allege  want 

of  actual  notice. 

It  is  not  essential  to  allege  as  basis  for  pub- 
lication of  notice  that  personal  service  cannot 
be  had  "  within  the  State." 
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Acting  Sccretnry  Muldrow  to  Commissioner 
Sparks,  May  lo,  1887. — 5  L.  D.,  635. 


1000. 


PRACTICE-AFPIDAVIT  OP  CONTEST- 
EVIDENCE 

DOLMAN   V.  LATSHAW. 

Objections  to  the  sufficiency  of  the  matters 
charged  in  the  affidavit  of  contest,  or  to  the 
relevancy  of  the  evidence  under  the  charge 
as  laid,  can  be  raised  by  the  defendant  only. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  19,  1887.—  5  L.  D.,  639. 


hearing,  he  becomes  disqualified  to  make  entry 
under  the  application  61ed  with  his  contest. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  28,  1887.— 5  L.  D.,  684. 


1001. 

PRACTICE-MOTION  FOR  CONTINUANCE. 

UNITED   STATES   V.  CONNERS   ET  AL. 

Motions  for  continuance  are  addressed  to 
the  sound  discretion  of  the  local  officers,  but 
an  abuse  of  such  discretion  will  be  corrected 
by  the  appellate  tribunal. 

On  the  defendant's  failure  to  cross-examine 
witnesses  at  the  proper  time,  the  recall  of 
said  witnesses,  for  such  purpose,  should  be  at 
his  expense. 

Secretary  I^rhar  to  Commissioner  Sparks, 
May  21,  1887. — 5  L.  D.,  647. 


1003. 

PRACTICE-APPLICATION  FOR  REVIEW. 

WELDON   V.  MCLEAN. 

Where  the  facts  upon  which  a  motion  for 
new  trial  is  based  are  known  to  the  complain- 
ing party  while  the  local  office  has  jurisdiction , 
uch  motion  should  be  filed  in  that  office. 

It  is  not  sufficient  for  the  applicant  to  state 
that  he  did  not  know  of  the  testimony  i:i  time 
to  prodace  it  for  the  trial ;  it  must  appear  that 
he  could  not  have  discovered  it  by  reasonable 
diligence. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  I,  1887. — 6  L.  D.,9;  14  C.  L.  O.,  138. 


1003a. 


1002. 


PRACTICE-AUTHORITY  OF  COMMISSIONER 
TO  ORDER  HEARING. 

JOHN     STKENERSON. 

I  In  the  investigation  of  an  alleged  fraudu- 
I  lent  entry,  the  Commissioner  of  the  General 
'  I^and  Office  may,  in  the  exercise  of  sound 
I  discretion,  order  a  second  hearing. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  18,  1887.— 6  L.  D.,  39. 


PRACTICE-TIMBER  CULTURE  CONTEST- 
JURISDICTION.      , 

HEN  VAN  V.  GREEN    ET   AL. 

There  is  no  statutory  provision  requiring  a 
contestant  to  make  a  tender  of  entry  fees  and 
commissions  when  filing  application  to  enter 
with  his  affidavit  of  contest. 

The  law  does  not  sanction  such  a  require- 
ment, and  a  failure  to  comply  therewith  would 
not  affect  the  rights  of  the  contestant. 

Lawfully  acquired  jurisdiction  is  not  divested 
by  the  act  of  the  contestant  whereby,  prior  to 


1004, 


PRACTICE-DECISION  OF  LOCAL  OFFICE- 
PENDING  SUIT. 

WADE  V.    SWEENEY. 

When  a  decision  has  been  rendered  by  the 
local  office  the  record  in  the  case  shoujd  be 
in  due  course  forwr.rded  to  the  General  Land 
Office ;  and  the  local  office  should  not  there- 
after take  any  action  looking  toward  a  disposal 
of  the  land  until  further  advised. 
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An  amended  affidavit  of  contest  submitted 
after  the  case  is  closed  in  the  local  office,  em- 
bracing  further  charges  against  the  entry,  is  in 
effect  a  new  affidavit  of  contest  which  should 
be  held  to  await  the  final  determination  of  the 
pending  suit. 

In  the  absence  of  proper  service  of  notice 
jurisdiction  is  not  acquired. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  22,  1887. — 6  L.  D.,  234. 


1005. 


PR ACTICB-AP PLICATION  POR  REHEAR- 
ING ;  TRESPASS. 

LOGAN   V.   SMITH. 

In  a  contested  case  application  for  rehearing 
must  be  made  in  accordance  with  the  Rules  of 
Practice.  An  informal  petition  signed  by  the 
neighbors  and  friends  of  the  applicant  is  not 
sufficient. 

On  the  cancellation  of  an  entry  ihe  tract 
covered  thereby  becomes  vacant  public  land; 
and  the  Department  has  full  authority  to  pro- 
tect the  same  from  trespass. 

Acting  Secretary  Muldrow  to  Mr.  M.  Thorn- 
burg,  Santa  Maria,  Cal.,  July  25,  1887. — 6  L. 
D.,  239. 


1007. 

PRACTICB-REVIEW-NEWLT  DISCOVERED 

EYIDENCE. 

DAVIS   AND    PENNINGTON   V.   DRAKE. 

Newly  discovered  evidence  material  to  the 
issue,  which  could  not  have  been  with  reason* 
able  diligence  procured  at  the  trial,  is  proper 
ground  for  the  review  of  a  Departmental  de- 
cision; but  such  action  is  not  warranted  on 
evidence  merely  cumulative  in  character.^ 

That  the  evidence  submitted  is  conflicting  is 
no  ground  for  new  trial. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  2,  1887. — 6  L.  D.,  243. 


1008. 


1006. 


PRACTICE- MOTION  TO  DISMISS- APPEAL. 

RAVEN   V.   GILLESPIE. 

Statements,  not  controverted  or  questioned, 
made  as  the  basis  of  a  motion  to  dismiss,  of 
which  due  notice  has  been  given,  are  accepted 
as  true. 

On  the  motion  of  the  appellee,  an  appeal, 
not  filed  ih  time,  must  be  dismissed. 

Acting  Secretarv  Muldrow  to  Commissioner 
Sparks,  July  25,  1887. — 6  L.  D.,  240. 


PRACTICE-CERTIORARI-APPEAL. 

ARIEL  C.   HARRIS. 

The  writ  of  certiorari  will  not  be  granted 
where  the  right  of  appeal  is  lost  through  failure 
to  file  the  same  in  time. 

Except^'on  to  such  general  rule  will  not  be 
made  though  it  appear  that  the  case  is  ex  parte ^ 
and  that  tbe  right  of  .appeal  was  lost  through 
the  negligence  of  attorneys. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  6,  1887. — 6  L.  D.,  122. 


1009. 


PRACTICE-APPEAL-HEARING. 

JAMES   H.   MURRAY. 

Though  an  appeal  will  not  lie  from  a  deci- 
sion of  the  Commissioner  ordering  a  hearing, 
the  refusal  to  order  a  hearing  is,  when  it 
amounts  to  the  denial  of  a  right,  appealable. 

I  Acting  Secretary  Muldrow  to  Commissioner 
I  Sparks,  September  6,  1887. — 6  L.  D.,  124 ; 
1  14  C.  L.  O.,  185. 
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1010. 

PRACTICE-APPEAL -CERTIORARI 

SOUTHERN   MINNESOTA   RV.   CO. 

The  right  of  appeal  exists  where  the  decision 
of  the  General  Land  Office  amounts  to  a  final 
determination  on  the  merits  of  the  case. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  6, 1887. — 6  L.  D.,  126 ;  14 
C.  L.  O.,  189. 


lOII. 

PRACTICE-NOTICE  OP  DECISION. 

ATLANTIC    AND   PAC.    R.    R.    CO.   V.    HOWARD. 

In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  notice  sent  by  mail  from 
the  General  I^and  Office  to  non-residents  was 
received  at  the  expiration  of  fifteen  days  from 
date  of  mailing. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  8, 1887. — 6  L.  D.,  140 ;  14 
C.  L.  O.,  189. 


1013. 

PRACTICE-HEARINGS-RES  JUDICATA. 

SWARTZ  V.  BROWN. 

No  law,  decision  or  regulation  precludes 
the  General  Land  Office  from  acting  on  new 
evidence  which  comes  to  any  pending  case,  or 
acquiring  further  information,  by  hearing  or 
otherwise,  at  any  time  prior  to  patent. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  4,  1887. — 6  L.  D.,  174. 


1014. 


1012. 


HOMESTEAD  AND  PRE-EMPTION  FINAL 

PROOF. 

HENRY   D.    FRUIT. 

The  word  "district"  as  employed  in  the  acts 
of  March  3,  1887,  and  June  9,  1880,  means 
judicial  district,  and  not  land  district. 

Acting  Secretary  Muldrow  to  Henry  D. 
Fruit,  September  9,  1887. — 6  L.  D  ,  138;  14 
C.  L.  O.,  161. 


PRACTICE-APPEAI-SPECIPICATIONS  OP 
ERROR-CERTIORARI. 

RUDOLPH   WURLITZER. 

The  filing  of  an  appeal  from  the  decision 
of  the  Commissioner  removes  the  case  from 
the  jurisdiction  of  the  General  I^nd  Office. 

In  all  cases,  whether  appeals  are  defective 
under  rule  82,  or  incomplete  under  rules  88 
and  90,  they  are  to  be  ultimately  forwarded  to 
the  Department  for  its  action. 

In  the  absence  of  specifications  of  error  an 
appeal  will  not  be  entertained. 

If  on  the  showing  made  for  certiorari  it  is 
apparent  that  the  applicant's  appeal,  if  before 
the  Department,  would  be  dismissed,  the  writ 
will  be  denied. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  11,  1887. — 6  L.  D.,  315;  seeNos. 
847,  966,  988. 
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[For  decisions  involving  matters  of  Practice, 
under  other  heads,  see  the  following :  Nos. 
78,  82,  99,  107,  121,  128,  151,  187,  223,  225, 
227,  231,  235,  275,  286,  291,  306,  311,  313, 

S^^f  336,  340,  342,  343»  345»  346,  348,  350» 
357»  358,  359.  404,  405,  413.  4*6,  417.  422, 
427,  432,  433,  434,  441,  446,  447,  448,  449, 
45^  456,  457»  458.  460,  461,  466,  467,  468, 
469,  471,  473,  475,  476,  478,  482,  486,  487, 

497.  500.  506.  508,  509.  5".  5»9.  523.  529. 
531.  532,  534.  537»  539.  540,  543.  544,  548, 
551.  579,  580,  581,  582,  588,  589,  594,  596, 
598,  602,  610,  613,  616,  619,  620,  623,  634, 
637*  640.  659,  661,  692,  696,  700,  704,  715' 
723.  735,  739,  742,  769,  776.  778,  780,  787, 
790,  79».  793,  794.  798,  845,  1022,  1023, 
1032,  1037,  1044,  1048,  1051,  1052,  1056, 


1057. 

1059. 

1060, 

1061, 

1063, 

1076. 

1077 

1080, 

1095, 

1 102, 

IXII, 

1121, 

1 178, 

1 194, 

12 10, 

1215, 

1223, 

1226, 

"253. 

1 291, 

1302, 

1303. 

1307. 

1338, 

1403, 

"435. 

"443. 

"449. 

1454. 

1468, 

1479, 

1482, 

"494. 

"495. 

1512, 

»5'7, 

1529. 

1534, 

"552, 

"559. 

"57". 

"583. 

1676, 

1681, 

1704, 

"7"3. 

"730, 

"744, 

"758, 

1769, 

1770. 

1776, 

"778, 

"790, 

"79", 

1796, 

1797. 

1808, 

1822, 

1824, 

"831, 

"849, 

1870, 

187 1. 

1876, 

1901, 

1906, 

1908, 

1909, 

191 1. 

1913, 

i9>5. 

I9i9» 

"925, 

1926, 

"927, 

1928. 

1929. 

1930. 

"931, 

"934, 

1936. 

"938. 

"939. 

1941. 

1942, 

1944, 

"945, 

1946, 

"947. 

"949. 

1950, 

"951. 

"953, 

"954. 

"955, 

"956, 

1961, 

1962, 

1963, 

1966, 

"97", 

1976, 

"978, 

1980, 

1982, 

1983, 

1984, 

"985, 

"987, 

1988, 

1989, 

1990, 

1994, 

"999, 

2001, 

2002, 

2003, 

2123.] 
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PRE-EMPTIONS,  Nos.  1015  to  1253. 


lOIS. 

FILING-BBPORE  SETTLBMBNT. 


1018. 

HOMESTEAD  -  PRE-EMPTION  -  RESIDENCE. 


BOWERS   V.    WILSON. 


A  filing  before  settlement  is  premature,  un- 
authorized, and  a  nullity. 


GRNZEK   V.    GSCHWKND. 

The  act  of  June  4,  1880,  does  not  change 

the  relation  or  the  rights  of  parties,  but  allows 

only,  under  certain  circumstances,  an  extension 
Acting  Secretary  Bell  to  the  Commissioner    ^f  ^j^^  ^^^  ^^j^j^^  ^,^^,^,f  ,^„^  payment. 

of  the  General  Land  Office,  August  31,  1880.  ^^  ^  ^^^^^  ^^^  ^^^^  y,j^  ^^^j^^^  ^^  absence 
—  I  L.  D.,  432;  8  C.  L.  O  ,  159;  see  Nos.  ^^^  j^  ^^^^^^  ^^^^^^  ^^^  I^„j^  j,^  ^^^^^  ^^^  ^j^^ 
1064.    1087,   1143.    "57'   "63,    1204,   1208,    act,  he  acquires  none  of  the  granted  benefits, 

and  this  may  be  matter  for  investigation  at 

the  proper  time. 

Secretary  Kirk  wood  to  Commissibner  Mc- 

Farland,  July  30,  1881. — i  L.  D.,  434;  8  C. 

L.  ().,  107. 


1237. 


1016. 


RESERV  ATI(m-C0MPEN8  ATION-BON  A 
FIDE  PRE-EMPTORS. 

ALBERT   WHITE. 

Although  the  President  may  reserve  for  In- 
dian purposes  lands  upon  which  .-re  exi.sting 
bona  fide  pre-emption  claims,  the  Government 
should  not  deprive  the'settlers  of  ihe  fruits  of 
their  labor,  against  their  consent,  without 
proper  compensation. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  10,  1881. — I  L.  D.,  451 ;  see 
No.  1029. 


1019. 


1017. 

PRE-EMPTION-SECOND  PILING. 

RANSOM    YOUNG. 

Second  filing  allowed  when  first  was  made 
of  land  worthless  for  agricultural  purposes  at 
a  time  when  its  character  could  not  be  ascer- 
tained, and  relinquished  with  due  diligence 
after  discovery  of  its  character. 

Acting  Commissioner  Holcomb  to  register 
and  receiver.  Grand  Forks,  Dak.,  July  i,  1881. 
—I  L.  D.,  433. 


SUBSEQUENT  PILING -ABSENCE  AND 
RETURN-GOOD  PAITH. 

MILAM    V.  KAVROW. 

A  pre-emption  filing  is  no  bar  to  a  subse- 
quent filing  or  other  entry  by  another  person 
of  the  same  tract. 

In  the  absence  of  an  adverse  claim  of  record, 
a  pre-emption  settler  upon  unoffered  land  may, 
after  an  absence,  return  to  the  land,  and  if 
good  faith  is  shown,  make  an  entry  thereof. 

A  stranger  to  the  record  cannot  contest  an 
unexpired  pre-emption  filing. 

Commissioner  to  register^and  receiver,  Sioux 
Falls,  Dak.,  August  12,  1881.— 1  L.  D.,  435  ; 
8  C.  L.  O.,  93. 

[But  .see  Rule  i,  Rules  of  Practice, approved 
August  13,  1885.] 


1020. 


PRE-EMPTION-FINAL  PROOF-FINAL 
AFFIDAYIT. 

CALVIN    HAWKINS. 

Where  the  pre -emptor's  affidavit  is  taken 
before  the  clerk  of  a  court  of  record  it  is  not 
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required  to  bear  even  date  with  the  entry,  but 
will  be  deemed  sufficient  if  a  reasonable  time 
only  for  transmission  thereof  to  the  local  office 
has  elapsed. 

Commissioner  McFarland  to  register  and 
receiver,  Montgomery,  Ala.,  August  23,  1 881. 
— I  L.  D.,  482 ;  8  C  L.  O.,  93 ;  see  Nos.  983, 

1037. 


1021. 


PRB-EMPTION-ALIENATION-CONTRACT. 

STATE    OF  CALIFORNIA  V.  ALARi; 

A  quitclaim  deed  executed  by  an  occupant 
of  public  land  will  not  operate  to  estop  the 
grantor  from  asserting  his  own  subsequently 
acquired  title. 

The  converse  of  this  proposition  is  true  in 
respect  of  a  warranty  deed. 

While  the  existence  of  a  contract  by  which 
the  title  the  pre -emptor  might  acquire  from 
the  Government  would  inure  to  the  benefit  of 
another  is  a  bar  to  entry ;  it  does  not  defeat 
entirely  the  pre-emption  right. 

Commissioner  McFarland  to  register  and 
receiver,  Los  Angeles,  Cal.,  October  13,  1881. 
— I  L.  D.,  407;  8  C.  L.  O.,  140;  see  No. 
1049. 


1022. 


PRAGTlCB-NOnCE  OJ  DBOISION-TIME 
FOR  APPEAL. 

ROACH  V.   MYERS   ET  AL. 

When  notice  of  decision  is  given  to  resident 
counsel,  and  to  the  party  through  the  local  office, 
the  time  for  appeal  should  be  computed  as 
commencing  to  run  from  date  of  service  of 
notice  upon  the  party  himself. 

Commissioner  McFarland  to  register  and 
receiver,  St.  Cloud,  Minn.,  October  17,  1881. 
— I  L.  D.,  464. 

22 


1023. 

RAILROAD   TITLE- SELECnON-BEEAULT, 

ETC. 

GILBERT    V.  SAINT    JOSEPH    AND  DENVER  R. 

R.   CO. 

While  a  railroad  grant  in  prasenti  is  a  title 
of  record,  yet  as  the  company  must  make  se- 
lections and  pay  the  required  selection  fees, 
it  is  amenable  to  citations  in  contests  where 
settlers*  rights  are  involved. 

When  the  railroad  company  makes  default 
without  explanation,  the  case  as  herein  be- 
comes an  ex  parte  one,  and  the  question  of 
compliance  with  law  may  be  submitted  to  the 
Board  of  Equitable  Adjudication. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, October  31,  1881. — i  L.  D.,  465;  9 
C.  L.  O.,  134. 


1024. 


PRE-EMPTION-SECOND  PILING. 

WILLIAM   L.    PHELPS. 

In  the  absence  of  adverse  rights,  a  party 
may  file  a  second  declaratory  statement  ifor 
the  same  tract. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, November  17,  1881. — i  L.  D.,  436; 
8  C.  L.  O.,  139;  see  No.  1106. 


1025. 

.    HOMESTEAD  ENTRY-AMENDMENT. 

SNODDERLY  V.   FULTON, 

A  settler  who  for  want  of  diligence  fails  to 
properly  describe  the  land  claimed  by  him 
cannot  subsequently  be  allowed  to  take  advan- 
tage of  his  own  laches  to  defeat  another  who 
settled  with  notice  of  his  claim  as  shown  by 
the  record.  His  entry  is  notice  to  the  world 
of  the  tracts  to  which  he  had  the  right  of  pos- 
session, and  he  cannot  by  extending  his  actual 
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possession  to  tracts  not  embraced  therein,  and 
to  which  he  had  no  lawful  right,  exclude 
settlement  or  entry  by  other  qualified  persons. 
Commissioner  McFarland  to  register  and 
receiver,  Los  Angeles,  Cal.,  November  28, 
i88i.~i  L.  D.,  457. 


1026. 


PINAL   PROOP-PORPEITURB-ADYKRSJ, 
INTEREST. 

LARSON  V.   PARKS. 

Because  a  party  fails  only  in  the  matter  of 
time  in  submitting  proof  and  making  payment, 
he  should  not  be  subjected  to  forfeiture  unless 
a  valid  adverse  interest  has  attached.  Such 
adverse  interest  must  be  shown  by  affirmative 
proof. 

Secretary  Kirk  wood  to  Commissioner  Mc- 
Farland, December  10,  4881. — i  L.  D.,  487; 
8  C.  L.  O.,  138. 


1027. 


PRE-EMPTION-STATE  SELECTION-AD- 
TERSE  RIGHT. 

GARLICK   Z/.   STATE  OF   CALIFORNIA 

There  is  no-law  yrhich  grants  to  or  authorizes 
the  selection  by  any  State  or  Territory  of  lands 
which  a  valid  adverse  right  had  attached,  and 
the  approval  and  certificate  of  a  selection  so 
made  is  therefor  null  and  void. 

Commissioner  McFarland  to  register  and 
receiver,  San  Francisco,  Cal.,  December  15, 
1 881. — I  L.  D.,  494. 


1028. 

DECLARATORY   STATEMENT-MISTAKE   OP 
PUBLIC  OPPICER. 

VETTEL  V,   NORTON. 

Where  a  pre -emptor  filed  a  declaratory 
itatement  for  a  tract  of  land  that  had  been 
"  offered,"  but  Received  a  certificate  from  the 


register  of  the  local  office  that  the  land  was 
'*  unoffered,"  and  did  not  prove  up  within  the 
time  limited  by  law  for  offered  land,  such  party 
has  a  right  to  depend  upon  the  certificate  of 
the  Government  officer,  acting  within  the 
scope  of  his  authority,  and  the  law  will  pro 
tect  him. 

Secretary  Kirkwood  to  Commissioner  of 
General  Land  Office,  December  19,  1881. — I 
L.  D.,  459 ;  8  C.  L.  O.,  179;  see  No.  419. 


1029. 


RESERYATION-TRESPASS-SECOND 
FILING. 

REES  V.  CHURCHILL. 

All  inchoate  claims  or  mere  pre-emption 
rights  are  extinguished  by  the  reservation  of 
the  land  embracing  them. 

After  the  reservation,  one  who  was  before 
a  settler  in  pursuance  of  law,  is  no  longer 
entitled  to  the  possession  of  land  embraced 
therein,  and  by  retaining  possession  becomes 
a  trespasser. 

If  he  has  filed  a  declaratory  statement  he  is 
entitled  to  file  another  for  other  land  upon 
which  he  may  have  settled. 

Commissioner  McFarland  to  register  and 
receiver,  Watertown,  Dak.,  January  4,  1882. 
— I   L.  D,,  450;  see  No.  ioi6. 


1030. 


PRE-EMPTION-ADJOINING   VACANT 
TRACT. 

OSBORNE  V,  HAVENS   AND   HAV^S. 

A  pre-emptor  who  first  claimed  less  than 
one  hundred  and  sixty  acres  may  file  for  that 
quantity  by  embracing  an  additional  vacant 
tract  or  tracts  adjoining  the  land  first  claimed, 
and  his  right  will  commence  from  date  of 
filing. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, January  16, 1882.— i  L.  D.,  405;  8 
C.  L.  O.,  179. 
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1031. 

PRE-EMPTION-TEEATY  WITH  MEXICO- 
CITIZENSHIP. 

AUBREY  V.  CLAPP. 

Under  treaty  Mexicans  had  the  privilege 
within  one  year  of  electing  to  remain  Mexican 
citizens,  or  to  become  citizens  of  the  United 
States.  Subjects  of  other  governments  were 
not  included. 

Secretary  Kirkwood  to  Commisftioner  Mc- 
Farland,  February  4,  1882. — i  L.  D.,  489  ;  8 
C.  L.  O.,  193. 


1032. 


ENTRY  OP  LAND  IN  TWO  DISTRICTS. 

EDWARD   WESTGATE. 

Where  filing  is  intended  for  land  situated 
in  two  districts,  proof  must  be  made  for  the  en- 
tire claim  in  both  offices,  separate  pre  emption 
affidavits  and  two  certiBcates,  and  separate 
payments  to  the  receivers  of  the  two  districts. 

Commissioner  McFarland  to  register  and 
receiver,  Boise  City,  Idaho,  Februarys,  i883« 
— I  L.  D.,  438. 


1033. 


PEB-BMPTION-HTJSBAND  AND  WIPE. 

LARSEN   •</.  PECHIERER   ET   AL. 

Abandonment  of  a  claim  by  a  husband 
during  coverture  is  abandonment  by  the  wife. 

A  divorced  wife  cannot  claim  the  benefit  of 
acts  performed  by  her  husband  during  cover- 
ture. She  can  only  procure  title  under  the 
pre-emption  law  by  virtue  of  specific  acts  per- 
formed by  herself  when  a  /enu  soU  and  the 
head  of  a  family. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, February  21,  1882. — i   L.  D.,  401. 


1034. 

PRE-EMPTION-PILING-FINAL  PROOF. 

HER^iERT  V.  REED. 

As  between  two  pre-emption  claimants, 
both  of  whom  were  in  default  as  respects  the 
filing  of  a  declaratory  statement  within  the 
statutory  period,  the  one  who  first  gives  notice 
of  his  claim  is  entitled  to  make  the  entry. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, March  5,  1882. — I  L.  D.,  438;  9  C. 
L.  O.,  9. 


1035. 


PRE-EMPTION  ENTRY  POR  EIGHTY  ACRES 
EXHAUSTS  RIGHT. 

JOHN    H.  LESSINGER. 

A  pre- emptor,  having  filed  for  one  hundred 
and  sixty  acres  of  land,  and  subsequently 
made  entry  for  only  eighty  acres  thereof,  has 
exhausted  his  pre-emption  right,  and  cannot 
thereafter,  having  made  a  homestead  entry  of 
the  remaining  eighty  acres,  claim  the  benefits 
of  the  act  of  Congress  of  May  27,  1878,  and 
thereby  secure  credit  on  said  entry  for  the 
period  of  residence  under  his  pre-emption  filing 

Secretary  Kirkwood  to  Commissioner  of 
the  General  Land  Office,  March  25,  1882. — I 
L.  D.,  485;  9  C.  L.  O.,  8. 


1036. 


PRE-EM PTION-  RESIDENCE-  GOOD  PAITH. 

ALEXANDER  BLAIR  ET  AL. 

Under  the  rules  of  the  Land  Department, 
six  month's  residence  is  required  of  pre-emp- 
tors,  but  this  rule  should  not  be  indiscrimi- 
nately applied,  nor  where  good  faith  other- 
wise sufficiently  appears. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, April  13, 1882. — I  L.  D.,  493;  9  C. 
L.  O.,  36;  see  No.  1130. 
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1037. 


PE»*MPTION  -  PINAL  PBOOP  -  INSTRUC- 
TIONS. 

In  cases  where  the  pre-emption  affidavit  is 
executed  before  the  clerk  of  a  court  the  local 
officers,  after  considering  all  the  circumstances 
in  the  case,  must  exercise  a  sound  discretion 
in  determining  whether  a  reasonable  time  only 
has  elapsed  between  date  of  its  execution  and 
receipt  at  the  local  office. 

Commissioner  McFarland  to  register  and 
receiver,  Montgomery,  Ala.,  April  17, 1882. — 
I  L.  D.,  483  ;  see  Nos.  983,  1020. 


1038. 


PBE-EMPTION  -  ALIENATION  -  MORTGAGE. 

LARSON  V.   WEISBECKER. 

A  mortgage  given  by  a  pre -emptor  as  secur- 
ity for  money  loaned  him  with  which  to  pay 
the  Government  price  for  the  land  filed  upon  is 
not  an  alienation  of  the  land,  nor  is  it  such  an 
agreement  as  is  prohibited  by  2262,  Revised 
Statutes. 

Secretary  Teller  to  Commissioner  McFar* 
land,  April  24,  1882. — i  L.  D.,  409 ;  9  C.  L. 
O.,  60. 


1039. 


1040. 


PRE-EMPTION-ACT  OF  MARCH  3,  187»- 
INTERVENING  CLAIMS. 

RAMAGE  V,   MALONEY. 

If  notice  of  intention  to  make  proof  and 
payment  under  act  of  March  3,  1879,  ^s  given 
prior  to  the  expiration  of  the  statutory  period, 
the  entry,  when  made,  takes  cflfect  by  relation 
from  the  date  of  such  notice,  to  the  exclusion 
of  all  intervening  claims. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  28,  1882. — I  L.  D.,  461 ;  9  C.  L. 
O.,  94. 


INDIANS-PRE-EMPTQRS-KATUBALI- 
ZATION. 

SOLOMON  SCOTT. 

There  is  no  law  that  confers  upon  Indians 
the  right  to  acquire  public  lands  as  pre-emp- 
tors,  nor  do  the  general  statutes  of  naturaliza- 
tion apply  to  them. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Colfax,  Wash.  T.,  June  5, 1882. — i  L. 
D.,491. 


1041. 


PRE-EMPTION-ACT  OF  JULY  2S,  1866. 

WARD  V.   WILLIAMS   ET  AL. 

Section  7  of  this  act  was  not  repealed  by 
the  Revised  Statutes,  as  it  is  local  and  tempo- 
rary in  character.  If  repealed,  previously  ac- 
quired rights  could  not  be  affected  thereby. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  8, 1882. — I  L.  D.,417;  9C.  L.  O., 

78. 


1042. 

PRE-EMPTION-  TRU8TEE-PATENT-LBGAL 

TITLE. 

JAMES  AIKEN. 

A  person  who  owns  land  in  trust  for  others 
is  not  the  proprietor  of  such  lands  within  the 
meaning  of  the  pre-emption  act,  and  is  not 
thereby  disqualified  from  becoming  a  pre- 
emptor. 

An  entry  of  land  for  cash  or  scrip  gives  the 
party  -making  it  a  right  to  a  patent,  if  it  be 
found  regular  and  valid. 

The  proprietorship  contemplated  by  the  pre- 
emption act  is  a  legal  and  absolute  one,  and 
not  the  mere  equity  of  a  land-office  entry, 
which  may  or  may  not  ripen  into  such  owner- 
ship. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  14,  1882.— I  L.  D.,  462 ;  9  C.  L. 
O.,  76;  see  No.  1089. 


DiaBBT  OF  LAND  1DBOI8IONB. 


178 


1043. 

8BTTLBMBNT-EESIDENCB-FRAUD. 

ARNOLD  V,    LANGLEY. 

A  pre-emption  filing  is  void  unless  pre- 
ceded by  settlement,  and  hence  is  no  bar  to 
a  second  filing. 

A  bona  fide  pre-emption  claim  should  not 
be  rejected  because  the  claimant's  house  was 
by  mistake  beyond  the  lines  of  survey  bound- 
ing his  land. 

An  entry  allowed  is  prima  facie  valid,  and 
should  be  disturbed  only  on  the  clearest  proof 
of  fraud,  unless  shown  to  be  absolutely  void. 

Commissioner  McFarland  to  register  and 
receiver,  Oxford,  Idaho,  June  27,  1882. — i 
L.  D.,  439;  9C.  L.  O.,  76;  see  Nos.  11 27, 
1247. 


1044. 


PRE-MPTION-INHABITANCT  j    PRACTICE 

-RBTIBW. 

MCBRIDE  V.    LEBCHER. 

The  rule  of  construction  in  force  at  any 
stage  of  a  case  is  the  one  that  must  be  applied, 
and  therefore  a  case  will  not  be  reopened  upon  a 
motion  for  review  in  order  that  later  rulings 
may  be  applied  to  the  same  state  of  facts. 

Commissioner  McFarland  to  register  aud 
receiver,  Miles  City,  Mont.,  June  30,  1882. — 
I  L.  D.,  416. 


1045. 


Secretary  Teller  to  Commissioner  McFar- 
land, July  13,  1882. — I  L.  D.,  404;  9  C.  L. 
O.,  117. 


PRIORITY-CONDITIONAL    PRE-BMPTION- 
ABANDONMENT. 

TITUS   V.    BULL   ET   AL. 

"  The  first  in  time  in  the  commencement  of 
proceedings  for  the  acquisition  of  title  is 
deemed  to  be  the  first  in  right,*'  when  the 
proceedings  are  regularly  followed  up. 

A  conditional  pre-emption  claim  is  unknown 
to  the  law.  An  abandonment  of  the  land 
(with  a  preservation  of  rights)  until  the  deter- 
nuaation  of  a  controversy  cannot  be  recognized. 


1046. 

PRE-EMPTION-SECOND  FILING. 

SfATE  OF   CALIFORNIA   V,   PIERCE. 

Where  a  pre  emptor  makes  a  legal  filing 
prior  to  June  22,  1874,  for  unofTered  land, 
and  relinquished  the  same,  he  may  make  a 
second  filing  after  that  date  on  another  tract. 

Secretary  Teller  to  Commissioner  McFar- 
land, August  I,  1882. — I  L.  D.,  442;  9C.  L. 
O.,  118;  see  Nos.  1106,  1188,  1240. 


1047. 


PRE-EMPTION-CITATION- HEARING-PI- 
NAL  PROOF. 

SPRAGUE  V.   ROBINSON. 

One  whose  claim  is  of  record  and  of  ac- 
knuwleged  priority  should  not  be  allowed  to 
cite  the  other  claimants  to  trial  otherwise  than 
by  the  required  publication  for  the  purpose  of 
making  final  proof. 

Secretary  Teller  to  Commissioner  McFar- 
land, August  2,  1882.^1  L.  D.,  469 ;  9  C.  L. 
O.,  117;  see  No.  1102. 


1048. 


LOCATION-SETTLEMENT-ESTOPPEL. 

CAULFIELD  V.    BOSWORTH. 

When  a  claim  is  located  upon  the  ground 
before  survey,  either  with  Valentine  scrip,  or 
under  the  pre-emption  laws,  and  other  claims 
are  afterwards  made  and  located  with  refer- 
ence thereto,  the  party  first  locating  and 
making  known  the  extent  of  his  claim,  will 
not  be  permitted  to  enlarge  the  snnie  to  the 
injury  of  subsequent  locators  whose  claims 
have  been  made  to  conform  to  such  first  lo- 
cation. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  10,  1882. — I  L.  D.,  431. 
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1049. 

OCCUPANCY  -  ACTS  AND  DECLARATIONS- 
CONVEYANCE. 

STATE  OF  CALIFORNIA   V.   ALARI. 

Mere  occupancy  of  public  land,  without 
preemption  claim,  does  not  secure  to  one  the 
benefits  of  that  law. 

It  is  only  when  the  party  manifests  an  in- 
ention,  by  acts  or  declarations,  to  claim  its 
privileges  that  he  becomes  a  pre-emptor. 

Where  the  pre-emptor,  prior  to  entry  and 
without  fraudulent  intent,  conveys  an  inconsid- 
erable quantity  of  the  tract  claimed,  the  law  will 
not,  under  the  maxim  de  minimis  non  curat  lex , 
hold  him  to  the  strict  provisions  of  section 
2262,  Revised  Statutes. 

Actmg  Secretary  Joslyn  to  Commissioner 
McFarland,  August  ii,  1882. — 1  I..  D.,  453; 
see  No.  102 1. 


1050. 


EQUITABLE  RIGHT-€ONTEST ANT-LACHES. 

GARDNER   V.    SNOWDEN. 

Whoever  relies  upon  a  technicality  to  de- 
feat an  equitable  right  must  himself  show  tech- 
nical compliance  with  legal  requirements. 

If  a  contestant  does  not  publish  and  prove 
his  own  claim  >Vithin  the  thirty-three  months 
allowed  by  law,  he  is  in  no  condition  to  ask 
cancellation  of  entry  on  the  ground  of  pref- 
erence under  section  2265,  upon  allegation  ot 
laches  on  the  part  of  another. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  11,  1882.— I  L.  D.,496; 
9  C.  L.  O.,  116. 


1051. 


HOMESTEAD-APPROPRIATION-PRIORITY- 
TRANSMUTATION. 

WOLF  V.   STRUBLE. 


Parties  claiming  the|  right  to  enter  under 
the  3d  section  of  the  act  of  May  14,  1880, 
land  embraced  in  a  homestead  entry,  required 
to  establish  the  priority  of  their  claims  and  se- 
cure the  cancellation  of  the  intervening  entry 
prior  to  the  allowance  of  their  application. 

Pre  emptors  applying  to  transmute  their  fil- 
ings to  homestead  entries  required  to  give  no- 
tice to  adverse  homestead  claimants,  who  will 
be  allowed  to  contest  the  application  to  trans- 
mute. 

Commissioner  McFarland  to  register  and  re> 
ceiver,  Wa  Keeney,  Kan.,  September  20, 1882. 
—  I  L.  D.,  449;  9  C.  L.  O.,  148. 


1052. 


PRACTICB-APPEAL-FIN ALITY  OP  DECI- 
SION. 

BROWN   V.  JEFFERSON   £T   AL. 

Failure  to  appeal  from  the  decision  of  the 
register  and  receiver  is  a  waiver  of  any  rights 
which  the  party  may  have  had  in  the  land  in 
controversy ;  and  where  the  decisions  of  the 
local  officers  have  been,  without  appeal,  re- 
viewed by  the  Commissioner  of  the  General 
Land  Office,  the  Department,  upon  appeal, 
will  not  review  the  decision,  but  will  dismiss 
the  appeal  and  consider  the  decision  of  the 
local  officers  final. 

Exceptions  to  this  rule  are  where  fraud  or 
gross  irregularity  is  suggested  on  the  face  of 
the  papers.,  or  the  decision  is  contrary  to  exist- 
ing rules  and  regulations. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  29,  1882-—1  L.  D.,  467  ;  see 
No.  580. 


1053. 


PRE-EMPTION-FINAL  PROOP-OOOD 
FAITH. 

FULLEN  V.   THOMAS. 


A  homestead  entry  is  an  appropriation  of ,  If,  where  a  pre-emptor  applies  to  make  final 
the  land,  and  removes  it  from  liability  to  any  proof  under  his  notice,  he  is  surprised  by  the 
other  disposition.  \  introduction  of  adverse  and  unexpected  evi- 
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dence,  he  may  defer  his  offer  of  proof  until 
any  date  within  the  time  prescribed  by  law. 

The  law  recognizes  circumstances  as  well 
as  time  in  the  development  of  a  pre-emptor's 
good  faith  after  his  first  act  of  settlement  and 
before-the  date  at  which  he  is  required  to  make 
proof  and  payment. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Sacramento,  Cal.,  October  29,  1882. — 
I  L.  D.,  446;  see  No.  1152. 

[See  Wirth  v,  Laennen,  decided  by  Act- 
ing Secretary  Muldrow,  December  12,  1887.] 


1054. 

PRB-BMPTI0N-TRESPA88-IMPR0VE- 

MENTS. 

MARKS   V.   BRAY. 

A  trespass  upon  the  public  lands  will  not 
be  sustained  under  the  decision  in  Atherton  v. 
Fowler ;  nor  will  the  claim  of  any  person  who 
is  qualified  and  has  complied  with  law  be  sub. 
ject  to  defeat  in  favor  of  an  unlawful  occu- 
pant. 

The  possibility  of  one  party  taking  the  im- 
provements of  another  under  the  settlement 
laws,  recognized  as  within  the  contemplation 
of  the  statute. 

Acting  Secretary  Bell  to  Commissioner  Mc- 
Farland, November  9,  p882. — i  L.  D.,  423  ; 
8  C.  L.  O.,  139;  see  Nos.  439,490,  578,638, 
no8,  1 140. 


1055. 


PRE-EMPTION -QUALIFICATIONS  OP  8ET- 

TLEK. 

CRITCHFIELD  V,   LEWIS. 

While  full  faith  and  credit  must  be  given  to 
the  decree  of  the  court  granting  a  divorce,  it 
is  competent  for  the  Department  and  the 
General  Land  Office  to  consider  collateral 
facts  respecting  the  relatione  of  the  parties  for 
the  purpose  of  deciding  whether  or  not  the 
wife  was  the  head  of  a  family  and  a  bona  fide 
settler. 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  9,  1882. — i  L.  D., 
421  ;  9  C.  L.  O.,  198. 


1056. 

TESTIMONY  ADMISSIBLE  IN  CONTESTS. 

SHULL  V.  MCCORMICK. 

Testimony  upon  matters  not  incident  to  the 
charges  upon  which  the  hearing  was  ordered 
is  wholly  foreign  to  the  case  and  should  not 
be  considered.. 

Evidence  in  contests  under  the  land  laws 
must  be  confined  to  the  allegations,  as  in  trials 
at  law,  and  judgment  be  rendered  on  the  issues 
raised  by  the  record  only. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  16,  1882. — i  L.  D.,  470;  9 
C.  L.  O.,  171 ;  see  Nos.  326,  1224, 1754.  1931, 
1989. 


1057. 


APPEALS  PROM  LOCAL  AND  GENERAL 
OPPICES. 

LYNCH   V.  MERRIFIELD. 

The  rules  for  appeal  from  the  local  offices 
and  from  the  General  Land  Office  are  separate 
and  distinct,  and  there  is  no  rule  or  provision 
for  applying  the  one  to  the  other. 

These  rules  do  not  require  that  notice  of 
appeal  from  the  decision  of  the  local  officers 
shall  be  served  upon  the  opposing  party. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  17,  1882. — i  L.  D.,  472;  9 
C.  L.  O.,  171. 

[But  see  No.  70  of  new  Rules  of  Practice, 
approved  August  13,  1885.] 


1058. 


LAND  DEPARTMENT-JDRISDICTION- 
LAND  OCCUPIED  POR  BUSINESS. 

WILLARDSON   V.  DUSTERBERG. 

The   Commissioner  of  the   General    Land 
Office  has  jurisdiction,  by  virtue  of  his  super- 
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visory  authority,  to  examine  the  record  in  a 
case  in  which  no  appeal  was  taken  from  the 
decision  of  the  local  officers,  and,  if  the  law 
has  been  misconstrued  by  them,  to  reverse 
their  decision. 

Land  occupied  for  business  purposes  and 
not  for  agriculture  cannot  be  entered  under 
the  provisions  of  the  pre«emption  and  home- 
stead laws. 

Commissioner  McFarland  to  register  and 
receiver.  Salt  Lake  City,  Utah,  November  17, 
1882.— I  L.  D»,  455. 


1059. 


TRIAL  BEFORE  CLERK  -  IRREGULARITY  - 

WAITER. 

JORDAN   V.  WRIGHT. 

The  local  officers  cited  the  parties  to  trial 
before  the  clerk  of  the  district  court,  in  viola- 
tion  of  Rule  35  of  Practice. 

But  the  parties  by  consenting  to  the  proceed- 
ings waived  any  irregularities  therein. 

Secretary  Teller  to  Commissioner  McFar- 
land, November,  27,  1882.— i  L.  D.,  474;  9 
C.  L.  O.,  187. 

[But  see  Rule  35  of  new  Rules,  approved 
August  13,  1885.] 


1060. 


BOARD  OP  EQUITABLE  ADJUDICATION- 
AUTHORITY. 

CONLIN  V.    YARWOOD. 

The  Board  of  Equitable  Adjudication  has 
exclusive  jurisdiction  within  the  sphere  of  the 
powers  conferred  upon  it  by  the  statute. 

No  appeal  lies  from  its  decisions,  nor  are 
they  subject  to  review  by  any  other  tribunal. 

The  Board  may,  upon  allegations  of  fraud 
in  an  entrv,  revoke  its  confirmation   thereof. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  8,  1882.— i  L.  D.,  41 1 ;  9  C. 
L.  O.,  i88;  see  No.  227. 


1061. 

BURDEN  OF  PROOP-NOTIOE-APPBAL. 

BALLARD  V.    MCKINNEY. 

The  burden  of  proof  is  upon  the  party 
making  the  allegations  upon  which  a  hearing 
is  ordered. 

The  notice  of  decision  in  a  contested  case 
should  be  formal  and  in  writing,  such  as  will 
advise  the  parties  of  the  matter  decided  and 
fix  a  time  of  record  from  which  the  right  and 
limitation  of  appeal  will  run ;  and  it  is  error 
to  deny  an  appeal  when  such  notice  has 
not  been  given,  because  not  hied  within  the 
limited  period  after  alleged  verbal  notice. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  29,  1882. — i  L.  D.,  477 ;  9 
C.  L.  O.,  186. 


1062. 


PRE-EMPTI0N-UN8URVETED  LANDS- 
SETTLEMENT. 

When  prior  settler  has  distinctly  marked 
his  boundaries,  his  claim  by  those  boundaries 
will  be  regarded,  though  subsequent  settler 
has  made  improvements  within  them. 

But  where  prior  settler  does  not  mark  his 
boundaries,  priority  of  settlement  does  not 
control. 

Commissioner  McFarland  to  register  and 
receiver,  Grand  Forks,  Dak.,  February  3, 
1883. — I  L.  D.,  414;  9  C.  L.  O.,  2i6w 


1063. 


ATTORNEY-APPBARANCI-HBARING. 

RENVILLE  V.   GIVENS. 

It  is  contrary  to  custom  to  require  a  prac- 
titioner of  good  standing  to  produce  his  au- 
thority for  appearing  as  attorney  in  a  case ; 
and  this  doctrine  applies  as  well  to  the  ini- 
tiation of  contests  as  to  the  subsequent  pro- 
ceedings. 

Rules  of  Practice  not  violated  by  the  order- 
ing of  a  hearing  upon  the  affidavit  of  the 
attorney. 
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— I  L.  D.,  480. 


Commissioner  McFarland  to  register  and  ,  no  lawful  steps  to  acquire  tide,  a  subsequent 
receiver,  Bozeman,  Mont.,  February  lo,  1883.    settle^,  who  enters  without  forqe  or  intrusion 

upon  the  actual  possession  of  the  former,  is 
!  not  a  trespasser  qu.  cl.,  and  may  acquire  title 
to  the  lands  under  the  pre-emption  law. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  15,  1883. — x  L.  D.,  424;  see 


1064. 

PBB-BMPTION-P1LING-815TTLBMBNT. 
A  filing  based  upon  a  settlement,  made  at  a  \  Nos.  439,  490,  578,  638,  1054,  1108. 
tinde  when  the  settler  was  qualified  is  valid, 

although  the  alleged  date  of  settlement  was  an- 
terior to  the  time  the  settler  became  qualified. 

The  date  of  settlement  is  a  matter  of  proof, 
and  the  settler  is  not  bound  by  that  alleged 
in  his  declaratory  statement. 

Commissioner  McFarland  to  register  and 
receiver,  Aberdeen,  Dak.,  February  12,  1883. 
—I  L.  D.,  444;  sec  Nos.  1015,1087,  1157, 
1163,  1237. 


1065. 


PRB-BKPTION-BOARD  OP  EQUITABLE  AD- 
JUDICATION. 

LYDIA   STEELK. 

llie  entry  of  a  married  woman,  where  all 
the  necessary  acts,  including  publication  of 
notice  of  intention  to  makv'  proof,  have  been 
performed  prior  to  marriage,  should  be  sub- 
mitted to  the  Board  for  confirmation. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  13,  1883. — i  L.  D  .  460;  see 
Nos.  1090,  1177. 


1067. 

PINAL  PB00P-PR0TE8T-HEAR1NG. 

FENTON   V.   COLWELL. 

Upon  application  to  make  final  proof,  pro- 
test being  filed  by  adverse  claimant,  the  pro- 
ceedings should  be  suspended,  and  notices  for 
a  hearing  issued  in  accordance  with  Rule  8  of 
Practice. 

Commissioner  McFarland  to  register  and 
receiver.  Dalles,  Oregon,  February  28,  1883. 
— I  L.  D.,  448. 


1068. 


1066. 


PBB-BMPTION-  8ETTLEMBNT-P0RC1BLB 

ENTRY. 

BI^OWN  V.   QUINLAN   ET   AL. 

Where  lands  are  in  the  actual  possession  of 
one  who  has  settled  upon,  improved,  and 
fenced  the  same,  no  right  thereto  can  be  ac- 
quired under  the  pre-emption  laws  by  another 
who  breaks  the  close  and  takes  forcible  pos- 
session. 

Where  the  lands  are  not  inclosed  by  a  fence, 
and  the  first  settler  is  disqualified,  or  has  taken 

28 


REMOVAL-INTENTION-INSTRUCTIONS   TO 
REGISTER  AND   RECEIVER. 

Whether  the  prohibition  of  second  clause 
of  section  2260,  Revised  Statutes,  will  or  will 
not  apply  depends  to  a  large  extent  upon  the 
circumstances  of  each  case  and  upon  the  in- 
tention of  the  party. 

Commissioner  McFarland  to  register  and 
receiver,  Huron,  Dak.,  March  1,  1883. — '  ^• 
D.,  492  ;  see  No.  1069. 


1069. 


R  KM  OVAL  PROM   RESIDENCE  IN  CITY. 

STURGEON   V.    RUIZ. 

A  settler  is  not  disqualified  under  section 
2260  who  moves  from  his  own  home  in  a  city, 
town,  or  village  lo  a  pre  cmption  claim. 
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Secretary  Teller  to  Commissioner  Mc Far- 
land,  March  7,  1883. — i  L.  D.,490;  10  C. 
L.  O.,  6;  see  No.  1068. 


1070. 


CONTEST-APPLICATION. 

THOMAS   A.    BONES. 

Where  a  contest  is  ended  by  relinquishment, 
the  land  in  question  becomes  public  land  sub- 
ject to  entry  by  the  first  rightful  applicant.  An 
application  to  contest,  made  after  such  relin- 
quishment, should  be  dismissed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  7,  1883.— 2  L.  D.,  619;  10  C. 
L.  O.,  2. 


1071. 


HEARING-PRE-EMPTION-TUiBER  CUL- 
TURE. 

LEVI    ACKROYl). 

The  local  officers  have  no  jurisdiction  to 
order  hearings  as  between  pre-emption  and 
timber-culture  claimants. 

Commissioner  McFarland  to  register  and 
receiver,  Denver^  Colo.,  March  9,  1883. — I 
L.  D.,  481. 

[But  see  No.  4  of  Rules  of  Practice,  ap- 
proved August  13,  1885;  see  also  No.  1864.] 


I07S. 

PRUOi'  REQUIRING  CONFIRMATION. 

JOSEPH   M.     DIEFFENBACHER. 

Where  the  pre-emptor's  final  affidavit  and 
personal  testimony  is  not  sworn  to  before  the 
officer  named  is  his  published  notice,  because 
of  his  inability,  through  sickness  and  distance 
from  the  place  of  taking  proof,  to  appear,  but 
is  sworn  to  before  a  clerk  of  court,  the  case 
should,  in  the  absence  of  an  adverse  claim,  be 
submitted  to  the  Board  for  confirmation. 

Secretary  Teller  to  the  Commissioner  of 
the  General  Land  Office,  April  3,  1883. — i 
L.  D.,  484 ;  10  C.  L.  O.,  41 ;  see  No.  983. 


1074. 

PROOP-ABANDONMENT. 

RUFUS    MCCONLISS. 

Whilst  a  pre-emption  claim  is  pending,  the 
claimant  cannot  make  a  homestead  entry  with- 
out abandoning  his  pre-emption  claim.  He 
cannot  reside  on  two  tracts  at  once. 

Secretary  Teller  to  Commissioner  McP*ar- 
land,  April  12,  1883. — 2  L.  D.,  622 ;  10  C. 
L.  O.,  41. 


1072. 

W.  8.  JACKSON. 

The  daughter  of  an  alien  who,  after  filing 
his  declaration  of  intention  to  become  a  citizen, 
died  before  taking  out  final  papers,  is  deeme^d 
a  citizen  upon  taking  the  prescribed  oath.  Be- 
fore doing  so  she  may  initiate  a  pre-emption 
claim. 

Commissioner  McFarland  to  W.  S.  Jackson, 
Streator,  111.,  March  22, 1883. — 2  L.  D.,  611 ; 
10  C.  L.  O.,  19. 


1075. 

DEFINITION  OF  ACT  JUNE  3,  1878. 

SPITHILL  V,   GOWEN. 

This  act  contemplates  such  timber  lands  as 
are  found  in  broken,  rugged,  or  mountainous 
regions,  where  the  soil,  when  the  timber  i2» 
cleared  ofi",  is  unfit  for  cultivation,  and  not 
lands,  though  heavily  timbered,  where  the  soil 
is  susceptible  of  cultivation. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  8,  1883.--2  L.  D.,  631 ;  10  C.  L. 
O.,  73;  see  Nos.  132,  1107. 


1076. 

APPEAL  TO  C0VUIS8I0NER 

BENNETT  V,  FURMAN. 

Under  Rule  93  of  the  Rules  of  PractiGe  in 
land   cases,  a  copy  of  notice  of  appeal   and 
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specifications  of  error  and  argument  is  not  re- 
quired to  be  served  on  the  opposite  party 
when  the  appeal  is  taken  to  the  Coram issioner 
from  the  decision  of  the  register  and  receiver. 

Secretary  Teller  to  Commissioner  McFar- 
land,  May  24,  1883. — 2  L.  D.,  612  ;  10  C.  L. 
O.,  118. 

[But  see  Rule  70  of  new  Rules  of  Practice, 
approved  August  13,  1885.] 


1077. 


I3ITBRPLBADEE  -  PKB-EMPTION    PILING- 
SETTLEMENT. 

R.    H.    TRUSDLK. 

Case  of  Hale  v.  Cookt  The  timber-culture 
entry  of  Trusdle  is  allowed,  subject  to  the 
pre-emption  filing  of  Watson,  etc. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  May  28,  1883.— 2  L.  I).,  275 ;  10  C.  I.. 
O.,  123, 


K)7e. 


SECOND  FILING-WAIVER. 

THOMPSON   t/.  JACOBSON. 

A  party  who  puts  up  a  board  with  notice  of 
his  claim  thereon,  and,  taking  advantage  of 
the  fact  that  his  brother  thereafter  filed  a  de- 
claratory statement  in  his  (the  claimant's) 
name,  sells  his  claim  for  a  consideration,  may 
make  another  filing  on  showing  that  the  filing 
by  his  brother  was  without  his  consent,  not- 
withstanding his  brother  had  erected  a  house 
for  htm  on  the  land,  wherein  he  lived  for  a 
short  time. 

A  party  who,  after  filing  a  pre-emption  de- 
claratory statement,  relinquishes  and  makes  a 
homestead  entry,  waives  his  right  under  the 
filing,  and  if  another  party  has  in  the  meantime 
fded  a  declaratory  statement,  the  homestead 
party  loses  the  land. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  June  28,  1883. — 2  L.  I).,  620; 
10  C.  L.  O.,  174. 


1079. 

CLEEK  DE  PACTO  IN  LOCAL  OPPICE. 

WALKER   V,  SEWELL. 

A  clerk  de  facto  in  the  office  of  the  register 
with  the  register's  knowledge  and  sanction,  is 
competent  to  receive  applications  and  give 
them  legal  effect. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  10,  1883. — 3  L.  D.,  613';  10  C.  L. 

o.,  134. 


1080. 

CONTEST-NOTICE  -  INTERLOCUTORY 
MATTER. 

MANDERKIELD    AND     o'CONNOR    V.  MCKINSEY. 

This  hearing  was  not  the  initiation  of  a  con- 
test within  the  contemplation  of  the  act  of 
June  3,1878(20  Stat.,  91),  and  no  further 
publication  was  necessary,  as  that  had  already 
been  ^.one  pursuant  to  the  provisions  of  the 
act  of  March  3,  1879  {/*w^-»  472). 

Appeal  does  not  lie  from  an  order  interloc- 
utory, upon  matter  resting  clearly  in  discretion. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  13,  1883. — 2  L.  D.,  580;  10  C.  t. 
O.,  149. 


1081. 

INTERVENING  ADVERSE  RIGHT. 

LUNNEY   V.    DARNELL. 

A  pre  emptor  who  fails  to  make  final  proof 
within  the  time  prescribed  by  law  loses  his  right 
to  do  so  after  a  valid  adverse  timber-culture 
claim  intervenes.  . 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  25,  1883. — 2  L.  D.,  593 ;  10 
C.  L.  O.,  231. 


1082. 

PORPEITTIRE  FOR  PRAUD-PAYMENT  BY 
SCRIP-REPAYMENT. 

R.    F.    PETTIGREW   ET   AL. 

Where  a  pre-emptor  swears  falsely,  and  his 
entry  is  canceled   because  of  fraud,  the  Su- 
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preme  Court  scrip  used  in  payment  of  his 
claims  is  forfeited,  and  cannot  be  returned 
even  to  innocent  vendees  of  the  claimant. 

Commissioner  McFarland  to  Drummond  & 
Bradford,  Washington,  D.  C,  August  8, 1883. 
—2  L.  D.,  598;  10  C.  L.  O.,  179. 


1083. 

CONTEST-HEARING-  REINSTATEMENT. 

SCHMITT  V.    KNAUF. 

t 

Where  a  pre-emptor  fails  to  assert  his  claim 
within  the  legal  period,  though  his  filing  is 
still  uncanceled,  it  is  error  to  order  a  hearing 
when  an  entry  of  the  same  land  is  made  there- 
after. 

Where  the  pre-emptor,  after  such  hearing, 
files  a  relinquishment,  he  cannot  have  his 
rights  reinstated  on  the  ground  that  the  ad- 
verse party  has  failed  to  pay  money  due  on 
account  of  such  relinquishment. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  15,  1883. — 2  L.  D.,  621 ; 
10  C.  L  O.,  193. 


does  not  apply  to  amend  the  entry,  so  an  to 
properly  describe  the  tract  settled  on,  until 
after  a  valid  adverse  right  has  intervened,  such 
amendment  will  not  be  allowed,  and  the  home- 
stead claimant  cannot  invoke  the  retroactive 
provisions  of  the  act  of  May  14,  1880,  in  order 
to  acquire  priority  over  the  adverse  claimant. 
Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  28,  1883. — 2  L.  D.,  575  ; 
10  C.  L.  0.,227. 


,  1084. 

ACT  OF  MAY  14,  1880.-PREPERRED  RIGHT. 

FIELD  V.    BLACK. 

A  contest  against  a  pre-emption  filing  is  not 
recognized,  and  no  preferred  right  is  conferred 
by  the  act  of  May  14,  1880,  for  procuring  the 
cancellation  of  a  filing. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  21, 1883. — 2  L.  D.,  581 ; 
10  C.  L.  O.,  195. 

[But  see  No.  I  of  Rules  of  Practice,  ap- 
proved August  13,  1885.] 


1085. 

MISTAKE-DILIGENCE 

SEDERQUIST  V.   AYERS. 


1086. 

JOINT  PRE-EMPTION  AND  HOMESTEAD. 

BURTON  V.   STOVER 

Where  two  parties  settled  on  a  forty-acre 
tract  of  land  before-  survey,  agreeing  upon  a 
boundary  line  between  them,  and  after  survey 
one  claimed  it  under  the  pre  emption  law,  and 
the  other  claimed  it  under  the  homestead  law, 
a  joint  entry  may  be  allowed. 

Secretary  Teller  to  Commissioner  McFar- 
lard,  October  i,  1883.— 2  L.  D*  585  ;  10  C. 
L.  O.,  345. 


1087. 

CITIZENSHIP-GOOD  FAITH. 

KELLY  V.   QUAST. 

A  filing  and  settlement  before  declaration 
of  citizenship  are  of  no  legal  effect.  But 
where  no  adverse  claim  intervenes  prior  to 
declaration  of  citizenship  and  subsequent  set- 
tlement, the  original  filing  should  not  be  can- 
celed. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  9,  1883. — 2  L.  D.,  627;  10  C. 
L.  O.,  257 ;  see  Nos.  1015,  1064, 1098,  1157, 

1237- 


1088. 

PRE-EMPTION-SETTLEMENT. 

MCAVINNEY   V.    MCNAMARA. 


Where  a  party  homesteads  one  tract  of  land        Acts  of  settlements  performed    upon  land 
by  mistake  and  settles  on  another  tract,  but  |  embraced  within  a  homestead  entry  confer  no 
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legal  claim  during  the  existence  of  such  entry. 
A  vsdid  settlement  may  be  made  without 
residence,  but  residence  must  follow  settle- 
ment within  a  reasonable  time  thereafter. 

5>ecretary  Teller  to  Commissioner  McFar- 
land,  October  26, 1883. — 3  L.  D.,  552  ;  10  C. 
L.  O.,  274. 


1089. 


QUALinCATION-PEAUD-ATTORNBT 

WARK  V.    BISHOP. 

While  it  is  competent  for  the  Interior  Depart- 
ment to  take  cognizance  of  fraud  wherever 
the  same  is  evidenced  by  the  records  as  affec- 
ting the  title  to  public  land,  it  is  not  its 
province  to  adjust  difficulties  between  parties 
to  a  case  involving  such  land,  or  between 
them  and  their  attorneys,  nor  to  inquire  into 
the  conduct  of  such  attorneys  towards  their 
clients.       ^ 

Where  a  party  has  paid  for  land,  though  no 
deed  has  passed,  he  is  the  owner  of  such  land, 
and  cannot  remove  therefrom  to  become  a 
pre-emptor  of  public  land. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  2,  1883. — 2  L.  D.,  616;  10 
C.  L.  O.,  295  ;  see  No.  1042. 


1090. 


MAKRIBD    WOMAN-DIVOKCB-REMAR- 

Rues. 

UNDERWOOD  V.    KVKS. 

The  marriage  of  the  defendant  to  the  man 
from  whom  she  had  previously  been  divorced 
is  held  to  be  valid  under  the  Dakota  code. 
.\8  a  married  woman  she  cannot  enter  the 
land  in  question. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  5,  1883. — 2  L.  D.,  600;  10 
C.  L.  O.,  397;  see  Nos.  1065,  1148,  1177. 


1091. 

TRANSMUTATION-PRE-EMPTION  TO 
HOMESTEAD  -  CONTEST  -  BURDEN  OF 
PROOF. 

SLATE  V.    DORR. 

The  right  to  transmute  a  pre-emption  filing 
to  a  homestead  entry  depends  upon  the  validity 
of  the  pre-emption  claim.  A  settlement  is  an 
appropriation  of  land,  and  a  subsequent  home- 
stead entry  is  subject  to  the  settler's  compliance 
with  law.  The  entry  appropriates  it  against 
the  world  except  the  prior  .settler.  The  as- 
sertion of  the  settler's  claim  initiates  a  contest. 
The  burden  and  expense  of  proof  is  upon  the 
entryman.  The  settler's  application  to  trans- 
mute  must  be  received,  and  the  entryman 
given  an  opportunity  to  show  cause  why  it 
should  not  be  permitted. 

A  pre-emption  or  homestead  claim  may  be 
valid  as  to  one  part  and  invalid  as  to  another 
part  of  the  land  covered  by  it. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  22,  1883. — 2  L.  D.,  635 ;  10 
C.  L.  O.,  312. 


1092. 


RULE    NO.    1    OF    PRACTICE-CHANGE    OF 
ENTRY-IRREGULAR  HEARING. 

JOHNSON    V.    BURKE. 

Practice  Rule  I  allows  the  initiation  of  con- 
tests against  alleged  abandoned  or  forfeited 
homestead  or  timber-culture  entries  by  any 
person,  whether  in  interest  or  not,  but  in  all 
other  cases  (including  pre-emptions)  only  by 
a  party  in  interest. 

In  view  of  the  irregular  hearing  in  this 
case  the  contestant  acquired  no  rights  and  the 
timber  culture  entry,  made  alter  relinquish- 
ment of  a  pre-emption  claim  by  the  contestee, 
is  allowed  to  stand. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  22,  1883. — 2  L.  D.,  219;  10 
C.  L.  O.,  298. 

[But  see  Rule  No.  i  of  Rules  of  Practice, 
approved  August  13,  1885;  see  also  Nos.  135, 
1785.] 
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1093. 

VOLUNTARY  ABANDONMENT  EXHAUSTS 

RIGHT. 

CYRUS   W.  LOHR. 

Where  a  pre-emptor  voluntarily  abandons 
his  claim,  in  the  face  of  an  adverse  claim  which 
he  could  successfully  contest,  he  thereby  ex- 
hausts his  preemption  rights. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  6,  1883.— 2  L.  D.,  573. 


1094. 


PURCHASERS  FROM  PRE-BMPT0RS-8ALES 
BEFORE  AND   AFTER  ENTRY. 

CHARLKMAGNE  TOWKR. 

The  purchaser  from  a  pre  emptor  has  no 
standing  before  the  Land  Depr.rlment.  If 
patent  issues,  it  issues  to  the  pre  emptor,  though 
it  may  inure  to  the  purchaser's  benefit. 

The  Land  Department  is  prohibited  from 
issuing  patent  on  a  void  preemption  entry. 

Section  2262,  Revised  Statutes,  refers  to 
sales  before,  not  after,  entry,  and  the  clause 
protecting  innocent  purchasers  has  reference 
to  the  effect  of  the  conveyance  as  bet\x  jn 
grantor  and  grantee,  and  not  to  its  effect  as  be- 
iwcen  either  party  and  the  Government. 

Secretary  Telitr  to  Commissioner  McFar- 
1  and,  December  7,1883.-2  L.  D.,  779;  lO 
C.  L.  O.,  297,  397;  see  Nos.  945,  948,  955, 
994.  995.  "05.  "49'  '2IO. 


1095. 


feated  party  might  so  far  follow  it  as  see  that 
the  ruling  of  the  Interior  Department  was 
enforced  by  the  Commissioner  of  the  General 
Land  OfBce,  and  executed  as  ordered,  and 
not  otherwise.  It  did  not  authorize  a  new 
hearing  on  matters  once  determined. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  10,  1883-— 2  L.  D.,  594;  10 
C.  L.  O.,  326. 


NOTICE-SECOND  CONTEST  NOT  ALLOWED- 
DECISION  IN  TROY  VS.  SOUTHERN  Pil- 
CIFIC  RAILROAD  COMPANY  CONSTRUED. 

MOORE  V.  HORNER. 

Although  a  prc-emptor's  notice  of  final  proof 
is  an  invitation  to  all  persons,  with  or  without 
interest,  to  object  to  the  entry,  it  cannot  oper- 
ate to  renew  a  controversy  settled  by  formal 
decision  of  the  Land  Department.  The  de- 
cision in  the   Troy  case   held   only  that  a  dc- 


1096. 

MILITARY  RESERVATION  -  RBLINQU I S  H  - 
MENT-DISPOSAL  OF  LAND-BNTRIBS- 
ACTS  OF  CONGRESS. 

FORT   BROOKE,    FLORIDA. 

The  land  released  from  reservation  is,  by 
act  of  August  18,  1856,  placed  in  control  of 
General  Land  Office  for  disposal. 

Manner  of  disposal  modified  by  act  of  July 
2,  1864  (R.  S.,  2364);  minimum  price  to  be 
affixed,  etc. ;  and  act  of  August  3,  1 846  (R. 
S.,  2455),  empowering  and  requiring  the 
Commissioner  to  order  the  land  into  market  to 
be  appraised  and  sold,  etc. 

It  is  not  subject  to  entry. 

Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  December  17, 1883. 
— 2  L.  D.,  603;  10  C.  L.  O.,  319;  see  Nos. 
1102a,  II 16,  1168,  1647. 


1097. 

INSTRUCTIONS-ADVERSE  CLAIMS. 

Action  to  be  taken  by  parties  seeking  to  make 
proof  on  preemption  claims,  where  there  arc 
adverse  claims  of  record. 

Commissioner  McFarland  to  register  and 
receiver,  Olympia,  Wash.,  T.,  December  22, 
1883.— 2  L.  D.,  595. 


1098. 


EXCESS  OF  QUANTITY-SETTLEMENT  BY 

ALIEN. 

HA&T  V.  GUIRAS. 

In  case  of  unsunreyed  lands,  where  a  party 
notifies  a  subsequent  settler  to  keep  his  istock 
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away  from  the  land  covered  by  the  prior 
party's  improvements,  it  is  sufficient  notice 
that  he  claims  the  subdivision  upon  which  his 
improvements  may  appear  to  be  when  survey 
was  made,  notwithstanding  his  improvements 
are  afterwards  found  on  five  forty -acre  tracts. 

It  is  not  the  claim,  but  the  facts  in  such  a 
case,  that  must  be  considered. 

An  alien  can  claim  nothing  by  a  settlement 
prior  to  his  declaration  to  become  a  citizen. 

Secretary  Teller  to  Commissioner  McFar- 
Und,  December  27,  1883. — 2  L.  D.,  588;  10 
C.  L.  O.,  326;  see   Nos.    1015,  1064,  1087, 

1157.  1237- 


1099. 


ACT  OF  PBBKUART  6,  1876-LAND8  RE- 
8SBYED. 

WILLIAM    A.    MCDERMOri'. 

The  offer  of  McDermott  to  file  declaratory 
statement  was  properly  rejected.  The  land  be- 
ing claimed  by  Hughes  and  others,  under  said 
act  of  1875,  no  claim  can  be  initiated  thereon 
while  said  former  claims  remain  unadjudi- 
cated. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Tucson,  Ariz.,  January  14,  1884.     2  ].. 

D.»  343- 


1100. 


NOTICE-HBAKING-KIGHT  OP  ADVERSE 

PARTY. 

HOUGE  V.  TREMAIN. 

« 

Publication  of  notice  of  intention  to  make 
proof  is  invitation  to  all  persons,  whether  with 
or  without  interest,  to  appear  and  contest  entry. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Mitchell,  Dak.,  January  15,  1884. — 2 
L.  D.,  596  ;  10  C.  L.  O.,  345. 


IIOI. 

[Number  dropped.] 


1102. 

CONTEST  TO  CLEAR  RECORD- NOT  ALLOW- 
ABLE. 

NICHOLS   V.    BENOIT. 

Contests  between  pre-emptorb  to  clear  the 
record  should  not  l>e  permitted  unless  in  ex- 
ceptional cases. 

Secretary  Teller  lo  Commissioner  McFar- 
land, January  21,  1884. — 2  L.  I).,  583  ;  10  C. 
L.  O.,  364 ;  see  No.  1047. 


1102a 


ENTRIES  HELD  POR  CANCELLATION-FORT 
BROOXE  RESERVATION. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Gamesville,  Fla.,  January  22,  1884. — 
2  L.  D.,  606;  see  Nos.  1116,  1168,  1667. 


1103. 


SPECIAL  AGENT'S  REPORT -PRE-EMPTION 
PILING  AND  PROOP. 

AUGUST    PEACHY. 

Notwithstanding  adverse  rejxjrt  of  special 
ii^cni,  which  contains  no  tangible  allegation 
of  fraud  as  to  settlement,  the  pre-emption  fil- 
ing is  sustained  and  entry  thereon  allowed  to 
remain  intact  upon  the  *  unimpeached  proof  of 
claimant. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  30,  1884. — 2  L.  D.,  784 ;  10  C. 
L.  O.,  363. 


1104. 


PURTHEE  PROOP- CONTINUOUS  OCCU- 
PANCY. 

TUPPER    V.   SCHWARZ. 

In  view  of  the  good  faith  in  settlement  and 
improvement,  the  pre-emptor  is  allowed  the 
full  period  of  thirty-three  months  within  which 
J  to  furnish  satisfactory  proof  of  residence. 
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Secretary  Teller  to  Commissioner  Mc Far- 
land,  February  2,  1884. — 2  L.  D.,  623  ;  10  C. 
L.  O.,  J79. 


1105. 

CHARLEMAGNE  TOWER-ON  REVIEW. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  2,  1884. — 2  L.  D.,  780;  see 
No.  1094. 


1106. 


J.  B.  RAYMOND. 

Under  section  2261,  Revised  Statutes,  a  pre- 
emptor  may  file  but  one  declaratory  statement. 
Decision  in  the  case  of  W.  L.  Fhelps  (8  L. 
0.,  139)  overruled. 

.Secretary  Teller  to  Commissioner  McFar- 
land,  February  27,  1884.^2  L.  D.,854;  10 
C.  L.  O.,  395;  see  Nos.  1024,  1046,  1 1 27, 
1137,  1172,  1180,  1188,  1235,  1240,  1247, 
1251. 


1107. 


ACT  OF  JTJNE  3.  1878-IAND  SUSCEPTIBLE 
OP  CULTIYATION. 

ROWLAND  V.   CLEMENS. 

Notwithstanding  there  may  be  much  and 
valuable  timber  on  a  tract,  the  same  is  not 
subject  to  entry  under  the  act  of  June  3, 1878, 
if  the  soil  is  a  black  loam  and  susceptible  of 
ordinary  cultivation,  except  in  minor  portions, 
where  it  is  rocky  or  steep. 

Where  a  declaratory  statement  is  on  file, 
the  land  covered  thereby  is  not  subject  to  en- 
try under  the  timber-land  act. 

.Secretary  Teller  to  Commissioner  McFar 
land,  March  7,1884. — 2  L.  D.,  633;  ii  C. 
L.  O.,  13;  see  Nos.  132,  1075,  2092,  2093, 
2094,  2095,  2096,  2097,  2099,  2100,  a  101, 
2102,  2103,  2105. 


1108. 

GOOD  PAITH-DECISION  IN  ATHBETON  YS. 

FOWLER. 

DICKSON  V,   SCHLATER. 

Notwithstanding  failure  to  properly  apply 
for  the  land  involved,  the  Supreme  Court  de- 
cision in  Atherton  v.  Fowler  is  held  to  protect 
Dickson's  rights. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  19,  1884. — 2  L.  D.,  597; 
II  C.  L.  O.,  23  ;  see  Nos.  439, 490, 578,  638, 
1054. 


1109. 


INTBRyENING  RIGHT-QU  ALIPIGATION. 

GOYNE  V.    MAHONKY. 

An  amendment  of  a  filing  upon  one  tract 
cannot  be  allowed  to  embrace  a  different  tract 
so  as  to  defeat  an  entry  made  in  good  faith 
upon  the  latter  tract,  subsequently  to  the  orig- 
inal filing,  but  prior  to  amendment. 

Goyne  "  removed  from  his  own  land,*'  as 
the  sale  of  said  land  did  not  take  effect  until 
delivery  of  the  deed,  which  was  subsequent 
to  date  of  his  filing. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  II,  1884.— 2  L.  D.,  576;  II  C. 
L.  O.,  6. 


IHO. 


ABSENCE-CONTIKUOTIS  CLAIM. 

GOODNIGHT  V.    ANDERSON. 

All  absences  which  do  not  impeach  a  pre- 
emptor's  good  faith  are  permissible.  He 
who  sleeps  on  his  claim  in  a  pen  or  in  th« 
open  air,  intending  to  erect  a  habitable  dwel> 
ling  as  soon  as  his  means  or  occupation  per- 
mits, maintains  a  satisfactory  residence. 

In  view  of  the  evidence  the  land  is  awarded 
to  Anderson. 
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.  Scentary  Teller  to  Commusioiier  McFor- 
teftd^Maffch  31,  iSfi4.— a  L.  D.»6a4;  11  C. 


nil. 


HNAl  PBOOP-INTBSnGATION  OP  PBATO. 

THOMAS  WRXGGLESWOKTU. 

A  hearing  may  be  ordered  after  final  proof 
has  been  made  in  a  pre  emption  case,  to  ascer- 
tein  frand  reported  by  a  special  agent. 

Secretary  Teller  to  Commissioner  McFar- 
ktidy  April  3,  1884. — 2  L.  D.,  787;  II  C.  L. 
O.,  74;  see  Nos.  500,  6ao,  632,  742,  956. 


1112. 


8BTTLEMBNT   BY    AGENTS    INEFFECTIYB. 

MCLEAN  V.   FOSTER. 

No  one  can  acquire  a  settlement  right  to 
imblic  land  by  virtae  of  plowing  or  other  acts 
perfofmed  by  an  agent. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarknd,  April  j,  1884.— 2  L.  D.,  574 ;  1 1 
C.  L.  O^  73- 


1113. 

INCL08UBE  NBCE8SABY  TO  PBOTECT  POS- 
8E8SI0N-TBE8PA88-DECI8I0N  IN  ATH- 
laiON   AND   POVLEB-INTIKIDATION. 

WARD  V.  GANN. 

Two  or  more  pre-emptors  may  settle  on  the 
■eme  forty^acre  tract,  notwithstanding  notice  of 
the  lint  settler's  claim  thereto.  Unless  the  forty- 
acre  tract  is  inclosed,  such  subsequent  settle- 
■nent  is  not  a  trespass  under  the  Atherton- 
Fowler  decision.  In  this  case  it  was  not 
iatimidation  for  a  subsequent  settler,  a  single 
OMm,  to  build  his  house  wiihin  a  few  feet  of 
the  house  erected  by  a  prior  settler,  a  young 
anmaxvied  woman. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  April  2S,  1884.^2  L.  D.,  630; 
1 1  C.  L.  O.,  52. 
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1114. 

[Number  dropped.] 


1115. 


PBE-EMPTION-  BELINQUISHMBNT. 

SMYTH  V.   LARING. 

The  pre-emptcw's  relinquishment  appeanng 
to  have  been  procured  through  fraud,  the  filing 
is  re -instated,  and  the  pre-emptor  having  com^ 
plied  with  the  law  is  allowed  to  make  final 
proof. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Crookston,  Minn.,  May  7, 1884. — 3  ^• 
D.,  376. 


1116. 


BEVIEW  OP  CA8B-EPPECT  OP  PILING  PLAT 
-ACTS  APPLICABLB-POBTBBOOO  BE8- 
BBVATION. 

In  the  absence  of  any  instructions,  filing  of 
plat  did  not  foreclose  further  action  by  Com- 
missioner under  provisions  of  section  2364, 
Revised  Statutes. 

Entry  and  filings  upon  tracts  in  question 
were  premature. 

Secretary  Teller  to  Commissioner  McFar- 
land,  May  16,  1884. — 2  L.  D.,  606;  II  C.  L. 
O.,  90;  see  Nos.  1096, 1168,  1647,  1102a. 


1117. 


FRAUB-ADDinONAL  TIME. 

CLARENCE  LARABEE  ET  AL.      (ON  REVISW.) 

Certain  pre-emptors  who  had  thirty-three 
months  in  which  to  make  their  proof,  made 
the  same  within  six  months  from  date  of  filing, 
and  their  entries  were  ordered  canceled  for 
fraud,  in  respect  to  residence  and  improve- 
ments. They  are  allowed  to  offer  further 
proof  of  compliance  within  the  said  thirty- 
three  months. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  11,  1884.— 2  L.  D.,  789;  II  C. 
L.  O.,  105. 
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1118. 

FINAL  PB00P-PB0TE8T  CASES. 

SORENSON  V,  ROBINSON. 

Robinson  settled  on  offered  land  in  Novem- 
ber 1882,  and  Sorenson  made  homestead  entry 
in  February  1883;  ^"^  August,  1883,  Robin- 
son offered  his  final  proofs,  and  Sorenson,  pro- 
testing, proved  that  he  had  never  established 
a  bona  fide  residence:  held,  that  the  final 
proofs  must  be  rejected. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  15,  1884.— 3  L.  D.,  276;  ii  C.  L. 
O.,  291. 


1119. 

THE  MOBAGA  GBANT. 

JOEL  DOCKING. 

The  claimed  limits  of  Joaquin  Moraga's 
grant  (Laguna  de  los  Palos  Colorados)  are  to 
be  determined  with  reference  to  the  claim 
filed  with  the  board  of  land  commissioners, 
which  the  evidence  shows,  was  substantially 
located  by  the  Higley  survey,  made  in  April, 
1855.  The  grant  was  finally  located  within 
the  exterior  limits  on  August  10,  1878,  by  the 
approval  of  the  Boardman  survey  and  issue  of 
patent. 

As  the  tract  which  Docking  claims  was  not 
within  the  claimed  limits  of  the  Moraga 
rancho,  as  indicated  by  the  Higley  survey,  it 
was  subject  to  the  soldiers'  additional  entries 
made  on  August  8,  1878,  which  barred  his 
subsequent  settlement  in  1880. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  15,  1884.— 3  L.  D.,  204;  11  C.  L. 
O.,  60,  174. 


restriction  whatever ;  and  whether  such  assign- 
ment was  or  was  not  made  to  a  bima  fide  pur- 
chaser is  immaterial  as  affecting  the  right  of 
the  entryman  to  assign  and  convey. 

Purchasers  from  persons  who  hold  final  cer- 
tificates purchase  with  notice  that  the  Land 
Department  is  but  an  administrator  of  the  law, 
and  that  it  has  no  authority  to  issue  patents  to 
pre -emptors  or  entrymen  who  have  not  com* 
plied  with  the  law  or  who  have  procured  their 
certificates  by  fraud. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  21,  1884. — 3  L.  D.,  23;  ii  C.  L. 
O.,  181  ;  see  Nos.  853,  945,  948,  955.  1210. 


1121. 


I      PBE-EMPTION-PBAUDULBNT  ENTBT. 

LIVINGSTON  V.  ROSKRUGE. 

Notwithstanding  approval  of  the  proofs  in 
an  ex  parte  case,  and  cash  entry  thereupon, 
hearing  will  be  ordered  on  a  subsequent  alle> 
gation  of  fraud. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  31,  1884. — 3  L.  D.,  54;  11 
C.  L.  O.,  149. 


1122. 


1120. 


PBE-EMPTION-ALIENATION  APTEB 
ENTBY. 

C.   p.  COGSWELL. 

The  right  to  assign  and  convey  after  proof, 
payment,  and  final  certificate  is,  so  far  as  re- 
lates to  a  bona  fide  pre-emption,  without  any 


PBE-EMPTION-OWNING  OTHEB  LAND. 

MCDONALD  V.  FALLON. 

Where  the  proprietor  of  three  hundred  and 
twenty  acres  of  land,  part  of  which  was  ac- 
quired under  the  homestead  law,  conveyed 
one  acre  of  it  to  his  infant  child,  and  also  re» 
moved  to  the  land  of  a  neighbor,  with  whom 
he  resided  for  three  weeks  before  going  upon 
his  pre-emption  claim  in  the  same  State  (mean- 
while leaving  his  family  on  his  own  land),  he 
cannot  be  considered  a  qualified  pre-emptor. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  i,  1884. — 3  L.  D.,56;  11 
\  C.  L.  O.,  168. 
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1123. 


1126. 


PRE-EMPTION-INSANITY ;  ENTRY  BY        PRE-EMPTION-RESIDENCE  AND  IMPROVE- 

WIEE.  MENT. 


HELEN   A.  COFFMAN. 

Where  a  pre-emptor  in  Kansas  became  in- 
sane after  filing  and  residing  on  the  land 
for  three  years,  and  his  wife  made  home- 
stead entry  in  her  own  name,  the  technical 
invalidity  will  be  overlooked ;  in  view  of  the 
local  laws  it  will  be  regarded  as  a  transmuta- 
tion, and  she  may  have  credit  for  the  residence. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  6, 1884. — 3  L.  D.,  64;  ii 
C.  L.  O.,  218. 


1124. 


PRE-EMPTION-IMPROVEMENTS. 

PRUITT  V.  CHADBOURNE. 

The  purchase  of  a  prior  settler's  improve- 
ments is  not  an  act  of  settlement,  and  cannot 
initiate  a  right  to  the  land  ;  upon  actual  settle- 
ment, however,  such  improvements  are  re- 
garded as  the  improvements  which  the  law 
requires  a  pre-emptor  to  make. 

Improvements  upon  land  abandoned  by  a 
settler  are  not  a  bar  to  settlement  by  another 
person. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  6,1884. — 3  L.  D.,  100; 
II  C.  L.  0.(239. 


1125. 

SBTTLBMENT-UN8TIRVEYED  LAND. 

MTTLF.   V.  DURANT. 

An  act  of  settlement  upon  unsurveyed  land 
must  be  of  such  a  character,  and  so  open  and 
notorious,  as  to  be  notice  to  the  public  gener- 
ally of  the  extent  of  the  claim. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  z6,  1884. — 3  L.  D.,  74 ; 
II  C  L.  O.,  166. 


FORBES  V.  DRISCOLL. 

A  settler  who  merely  uses  his  land  as  a 
herding  place  for  cattle,  while  he  resides  at  a 
distance,  does  not  comply  with  the  pre-emp- 
tion law. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  21,  1884. — 3  L.  D.,  86<; 
II  C.  L.  O..  184. 


1127. 


PRE-EMPTION-SETTLEMENT;  SECOND 

PILING. 

STEELE   V.  ENGELMAN 

Engelman  settled  on  a  lot  included  in  his 
filing,  which  lot  he  afterwards  abandoned. 
Having  failed  to  connect  himself  with  any 
part  of  the  remaining  portion  of  his  claim  by 
settlement  until  after  an  adverse  right  attached, 
he  cannot  hold  as  a  pre-emptor« 

One  is  not  disqualified  for  filing  for  land 
upon  which  he  had  settled  by  reason  of  having 
previously  filed  for  land  upon  which  he  had 
not  settled. 

The  ruling  in  the  case  of  Ramage  v.  Ma- 
loney  is  not  applicable  where  the  adverse 
claim  rs  initiated  prior  to  notice  of  final  proof. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  25,  1884. — 3  L.  D.,  9a; 
II  C.  L.  O.,  195;  see  Nos.  1043,  1247. 


1128. 

PRE-EMPTION-PINAL  PROOE. 

ANNA  C.  LINDBERG 

Pre-emption,  final  proof,  and  affidavit  may 
be  executed  before  a  clerk  of  court,  in  Dakota 
or  elsewhere,  who  is  also  attorney  for  the  pre- 
emptor. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  28,  1884. — 3  L.  D.,  95 ; 
II  C.  L.  O.,  196;  see  Nos.  321,  1888. 
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1129. 

PBB-MPTION-RBSIDENCl. 

J.   H.   ABRAMS. 

A  settler  must  establish  a  bona-fide  residence 
upon  the  land  before  excuses  for  absence 
(poverty,  sickness,  or  the  necessities  of  busi- 
ness) will  be  accepted.  Absence  must  be  the 
exception,  and  residence  the  rule. 

Where  the  claimant,  an  unmarried  man,  a 
clerk  in  a  neighboring  town,  charged  with  the 
support  of  his  mother's  family,  and  claiming  no 
other  home,  made  the  usual  improvements, 
but  resided  in  the  town,  and  slept  on  the  claim 
(on  an  average)  once  a  week,  his  final  proof, 
offered  at  the  expiration  of  six  months,  is  re- 
jected. He  may  re -offer  it  prior  to  the  ex- 
piration of  thirty- three  months  from  date  of  his 
settlement. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  September  i,  1884. — 3  L.  D.,  106; 
II  C.  L.  O.,  198. 


The  mere  intention  to  perform  such  acts  at  a 
future  day  is  not  a  substitute  for  their  actual 
performance,  and  the  law  will  not  recognize 
it  as  the  foundation  of  a  pre-emption  claim. 

"  Picking"  to  the  depth  of  an  inch  a  piece 
of  ground  six  by  eight  feet  (which  wa*  sub- 
sequently plowed  up),  and  erecting  two  boards 
in  the  form  of  a  cross  (which  was  directly 
blown  down),  were  not  acts  of  settlement. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  27,  1884.— 3  L.  D.,  162; 
II  C.  L.  O.,  250. 


1130. 

PHl-EMPnON-RESlDBNCB. 

EUGENE  J.   DE  LENDRECIE 

Where  the  claimant,  an  unmarried  man,  a 
cterk  in  a  neighboring  town,  claiming  no 
odier  home,  made  the  usual  improvements, 
bat,  after  residing  for  a  month  on  the  land,  lived 
most  of  the  time  in  town,  revisiting  the  land 
•t  intervals  of  several  weeks,  his  final  proof, 
offered  at  the  expiration  of  a  year,  is  accepted. 
Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  September  13^  1884. — 3  L.  D., 
no;  II  C.  L.  O.,  218;  see  No.  1036. 


1132. 


PRE-EMPTION  ;  HOMESTEAD-PIN AL 
PEOOP. 

INSTRUCTIONS. 

The  law  requires  that  publication  of  final 
proof  notice  shall  be  made  in  papers  nearest 
the  land,  and  claimants  or  their  attorneys  have 
no  authority  to  changO'  the  requirement. 

All  proofs  heretofore  made  upon  publication 
in  newspapers  other  than  thofse  nearest  the 
land  must  be  rejected. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Lakcvicw,  Oregon,  October  30, 
1884-— 3  L.  D.,  155;  If  C.  L.  0.,247. 


1131. 

PKE-EMPTI0N-8ETTIEMENT. 

HOWDEN  V.   PIPER. 

An  act  of  settlement  must  consist  of  some 
substantial  and  visible  improvement  of  the 
land,  having  the  character  of  permanency, 
with  intent  to  appoopriate  it  under  the  law. 


1133. 

PBE-EMPTI0N-8BC0ND  PHING. 

JOHN  B.  THilCKER. 

Where  one  made  a  pr&«mption  filing  on  a 
tract  whereupon  there  was  a  prior  claim  (under 
the  belief  that  the  prior  settler  would  abandon), 
and  afterwards  voluntarily  relinquished  his 
filing  (under  the  belief  that  he  would  not 
abandon),  he  may  not  make  a  second  filing. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  8,  1884. — 3  L  D-, 
181;  II  C.  L.  O.,  263. 
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1134, 

XASSfiiLI  VS.  XBKE8T. 

A  filed  soldier's  declaratory  November  i8, 
1882,  settled  May  7,  1883,  executed  May  18, 
before  the  clerk  of  a  court  his  affidavit,  which 
was  received  with  his  application  on  May  21, 
and  rejected  because  not  executed  before  the 
local  office;  B  made  pre-emption  filing  May 
22|  alleging  settlement  May  16 ;  A  was  not  noti- 
fied of  his  right  of  appeal  and  did  not  appeal 
from  the  rejection,  but,  under  advice  of  the 
local  officers,  filed  another  application  for 
entry  May  24:  held  (i)  that  the  local  officers 
erred  in  holding  that  the  affidavit  could  not 
be  executed  before  the  clerk  of  court;  (2) 
diat  A*s  right  was  not  prejudiced  by  the  re- 
jection of  his  application  or  his  failure  to  ap- 
peal in  time;  and  (3)  that  as  A's  entry  was 
not  actually  made  **  within  six  months  '*  from 
date  of  his  filing,  B's  pre-emption  right  at 
once  attached  to  the  land. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  15,  1884.— 3  L.  D.,  279. 


1135. 

EL  80BRANTE  RANGHO. 

FRIDOUN  GRIM. 

The  statutory  reservation  for  the  £1  Sabrante 
claim  was  limited  to  lands  lying  between  the 
five  ranchos,  San  Antonio,  Pinole,  San  Pablo 
Valencia,  and  Moraga,  and  did  not  extend  to 
laidtf  lying  outside  of  the  exterior  boundaries 
of  any  of  them  end  not  between  them. 

Secretary  Teller  to  Coomussioner  McFar- 
land,  November  28,  1884. — 3  L.  D.,  202 ; 
Iff  C.  L.  O.,  285. 


1136. 


rmeron  RissKiTAnou-sBGRieATTON 

8URTBT. 

WILLIAM    W.   WHITEHEAD. 


much  of  a  "pipestone  quarry"  as  they  were 
accustomed  to  frequent  and  use,  the  whole  of 
the  land  containing  said  quarry  was  thereby 
withdrawn  from  settlement  and  exploration 
until  the  actual  extent  of  the  reservation  was 
designated  by  survey. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  3,  1884. — 3  L.  D.,  219;  11 
C.  L.  O.,  319. 


1137. 


PRE-EMPTI0NH3EC0ND  PILING. 

DOTEN  V.   DEREVAN. 

The  rule  in  Lytle  v.  Arkansas,  protecting 
one  whose  rights  have  been  prejudiced  by  the 
misconduct  of  a  public  officer,  may  not  be  ex. 
tended  so  far  as  to  justify  a  violation  of  law 
because  of  official  misinformation. 

A  second  filing  is  held  to  be  illegal,  although 
it  is  alleged  that  the  land  covered  by  the  first 
filing  was  by  mistake  of  the  Land  Depart- 
ment entered  and  patented  to  another  person. 

A  second  filing  is  held  to  be  illegal,  although 
it  is  alleged  that  the  land  covered  by  the  first 
filing  was  abandoned  upon  the  ruling  of  the 
register  thai  the  settler  might  thereupon  law- 
fully make  another  filing. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December  12,  1884. — 3  L.  D., 
254;  II  C.  L.  O.,  297  ;  see  Nos.  1024,  1046, 
1106,  1127,  1172,  1188,  1235,  1240,  1247. 


WImm  a  treaty  reserved  from  sale  or  appro 
priiNftOtt,  fair  tfa#  use   of  certain   Indians,  so   370;.  11  C.  L.  O.,  309;  see  No.  1126. 


1138. 

PRB-BKPTIOK-RBSIDBNCB. 

FORBES  V.  DEISCOLL.      (REVIEW,   3  L.  D.,  86.) 

Bringing  suit  in  the  courts  for  possession 
will  not  excuse  the  pre-emptor's  failure  to  com- 
ply with  the  law. 

The  subsequent  settler  finding  the  land  ap- 
parently abandoned,  and  thereafter  complying 
with  the  law,  has  the  superior  right. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December   16,  1884. — 3  L.  D., 
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1139. 

PEE-EMPTION  SETTLEMENT. 

HOW  DEN   V.    PIPER. 

To  constitute  a  legal  settlement  there  must 
be  an  entry  on  the  land  with  the  intent  to  ap- 
propriate it,  and  an  act  indicative  of  that 
intent ;  and  the  two  must  harmonize. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  3,  1885. — 3  L.  D.,  294;  11  C. 
L.  O.,  311 ;  see  No.  1147. 


I  in  laches  with  his  own  filing ;  both  acted  in 
'  good  faith  :  held  that  Crary's  right  is  superior, 
I  to  the  extent  of  the  conflict  between  them. 

Secretary  Teller  to  Commissioner  McFar- 
land.  January  29,  1885. — 3  L.  D.,  347. 


1142. 


1140. 

l»aE-EMPTION-ERRONEOUS  FILING. 

DUVALL   V.    NIELSON. 

Nielson  settled  on  N.  }4  of  NE.  ^  of  Sec. 
35  and  on  parts  of  Sees.  25  and  26,  and,  on 
erroneous  information  given  by  a  local  sur- 
veyor, made  (pre-emption)  filing  for  the  N .  E. 
l^  of  Sec.  35  ;  he  then  and  subsequently  re- 
sided on  Sec.  25,  but  farmed  on  Sees.  26  and 
35 ;  on  discovering  the  error  in  his  filing,  he 
had  correspondence  with  a  city  firm,  of  which 
one  Parsons  was  a  member,  with  a  view  to 
correcting  it ;  but  he  did  not  correct  it,  nor  did 
he  make  final  proofs  by  the  expiration  of  the 
time  required  by  law  (October  i,  1881) ;  four 
days  prior  thereto  Parsons  covered  all  of  the 
land  which  Nielson  farmed  with  soldiers*  ad- 
ditional entries  :  held  that  Neilson  may  make 
home*itead  entry  of  the  NE.  ^  of  Sec.  35,  as 
of  the  date  of  an  application  on  file  in  the 
case. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  12, 1885.— 3  L.  D.,313; 
II  C.  L.  O.,  341 ;  see  Nos.  439>490>  578, 638, 
1054,  1 108. 


1141. 


PEB-EMPTION-LACHES  IN  PILING. 

CRARY  V.   CAMPBELL. 

Crary,  who  settled  first,  was  in  laches  with 
his  pre-emption  filing,  and  Campbell,  who 
settled  subsequently  but  before  said  filing,  was 


PRE-EKPTI0NH3ETTLEMENT  a:ND  DEATH. 

KEPHART  V.   MACOMBER. 

Macomber  purchased  the  shanty  improve- 
ments of  a  prior  settler,  took  possession  and 
repaired  the  shanty,  filed  his  pre-emption 
declaratory  in  October,  1882,  and  died  ten 
days  thereafter  without  establishing  residence ; 
Kephart  settled  and  filed  April  7,  1883 ;  two 
weeks  afterwards  Macomber's  heir  applied 
under  Sec.  2269,  R.  S. :  held  (i)  that  Macom- 
ber made  a  good  settlement;  (2)  that  he  had 
a  reasonable  time  (more  than  ten  days)  in 
which  to  establish  residence  ;  and  (3)  that  as 
residence  by  the  heir  was  not  required,  and  as 
the  long  winter  prevented  cultivation,  the  ab- 
sence of  the  heir,  who  lived  in  another  State, 
was  justified,  and  abandonment  was  not 
proved. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  29,  1885. — 3  L.  D.,  345. 


1143. 


FINAL  P£OOP ;  SETTLEMENT ;  ACT  OF 
JUNE  15,  1880. 

CHARLES  C.   MARTIN. 

When  protest  was  made  against  the  final 
proof  of  preemptor  and  hearing  ordered,  and 
the  protestant  failed  to  appear,  his  right  of 
protest  is  concluded. 

Failure  to  settle  before  filing  a  pre-emption 
declaratory  statement  is  cured  by  a  settlement 
prior  to  the  intervention  of  an  adverse  right. 

An  application  to  purchase  a  homestead 
claim  under  Sec.  2,  act  of  June  15,  1880,  is 
barred  by  a  pre-emption  claim  initiated  while 
the  tract  was  vacant  and  unappropriated. 
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Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  February  2, 1885. — 3  L.  D.,373; 
12  C.  L.  Om4;  see  Nos.  1015, 1064,  1087, 
1157,  1237. 


1144. 

PRB-BMPTI0N-EE8IDENCE. 

SMITH  V.   MAROLD. 

Marold  settled  February  i,  and  made  a 
pre-emption  filing  February  14,  1882;  Smith 
settled  March  i,  and  filed  March  21,  1882; 
Marold  made  cash  entry  February  21,  1883, 
and  then  Smith  contested,  alleging  non-resi- 
dence ;  the  evidence  obtained  at  the  hearing 
being  doubtful  as  ^to  residencCi  on  supple- 
mentary proof  by  Marold  showing  satisfactory 
residence  after  August  I,  1884,  the  land 
awarded  to  him. 

Secretary  Teller  to  Commissioner  McFar* 
land,  February  3,  1885. — 3  L.  D.,  375,  ' 


1145. 


PEE-BMPTI0N-8EC0ND  PILING. 

WILLIAM   BAINTER. 

The  application  for  a  second  filing  for  the 
reason  that  the  tract  filed  for  is  not  suited  to 
cultivation,  is  rejected,  as  it  appears  that  no 
act  of  settlement  or  cultivation  has  been  per- 
formed since  the  date  of  the  alleged  settle- 
ment. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  5,  1885. — 3  L.  D.,  379. 


Secretary  Teller  to  Commissioner  McFar- 
land,  February  5,  1885.-— 3  L.  D.,  379. 


1146. 

PRE-EMPTION-PINAI  PROOF. 

HELGE  GULLECXSON. 

The  pre-emptor  through  failure  to  make 
final  proof  within  the  statutory  period,  and 
neglect  to  assert  his  claim,  as  against  a  subse- 
quent homestead  entry,  is  held  to  have  for- 
feited his  right  to  the  land. 


1147. 


PRE-EKPTI0N-8ETTLEMENT. 

ZINKAND  7/.  BROWN. 

Acts  of  settlement  must  be  performed  in 
person  and  upon  unappropriated  land. 

In  final  proof  or  contested  cases  a  date  of 
settlement  differing  from  that  alleged  in  the 
declaratory  statement  may  be  shown. 

The  case  of  Howden  v.  Piper  (  3  L.  D.) 
cited  and  distinguished. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  5,  1885. — 3  L.  D.,  380;  11  C. 
L.  O.,  340;  see  No.  1139. 


1148. 

PRE-EMPTION-MARRIED  WOMAN. 

« 

SARAH   A.  EDWARDS. 

A  single  woman  marrying  after  filing  de- 
claratory statement,  and  before  final  proof, 
loses  the  right  to  purcha.^e  under  the  pre-emp- 
tion law. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  6,  1885.— 3  L.  D.,  384;  see 
Nos.  1065,  1090,  1 177. 


1149. 


PRE-EMPTION-ALIENATION  AFTER 
ENTRY. 

MICHAEL   FINK 

Where  the  final  certificate  was  procured 
through  fraud,  patent  will  not  issue,  though  the 
entryman,  after  the  issuance  of  the  certificate 
may  have  assigned  his  interest  in  the  land  to 
an  innocent  purchaser. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  ii,  1885.— 3  L.  D.,  393. 
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1150. 

PRE-EMPTION-GOOD  PAITH. 

HENRY   W.  OERHAM. 

Where  a  person  other  than  the  pre-emptor 
paid  for  improvements  placed  on  the  claim, 
but  it  was  shown  that  such  payment  was  for 
money  due  the  pre  emptor,  and  he  appeared 
to  have  complied  with  the  law  in  the  matter  of 
residence  and  cultivation,  his  good  faith  was 
held  to  be  unimpeached. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  11,1885.-3  L.  D.,  392 ;  12 
C.  L.  O.,  21. 


1151. 

PRB-EMPTION-BECOND  PIUNG. 

WILLIAM   T.    AVERY. 

One  filing  having  been  made  through  a  duly 
authorized  attorney,  the  right  of  the  pre  emp* 
tor  to  file  a  declaratory  statement  is  thereby 
exhausted,  and  a  second  filing  should  not  be 
allowed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  ii,  1885.— 3  L.  D.,  391. 


1152. 


PRE-EMPTION  -  PINAL   PROOP  -  CONTEST. 

MCCRACKEN  V.    PORTER. 

The  pre-emptor  gave  notice  ot  his  intention 
to  make  final  proof,  and  the  local  office  there- 
upon cited  a  conflicting  homestead  claimant  to 
appear  and  ''contest'*  the  right  of  the  pre-emp- 
tor. The  action  of  the  local  office  did  not 
change  the  nature  of  the  proceeding,  and  the 
pre-emptor  was  not  bound  thereby  to  proceed 
with  his  final  proof. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  12,  1885.— 3  L.  D.,  399;  1 1 
C.  L.  O.,  356. 

[Reaffirmed;  see  Wirth  v,  Laennen,  de- 
cided by  Acting  Secretary  Muldrow,  Decem- 
ber 12, 1887.] 


ma. 

STATE  SELECTION  -  MEXICAN  «RANT- 
(SECTIONS  1,  3,  AND  7,  ACT  OP  JTJU^, 
1866). 

OWEN   V.   STEVENS   ET   AL. 

Invalid  State  indemnity  school  land  se- 
lections upon  unsurveyed  public  land  in  Cali- 
fornia, made  and  disposed  of  to  purchasers  in 
good  faith,  prior  to  July  23, 1866,  where  no 
valid  adverse  claim  thereto  existed  at  the  date 
of  said  act,  are  confirmed  to  said  State,  upon 
her  indicating  an  equivalent  acreage  for  the 
invalid  basis  of  selection. 

Where  public  lands,  so  selected  aad  dis- 
posed of,  are  surveyed  by  the  United  States 
subsequently  to  the  date  of  selection  and  dispo 
sition,  and  the  survey  under  State  aiithooty 
fails  to  conform  in  description  to  Uie  appioved 
plat,  the  State  may  change  the  description  of 
the  ^d  selection  to  include  the  '*  identical 
land  "  as  near  as  may  be,  so  as  to  describe 
the  same  according  to  the  United  States  sub- 
divisional  survey. 

Whether,  where  parties  in  good  faith  pur- 
chase a  specific  portion,  described  by  metes 
and  bounds,  of  a  rejected  Mexican  grant  in 
California,  or  the  whole  thereof,  and  hold  the 
same  undivided  as  co-tenants,  there  being  no 
valid  adverse  claim,  it  is  competent  to  make 
entry  of  such  tract  under  the  seventh  section 
of  said  act — Query. 

But  in  this  case  Eben  Owen's  grantor 
having  purchased  such  specific  portion  from 
co-tenants  in  actual  possession,  with  covenants 
of  warranty,  and  having  enjoyed  sole  pos- 
session and  conveyed  the  same  to  Owen,  it  is 
competent  to  recognize  such  conveyance  for 
purposes  of  this  proceeding  as  a  sufiicient 
ouster,  and  to  permit  the  purcbasct  leaving  all 
questions  respecting  the  interests  so  acquired 
to  be  adjudicated  by  the  judicial  tribunals  of 
California  under  her  own  laws. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  13,  1885. — ^3  L..  D.,  40J  ;  11 
C.  L.  O.,  377. 
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M54. 

PKE-EKPTION-ENTRT. 

JAMES   H.   MARSHALL. 

Where  the  final  proof  on  which  the  entry 
wa5  allowed  was  perhaps  deficient,  but  not 
fraudulent,  and  there  was  no  coDcealment  of 
the  facts  attempted,  but  good  faith  manifested, 
the  entry  was  hot  disturbed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  17,  1885.--3  L.  D.,  411. 


1155. 


PRE-EMPTION ;   FINAL  PfiOOF-SECOND 
ENTRIES  AND  PILINGS. 

CRAIL  WILEY. 

The  testimony  of  witnesses  in  pre-emption 
final  proof  may  be  taken  before  any  officer 
competent  to  administer  oaths. 

The  right  to  amend  filings,  homestead  and 
timber -culture  applications,  should  not  be 
abridged  by  technical  rules,  but  determined 
upon  the  merits  of  each  case. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  27,  1885.— 3  L.  D.,  429;  1 1 
C.  L.  O.,  356;  see  Nof.  87,  100;  see  also 
Aaing  Secretary  Muldrow's  letter  to  Com- 
missioner, September  15,  1886- 


1156. 


PRE-EMPTION-ADDITIONAL  FINAL  PROOF. 

TOWEY   V.   CHAFFEK. 

The  pre-emptor's  good  faith  being  apparent, 
he  is  allowed  to  furnish  additional  proof 
showing  residence'since  the  date  of  sul)mitting 
the  original  proof. 

Secretary  Lamar  to  Commissioner  McFar- 
Und,  March  16,  1885.— 3  L.  D.,  454. 


1157. 


FRE-EMPTION-NATTIRALIZATION-CON- 
TEST-PRACTICE. 

MANN  V.    HUK. 

The  pre- emptor  filed  his  declaratory  state- 
ment before  having  made  declaration  of  his 

25 


intention  of  becoming  a  citizen,  but  having 
cured  such  defect  prior  to  the  inception  of  an 
adverse  right,  he  was  allowed  to  purchase  the 
land. 

Where  witnesses,  acting  under  the  instruc- 
tions of  an  attorney,  refused  to  submit  to 
a  proper  cross-examination  their  testimony  was 
not  considered. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  17,  1885. — 3  L.  D.,  452;  12  C. 
L.  O.,  19;  see  Nos.  1015,  1064,  1087,  1143. 


1158. 

PRE-EMPTION-FINAL   PROOF 

BLANCHARD  V.   BISHOP. 

Though  the  final  proof  submitted,  and 
evidence  brought  forth  on  protest,  may  show 
that  the  pre-emptron  claim  is  subject  to  the 
right  of  another,  the  filing  should  not,  in  the 
absence  of  bad  faith  or  illegality,  be  canceled, 
but  allowed  to  remain  of  record  subject  to  the 
assertion  of  the  prior  adverse  claim. 

Secretary  Lamar  to  Commissioner  McPar- 
land,  March  17,  1885.— 3  L.  D.,  451 ;  12  C. 
L.  O.,  3. 


1159. 


PRE-EMPTION-FnJNG. 

CORBIN  V.  ORR. 

Where  the  pre-emptor  did  not  file  a  de- 
claratory statement  until  after  the  expiration  of 
the  three  months  succeeding  his  settlement, 
and  bad  faith  was  apparent,  the  filing  was 
canceled  in  favor  of  an  intervening  home- 
stead entry. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  19,  1885. — 3  L.  D.,  455. 


1160. 


MINNESOTA-INDEMNITY  SALINE  LANDS. 

HANS  JOHNSON. 

A  conflict  arising  between  a  State  selection 
under  the  act  of  March  3, 1879,  and  a  pre- 
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emption  claim,  a  hearing  is  ordered  to  ascer- 
tain the  facts  as  to  the  alleged  priority  of  the 
settlement  over  the  selection. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  19,  1885. — 3  L.  D.,  456. 


1161. 

PBB-EMPTION-PINAL  PKOOP. 

A.   S.    FRICK   AND  J.   S.    POWELL.. 

Final  proof  will  not  be  approved  where  it 
appears  that  the  published  notice  of  intention 
to  make  the  same  does  not  properly  describe 
the  land  claimed. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  25,  1885.—- 3  L.  D.,  460;  12  C. 
L.  O.,  19;  see  No.  513. 


1162. 


PRS-BKPTION-PBATJDULENT  CLAIM. 

LA  BOLT  V.  ROBINSON. 

A  pre-emption  claim  based  upon  a  settle- 
ment and  filing  made  for  the  benefit  of  another 
is  void  ab  initio,  and  not  susceptible  of  vali- 
dation by  the  recission  of  the  contract  under 
which  it  was  initiated. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  21,  1885.— 3  L.  D.,  488;  12  C.  L.  O., 
ao. 


1163. 


Secretary  Lamar  to  Commissioner  Sparks, 
April  29,  1885. — 3L.  D.,499;  seeNos.  1015, 
1064,  1087,  1 143,  1 157,  1 165. 


1164. 


P£B-SKPTION-BISIDSNGS 

CLEAVES  V.  FRENCH. 

The  residence  required  of  a  pre-emptor  is 
not  satisfied  by  an  occasional  visit  to  the 
land. 

The  plea  of  climatic  reasons  to  excuse  fail  • 
ure  to  improve  the  land  and  reside  thereon 
will  not  be  accepted  when  want  of  good  faith 
is  apparent.  . 

Secretary  Lamar  to  Commissioner  Sparks, 
April  30,  1885.— 3  L.  D.,  533;  12  C.  L.  O., 
54;  see  No.  1 179. 


1165. 


PRB-EMPTION-BNTRT. 


MEYERS  V.  SMITH. 


In  consideration  of  the  valuable  improve- 
ments and  residence  of  the  pre-emptor,  and 
the  absence  of  an  adverse  right,  an  entry 
based  upon  a  filing  made  when  the  land  was 
embraced  within  an  uncanceled  desert  land 
entry  was  allowed  to  stand. 

Acting  Secretary  Muldrow  tu  Commissioner 
Sparks,  May  6,  1885. — 3  L.  D.,  526;  12  C. 
L.  O.,  87. 


PRB-BMPTI0NH5BTTLBMBNT-FINAL 

PROOP. 

HUNT  V.  LAVIN. 

Though  the  filing  was  made  before  settle 
ment,  such  defect  having  been  cured  prior  to 
themception  of  an  adverse  claim  the  pre-emp- 
tion right  is  not  impaired  thereby. 

Failure  to  make  final  proof  and  payment 
within  the  statutory  period  defeats  the  right  of 
pre-emption  in  the  presence  of  an  intervening 
adverse  claim. 


1166. 


PRE-BMPTI0N-RE8IDBNGB-IMPR07B- 
HBKTS. 

LEWIS    F.  SPINK. 

The  plea  of  poverty  to  excuse  want  of  res- 
idence and  improvement  not  accepted,  in  view 
of  the  fact  that  proof  and  payment  were  made 
within  the  earliest  time  possible  under  the  law, 
and  the  land  immediately  thereafter  sold. 
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Acting  SccreUry  Muldrow  to  Commissioner 
Sparks,  May  19,  1885.— 3  L.  D.,  543;  la  C. 
L.  O.,  70. 


1167. 


PRB-EMPTI0N-RB8IDBNCE. 

LAUREN    DUN  LAP. 

Good  faith  being  apparent  from  the  value 
of  the  improvements  and  acts  of  the  pre-emp- 
tor,  his  temporary  absences  from  the  land  are 
held  to  be  excused  by  the  exigencies  of  busi- 
ness, it  appearing  that  he  in  fact  made  his 
home  upon  the  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  20,  1885.— 3  1-  I^>-.  545  ;  12  C. 
L.  O.,  120. 


1168. 


PORT   BROOXE   MILITARY    RESERVATION. 

ON    REVIRW    (2  L.  1).,  6o6). 

As  the  questions  raised  by  the  motion  fur 
review  are  the  same  as  those  adjudicated  in 
the  decision  and  no  additional  evidence  is 
offered  the  motion  is  dismissed. 

Attention  is  directed  to  the  provisions  of 
section  2  of  the  act  of  July  5,  1884. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  21,  1885. — 3/1'.  O.,  556;  see 
Nos.  1096,  1102a,  1 1 16,  1647. 


1169. 


8I0UI  HALP-BRBBD  SCRIP-PRE-EMPTION. 

RKNVILLK   V.    GIVENS. 

l^nd  upon  which  a  pre- emptor  has  prepared 
tlic  foundation  and  material  for  a  dwelling- 
house  and  broken  several  acres  is  not  subject 
tn  scrip  location  as  ^'unoccupied." 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  23,  1885.— 3  L.  D.,  557 ;  12  C. 
L.  O.,  75. 


1170. 

CONTEST-ENTRT-CANCELLATION. 

SULLIVAN   V.   SEELEY. 
DUZXSEON  V,   SEELEY. 

The  local  officers  have  no  authority  to  cancel 
an  entry  except  on  the  filing  of  a  relinquish- 
ment under  the  act  of  May  14,  1880. 

The  finding  of  the  local  office,  on  a  hearing, 
that  an  entry  should  be  canceled  will  not  effect 
such  cancellation  without  the  order  of  the 
Commissioner  of  the  Land  Office^  although 
no  appeal  is  taken  from  the  decision  of  the 
local  office. 

.\cting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  29,  1 885. — 3  L.  D.,  567  ;  13  C. 
L.  O.,  14. 


1171. 


SETTLEMENT  BEPORE  SURYET. 

COLLIN  V.    HOTCHKISS. 

As  the  land  in  dispute  was  claimed  before 
survey,  in  good  faith,  by  both  parties,  and  each 
filed  within  the  statutory  penod,  a  joint  entry 
is  awarded. 

Acting  Secretary  Muldrow  to  Conunissioner 
Sparks,  June  30,  1885. — 3  L.  D.,  609;  12  C. 
L.  O.,  133. 


1172. 


PRE-EMPTION-SECOND  PILING. 

HANNAH   M.    BROWN. 

A  second  filing  allowed  when  the  first 
proved  invalid  through  no  fault  of  the  pre- 
emptor. 

Acting  Secretary  Muldrow  to  Commissioner 
I  Sparks,  July  2,  1885. — 4  L.  D.,  9;  12  C.  L. 
I  O.,  132;  see  Nos.  1024,  1046,  1106,  1127, 
;  1 188,  123s,  1240,  1247. 
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1173. 

PaB-BMPTION-JOINT  BNTRT. 

DOVLE  V.   DION. 

It  appearing  that  both  claimants  had  settled 
upon  the  tract  prior  to  survey,  an^  that  each 
had  recognized  the  right  of  the  other  by  an 
agreed  boundary  line,  a  joint  entry  is  allowed. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  i8,  1885.— 4  L.  D.,  27. 


1174. 


PRB-BMPTION  BNTET-EBQUIRBMBNTS 
OP  THB  LAW. 

KURTZ  V.   HOLT. 

It  is  immaterial  whether  the  intending  pre- 
emptor  purchases  improvements  already  upon 
the  land  or  causes  the  same  to  be  made  after 
settlement  and  filing. 

It  is  not  essential  that  the  pre-emptor  should 
in  person  cultivate  his  claim. 

In  this  case  the  value  of  the  improvements, 
preparations  for  a  permanent  home,  and  resi- 
dence after  final  proof,  are  held  a.s  evidence  of 
good  faith,  and  therefore  excuse  temporary 
absences  from  the  land. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  22, 1885.— 4  L.  D.,  56 ;  12  C.  L.  O.,  146. 


In  case  of  hearing  ordered  upon  a  special 
agent's  report,  as  to  the  character  of  a  pre- 
emption entry,  the  burden  of  proof  is  upon  the 
Government,  and  the  circular  of  April  32, 
1885,  is  modified  accordingly. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  25, 1885.— 4  L.  D.,62;   12  C.  L.  O.,  144. 


1176. 


PRB-BMPTION  BNTRY-QOOD  FAITH. 

ANDREW  J.   HEALP.Y. 

Thdugh  continuous  residence  is  required  of 
the  pre  emptor,  temporary  absences,  which  do 
not  impeach  good  faith,  are  excused. 

No  fixed  rule  can  be  formulated  as  to  what 
shall  constitute  good  faith.  The  facts  and 
circumstances  surrounding  each  case  should 
be  carefully  considered,  and  if  the  acts  of  the 
entryman  do  not  clearly  indicate  bad  faith  the 
entry  should  not  be  forfeited. 

After  the  completion  of  an  entry  the  burden 
of  proof  is  upon  the  party  alleging  its  inval- 
idity. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  25, 1885.— 4  L.  r).,8o;   12  C.  L.  O.,  170. 


1177. 


1175. 

PRB-BHPTION  ENTRY-HEARING  ON 
SPECIAL  AGENT'S  REPORT. 

GEORGE  T.    BURNS. 

That  only  a  portion  of  the  dwelling-house 
of  the  pre-emptor  is  upon  the  land  claimed 
will  not  defeat  his  right  to  purchase. 

Improvements  piAchased  of  a  former  occu- 
pant inure  to  the  benefit  of  the  pre-emptor. 

While  the  pre-emption  law  requires  resi- 
dence, both  personal  and  continuous,  certain 
temporary  absences  may  be  excused ;  but  where 
the  pre-emptor  holds  office  and  votes  in  another 
county  he  will  be  estopped  from  asserting  con- 
tinuous residence  upon  his  claim. 


PRE-EMPTION-ACT  OP  JUNE  3. 1878. 

CHAMBERLIN  V.  DRUCKER. 

In  the  case  of  conflict  between  a  pre- 
emptor  and  a  purchaser  under  the  act  of  June 
3, 1878,  where  it  appeared  that  the  pre-emptor 
filed  prior  to  settlement,  and  had  not  settled 
at  the  time  application  to  purchase  under  said 
act  was  made,  it  was  held  that  the  filing  was 
no  bar  to  the  sale  under  said  act  and  should 
be  canceled. 

A  single  woman  who  marries  after  filing 
declaratory  statement  and  prior  to  final  proof 
waives  the  right  of  pre-emption. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  28,  1885. — 4  L.  D.,  70;  12  C.  L.  O., 
145  ;  see  Nos.  1065,  1090,  1148,  2093,  2095. 
2096,  2097,  2099,  2 100,  2102,  2103,  2105. 
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II7S. 

PRACTICE-NOTICB ;  PRB-EMPTION- 
SBTTLEHENT. 

ELLIOTT  V.  NOEL. 

Motion  to  dismiss  dn  appeal,  because  not 
filed  in  time,  will  not  be  entertained  where  it 
appears  that  the  appellant  did  not  have  written 
notice  of  the  adverse  decision. 

A  slightly  marked  pre-emption  settlement 
made  upon  densely  timbered  land,  as  a  basis 
for  a  claim  covering  part  of  two  quarter  sec- 
tions, is  not  notice  as  to  the  extent  of  the 
claim  outside  the  quarter  section  upon  which 
the  settlement  is  located. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  28,   1885.— 4   L.  D.,  73;    12  C.  L.  O., 

"59- 


1181. 

PRE-BMPTION-SECOND  FILING. 

GEORGE   OSHER. 

\  restoration  of  the  pre-emption  right  de- 
nl  d  where  the  record  showed  the  applicant 
to  have  m&dt  one  filing  under  which,  through 
his  own  fault,  he  failed  to  make  hnal  proof. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  27,  1885. — 4  L.  D.,  114;  12  C.  L.  O., 
192. 


1179. 

RBYIBW 

CLEAVES   V.    FRENCH. 

Application  for  review  of  Departmental 
decision  of  April  30,  1885  (3  L.  D.,  533),  de- 
nied by  Acting  Secretary  Muldrow,  August 
10,  1885. — 4  L.  D.,  99;  12  C.  L.O.,54,  160; 
see  No.  1164. 


1180. 


PBB-BMPTION-N  ATUEALIZATION-  SECOND 

PILING. 

ROSS   V.    POOLE. 

A  pre«empCor  must  posses  the  pre-requisite 
personal  qualifications  at  date  of  settlement. 

A  declaration  of  intention  to  become  a  citi- 
zen, made  by  the  father,  during  the  minority 
of  the  son,  will  not  confer  rights  of  citizenship 
upon  the  son  under  section  2172  of  the  Re- 
vised Statutes. 

A  second  filing  permitted  where  the  first 
was  illegal. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  27,  1885. — ^4  L.  D.,  1 16 ;  12  C.  L.  O., 
271;  see  Nos.  1024,  1046,  1188,  1 127,  1 137, 
1 172,  1235,  1240,  1247. 


1182. 


PRE-BUPTION-SETTLEMENT-RELIN- 
QUISHMENT. 

TILTON   v.    KRICK. 

A  pre- emptor  can  acquire  no  rights  to  a 
tract  of  land  by  settlement  and  residence 
thereon  while  the  same  is  occupied  and  under 
the  control  of  another. 

A  relinquishment  takes  effect  immediately 
upon  being  filed,  and  the  tract  so  relinquished 
becomes  at  once  public  land  and  subject  to 
entry  by  the  first  legal  applicant. 

When  a  relinquishment,  accompanied  by 
application  for  entry  or  filing,  is  transmitted  fox 
the  consideration  of  the  General  I^and  Office 
and  the  relinquishment  is  held  valid,  under 
the  act  of  May  14,  1880,  the  land  is  open  to 
entry  at  the  date  of  filing  said  relinquishment, 
and  the  right  of  the  applicant  relates  back. 

Secretary  I^amar  to  Commissioner  Sparks, 
August  28,  1885.-4  L.  D.,  123;  12  C.  L. 
O.,  169. 


1183. 

PRACTICB-APPEAL-CONTESTANT. 

LYMAN    V.    FAYANT    KT   AL. 

The  decision  and  papers  in  a  case  should 
be  retained  in  the  local  office  for  a  period  of 
thirty  days  following  notice  of  such  decision. 

The  preference  right  of  entr>'  acrorded  the 
successful  contestant  under  the  act  of  May  14, 
1880,  is  not  affected  by  the  want  of  the  con- 
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testant's  qualification   to  make  such  entry  at 
the  initiation  of  the  contest. 

Acting  Commissioner  Harnson  to  register 
and  receiver,  Huron,  Dak.,  August  30,  1885. 
— ^4  L.  D.,  203 ;  12  C.  L.  O.,  239. 


1184. 

PRB-BMPTION  CONTEST. 

PKRCIVAL  V.    DOHENEY. 

Contests  to  clear  the  record  of  pre-empticm 
filings  are  not  encouraged  by  the  Department. 
The  rights  of  the  pre-emptor  should  await 
consideration  until  final  prtxjf  is  offered. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  31, 1885.— 4  t-  D.,  134 ;  12  C.  I..  O., 
217. 

[But  sec  No.  I  of  Rules  of  Practice,  ap- 
proved August  13,  1885.] 


The  wrongful  removal  of  a  settler's  house 
I  at  the  instance  of  an  adverse  claimant,  will 
not  affect  the  status  of  the  settler's  right  or 
inure  to  the  benefit  of  such  claimant. 

The  guardian  of  the  minor  heir  of  a  de> 
ceased  pre-emptor  is  authorized'  under  section 
2269  of  the  Revised  Statutes  to  file  a  declar- 
atory statement  and  other  papers  required  to 
complete  the  claim. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  i.  1885. — 4  L.  D.,  139; 
12  C.  L.  O.,  182. 


1185. 

PRB-EMPTION-SALB  AFTER  ENTRY. 

MORFEY   r.    BARROWS, 

The  sale  of  the  land  shortly  after  making 
proof  and  payment  does  not  warrant  a  pre- 
sumption against  the  good  faith  of  the  eniry- 

man. 

In  case  of  contradictory  evidence  the  find- 
ings of  the  local  office  as  to  matters  of  fact 
;iio  i^iven  due  consideration  by  the    Depart- 

men!. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  i,  1885.-  4  L.  D.,  135  ;  12 
C.  L.  O..  172. 


1187. 

REVIEW. 


HUNT  V;    LAVIN. 


.Motion  for  review  of  Departmental  decision 
of  April  29,  1885  (3  L.  D.,  499),  denied  Sep- 
tember 4,  1885. — 4  L.  D.,  142  ;  see  No.  1 163. 


1188. 

PRE-EMPTION-SECOND  FILING. 

JONATHAN    H(»tI.SK 

The  fact  that  the  filinjr  was  made  prior  to 
the  adoption  of  the  Revised  Stitutes  will  not 
avoid  the  inhibition  of  section  2261. 

Secretary  I^mar  to  Commissioner  Sparks, 
October  10,  1885. — ^4  L.  D.,  189;  12  C.  L. 
O.,  254;  see  N08.   1024,   1046,  1127,   1 1 37, 

II72,  II80,  II88,  1235,  "240,  1247.  «S«- 


1186. 


PRE-EMPTION-SETTLBMENT-ATilEN- 

HEIR. 

BKI.L   V.    WARD. 

The  settlement  of  an  alien,  or  one  who  has 
not  declared  his  intention  of  becoming  a  citi- 
zen, confers  no  right  as  against  the  valid  ad- 
verse clair;  of  another. 


1188. 

PRB-BMPTION-RBSIDBNCB-ABANDON- 

MBNT. 

JAMR.S  WOODLRY. 

Before  a  person  can  quit  or  abandon  a  resi- 
\  dence  on  his  own  land,  to  reside  on  the  public 
'  land,  he  must  have  a  residence  to  abandon  of 


the  same  character  that  the  pre  emption  law 
re(|uires  to  l)e  established. 

Where  residence  has  once  been  abandoned 
it  cannot  be  again  acquired   1^   a  ttmporarf 
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abode  at  a  place  without  the  intention  of  re- 
maining, or  of  making  the  same  a  home. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  20,  1885.-4  L.  D.,  198;  12  C.  L. 
O..  255. 


1190. 


fWAL  PEOOP-DISCRBnON  OF  LOCAL  OF- 

nCEES. 

PHILIPP   MANNHEIM. 

On  the  submission  of  final  proof  it  lies 
within  the  discretion  of  the  local  officers  to  re- 
quire additional  or  explanatory  evidence,  sub- 
ject to  review  for  manifest  error. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  20,  1885.— 4  L.  D.,  197;  12  C.  L. 
O.,  254. 


HOI. 

HBA&INO-SYIDENCS. 

MARK    L.   CAMPBELL. 

Statements  of  a  special  agent  made  privately 
to  the  local  officers,  and  ex  parte  affidavits 
cannot  be  considered  as  legal  evidence,  upon 
which  final  action  may  be,  taken. 

Secretary  I^mar  to  Commissioner  Sparks, 
October  31,  1885.— 4  L.  I).,  228;  12  C.  L. 
O..  113. 


1192. 


PR»-EMPT10N- JOINT  ENTRY. 

O'NEAL   V.   PAQUIN. 

.  Joint  entry  allowed  for  the  conflicting  claims, 
it  appearing  that  settlement  wAs  made  prior  to 
survey  and  that  a  common  boundary  line  had 
been  recognized  by  the  settlers  as  designating 
their  respective  possessory  rights. 

Secretary  Lamar  to  Commissioner  Sparks, 
Norember  5,  1885.-4  L.  D.,  230. 


1193. 

PRE-EMPTION-CONTEST-RESIDENCE. 

STRAWN  V.    MAHKR. 

While  it  is  the  better  practice  to  not  allow 
proceedings  against  a  pre-emption  claim,  prior 
to  offer  to  make  final  proof,  yet  the  Grovem- 
ment  may  at  any  time  exercise  the  right  of 
instituting  inquiry  as  to  whether  the  claimant 
is  complying  with  the  law. 

In  such  cases  objection  to  the  jurisdiction 
of  the  local  office  should  be  made  prior  to  a 
trial  on  the  merits. 

Mere  visits  to  the  land  to  keep  alive  the 
fiction  of  residence  do  not  constitute  com- 
pliance with  the  law. 

Secretary  Lamar  to  Commi.ssioner  Sparks, 
November  11,  1885. — 4  L.  U.*,  235  ;  12  C. 
L.  O.,  271. 

[See  No.  i  of  Rules  of  Practice,  approved 
August  13,  1885.] 


1194. 

PRACTICE-APPEAL-CERTIORARl. 

BLAKE   V.    RASP. 

From  the  adverse  decision  of  the  local 
office  the  pre-emptor  took  no  appeal,  relying 
on  his  alleged  right,  under  Rule  81  of  Practice, 
to  appeal  from  the  Commissioner's  decision 
if  that  should  also  prove  unfavorable.  I'he 
Commissioner  held  however  that  the  right  to 
appeal  from  his  decision  was  lost  through  failure 
to  appeal  below.  On  application  for  certiorari 
the  Department  denied  the  writ,  as  from  the 
record  presented,  the  case  appeared  to  have 
been  properly  disposed  of  under  rule  47. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  8,  1885.— 4  L.  D.,  277 ; 
12  C.  L.  O.,  286. 


1195 


PRE-EMPTION  ENTRY-PORFEITURE. 

LEWIS    K.    SPINK. 

Final  proof  and  payment  having  been  made 
to  the  satisfaction  of  the  local  officers,  and 
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the  entry  admitted,  a  forfeiture  thereof  will ,  Secretary  Lamar  to  Commissioner  Sparks, 
not  be  declared  except  upon  conclusive  evi- j  January  20,  1886.— 4  L.  D.,  333;  12  C.  L. 
dence  of  bad  faith  on  the  part  of  theentryman.  j  O.,  300  ;  see  No.  1207. 

Secretary  Lamar  to  Commissioner  Sparks,  

December  22,  1885.-4  L.  D.,  292;   12  C.  L. 
O.,  265. 


1109. 


1196. 


8ETTLBMENT   AND    RESIDKNCB-ADVBR8B 

POSSESSION. 

CALDWELL  V.   GARDEN. 

As  the  settlement,  residence,  and  cultivation 
of  the  homesteader  were  made  with  due  notice 
of  the  bona  fide  claim  and  occupation  x^i 
another  no  rights  were  acquired  thereby. 

Acting  Secretary  Muldrow  to  Commis- 
sioner Sparks,  January  8,  1886. — 4  L.  D.,  306 ; 
12  C.  L.  O.,  275. 


1197. 


PRB-EHPTION-QUAimCATION  OP 
8BTTLBB. 

HATCH   V.  VAN  DORKN. 

Under  the  laws  of  Dakota,  a  deed  from  the 
husband  to  the  wife  is  permissible,  and  a  convey- 
ance so  made  by  the  pre- emptor,  apparently 
in  good  faith,  prior  to  his  filing,  followed  by  a 
conveyance  of  record  to  a  third  party,  before 
the  inception  of  an  adverse  claim,  removes  any 
objection  to  the  pre-emption  claim  under  the 
second  clause  of  section  2260,  Revised  Statutes. 

.Secretary  Lamar  to  Commissioner  Sparks, 
January  27,  1886. — 4  L.  D.,  355 ;  12  C.  L. 
O,  290. 


1200. 


PRB-BMPTION-FINAL  PROOF  CONCLUSIVE. 

CANN   V.   CANNON. 

After  the  submission  of  final  proof,  and  a 
hearing  had  thereon,  additional  time  to  show 
compliance  with  the  law,  though  within  the 
life  of  the  filing,  will  not  be  granted  in  the 
presence  of  an  adverse  claim,  and  where  bad 
faith  is  evident. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  16,  1886. — ^4  L.  D.,322. 


1198. 


PRE-EMPTION-WITHDRAWAL  OP   PLAT. 


HUDSON    V,    DOCKING. 


PRE-EMPTION-PILING-AMBNDMBNT- 
SBTTLBKBNT. 

WALKER   V.  SNIDER 

Failure  to  amend  a  filing,  in  accordance 
with  the  application  asking  for  such  privilege 
and  the  order  granting  the  same,  after  the 
intervention  of  an  adverse  claim,  defeats  the 
right  of  amendment. 

Priority  of  settlement  must  be  protected  by 
some  legal  assertion  thereof,  to  be  of  avail  as 
against  the  subsequent  settler. 

Secretary  Lamar  to  Commissioner  Sparks, 
I  February  12,  i888.-~ 4  L.  D.,  387  ;  12  C.  L. 

IO..313. 

Motion  for  review  denied  by  Acting  Secre* 

I  tary  Muldrow,  August  13, 1886. — 5  L.  D.,  60. 


Meagre  observance  of  the  requirements  of  ■                                    1201. 

ihe   pre  emption   law,  pending   a   prolonged  !   PRR-EMPTION  ENTRY— BOARD  OP  BQUri- 

suspension   of  the  township  plat,  held   to  be  j^gj^j  ADJUDICATION, 
excused  where  good  faith  was  shown  in  the 

r                 •        J      •              L          •    J  THOMAS    ERVINE. 

maintenance  of  possession  during  such  period, 

and  compliance   with   the   law    after  the  plat  A  pre-emption  entry,  made  through  mistake 

was  restored.  of  the  law,  by  one  disqualified  by  reason  of 
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removal  from  land  of  his  own  to  make  settle- 
ment, in  the  absence  of  an  adverse  claim,  is 
referred  to  the  Board  of  Equitable  Adjudica- 
tion, upon  a  showing  of  residence  subsequent 
to  the  sale  of  the  land  from  which  said  re- 
moval was  made. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  5, 18S6. — 4  L.  D.,  420;  13  C. 
L.  O.,  19;  see  Nos.  1203,  1227. 


1202. 

SBROR  BT  LOCAL  OfPICSR-RIOHT  OF 

ENTRY. 

WERTMAN  Z/.    HLUMK. 

An  entry,  made  under  erroneous  informa- 
tion from  the  register  that  the  tract  was  vacant, 
is  fully  subject  to  the  assertion  of  a  prior  pre- 
emption claim  then  of  record. 

The  intervention  of  a  valid  adverse  claim 
cuts  off  the  right  of  a  pre- emptor  who  is  not 
protected  by  an  actual  prior  settlement. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  6, 1886.— 4  L.  D.,  423  ;  13  C. 
L.  O.,  18. 


1203. 


PRE-BMPTION-RIGHT  OP  ENTRY. 

POWER  V.    BARNES. 

Under  the  local  laws,  the  ownership  of  land 
by  the  husband  and  wife,  as  shown  herein, 
does  not  disqualify  the  former  as  a  pre-emptor. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  ii,  1886.— -4  L.  D.,  432;  13 
C.  L.  O.,  18. 


1204. 

RBLINQUISHVENTHSBTTLEMENT 
RIGHTS. 

SMITH    AND  CRAWFORD. 

The  right  to  Ble  a  relinquishment  is  not 
dependent  upon  the  legality  or  illegality  of 
the  entry  concerned. 

26 


Though  the  record  filing  preceded  settle- 
ment, a  second  filing  is  not  necessary  to  pro- 
tect the  pre-emptor  in  subsequently  acquired 
settlement  rights. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  20, 1886. — 4  L.  D.,  449;  13  C.  L.  O., 

27. 


1205. 


APPROXIMATION  ENTRY. 

JOSEPH   H.  MCCOMB. 

As  settlement  was  made  before  survey,  and 
valuable  improvements  placed  on  each  subdi- 
vision, an  exception  is  made  to  the  present 
rule  requiring  an  entry  to  approximate  one 
hundred  and  sixty  acres,  as  its  enforcement 
herein  would  work  irreparable  injury  to  the  en- 
tryman,  who  purchased  under  former  practice 
of  the  Department. 

Secretary  Lamar  to  Commissioner  Spaiks, 
April  20,  1886. — 5  L.  D.,  295 ;  13  C.  L.  O., 
103  ;  see  Nos.  322,  380,  483,  521,  584,  1214. 


1206. 


PRE-EKPTION  7ILING-AMENDHENT. 

THOMAS   C.   CHILCOTE 

The  pre-emptor  not  having  exercised  dili- 
gence in  ascertaining  the  status  of  the  tract 
filed  for,  will  not  be  allowed  to  amend  his 
filing,  in  the  event  that  he  subsequently  dis- 
covers that  a  portion  of  his  claim  is  subject  to 
the  right  of  another. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  20,  1886. — 4  L.  D.,  496;  13  C. 
L.  O.,  55. 


1207. 


PRE-EMPTION  -SETTLEMENT-  ABANDON- 
MENT 

HUDSON  Z/.  DOCKING.   (ON   REVIEW.) 

Settlement  made  by  entering  through  a 
fence  partially  enclosing  the  land,  though 
with  the  permission   of  the  owner  of  such 
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fence,  but  with  full  knowledge  of  the  prior 
existing  possession,  improvements  and  re- 
corded claim  of  another,  is  in  violation  of  the 
Atherton- Fowler  doctrine. 

Evidence  showing  that  the  claimant  has 
persistently  asserted  his  right  in  the  local 
courts,  is  admissible  as  against  the  charge  of 
abandoment. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  29,  1886. — 4  L.  D.,  501 ;  13  C.  L.  O., 
55  ;  see  No.  1 198. 


1208. 


PRB-BMPTION-DECLAEATORY  STATB- 

MENT. 

ELLEN    BARKER. 

The  Bling  of  a  declaratory  statement  is  not 
made  a  condition  precedent  to  the  exercise  of 
the  pre-emptive  right,  but  is  merely  a  protec- 
tion against  the  claims  of  subsequent  settlers. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  7, 1886.--4  L.  D.,  514;  13  C.  L.  0.,66; 
see  Nos.  1015,  1064,  1087,  ii43t  ^^S7>  i^^S* 
1237. 


gagee  to  appear  and  show  that  the  entryman 
complied  with  the  law  will  be  duly  recognized. 

The  legal  presumption  in  favor  of  the  r^;u* 
larity  of  the  notice  given,  as  shown  by  the 
record,  will  not  be  disturbed  by  the  mere  alle- 
gation that  such  notice  was  not  served. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  15,  1886.— 4  L.  D.,  570;  13  C. 
L.  O.,  90. 


1200. 

PRE-EMPTION-JOINT  ENTRY. 

BENOIT  V,   NICHOLS. 

Both  parties  having  in  good  faith  contin- 
uously claimed  the  tract  long  prior  to  survey, 
a  joint  entry  is  directed. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  12,  1 886.-4  L.  D.,  519. 


1210, 


1211. 


SCHOOL  LAND-PRB-BHPTION. 

JOHN  JACK. 

A  filing  on  a  school  section  being  held  for 
cancellation  on  special  agent's  report  charging 
want  of  settlement,  the  pre-emptor  is  allowed 
to  furnish  final  proof  in  view  of  alleged  set- 
tlement before  survey  and  continuous  residence 
thereafter,  though  the  filing  was  not  placed  of 
record  within  the  statutory  period. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  21, 1886.-— 5  L.  D.,  14;  13  C.  L.  O.,  141. 


1212. 


PURCHASE  BEFORE  PATENT-NOTICE. 

JOHN   C.   FEATHERSPIL. 

Questions  arising  on  inquiry  into  the  validity 
of  an  entry  will  not  be  affected  by  a  sale  or 
mortgage  after  the  issuance  of  final  certificate, 
though  the  right  of  such  purchaser  or  mort- 


PRE-EMPTION-PINAL  PROOF. 

GEORGE  W.   MACEY   ST  AL. 

Final  proof  should  always  receive  careful 
examination  and  be  rejected,  though  techni- 
cally complete,  if  deemed  unsatisfactory. 

As  the  ten  pre-emption  claims  herein  con- 
sidered were  fraudulently  procured  to  be  made 
in  the  interest  of  a  lumber  company  they  are 
accordingly  rejected. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  10, 1886. — 5  L.  D.,  52 ;  13  C. 
L.  O.,  183. 


1213. 

PRE-EMPTION-MARRIED  WOMAN. 

PORTER  V.   MAXKIBLD. 

The  right  of  a  deserted  wife  to  make  entry 
rests  in  the  statutory  privilege  accorded  to  the 
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'•  head  of  a  family ; "  but  the  fact  of  desertion 
most  be  affirmatively  shown  before  the  right 
of  entry  accrues. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  lo,  i8S6.— 5  L.  D.,  42;  13  C.  L  O., 
148;  see  Nos.  1065, 1090,  1148,  1177. 


1214. 


PRE-EMPTION  ENTRY-EICESSIYE 
ACREAGE. 

WILLIAM  L.   NYE. 

The  rule  requiring  an  entry  to  approximate 
one  hundred  and  sixty  acres  must  be  followed 
though  the  land  has  passed  to  a  purchaser  for 
a  valuable  consideration. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  14,  1886. — 5  L.  D.,  154; 
13  C.  L.  O.,  172;  see  Nos.  322,  380.384,483, 
521,  1205. 


1215. 
PRACTICE-REVIEW.  ^ 

LONG  7K   KNOTTS. 

Review  of  a  decision  will  not  be  granted 
on  the  ground  that  it  is  against  the  weight  of 
evidence,  if  there  was  contradictory  evidence 
on  both  sides. 

When  a  review  is  sought  on  the  ground  that 
the  decision  is  not  in  accordance  with  the  evi- 
dence, a  general  allegation  to  that  effect  is  not 
sufficient,  but  the  particular  evidence  on  which 
the  change  of  ruling  is  claimed  should  be 
specifideilly  set  forth. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  14,  1886. — 5  L.  D.,  150 ; 
13  C.  L.  O.,  158. 


1216. 

PRE-EMPTION  C0NTE8T-PINAI  PROOP. 

BAILRY  V.   TOWNSBND. 

A  contest  against  a  pre-emption  claim  should 
not  be  permitted  before  offer  to  make  final 
proof  thereof. 


Final  proof  should  not  be  submitted  during 
the  pendency  of  a  contest,  though  the  same 
was  prematurely  allowed. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  27,  1886.— 5  L.  D.,  176;  13  C. 
L.  O.,  163. 

[See  Rule  i  of  Rules  of  Practice,  approved 
August  13,  1885.] 


1217. 

PREPERENCE   RIGHT   OF   ENTRY-SPECU- 
LATIVE CONTEST. 

NEII.SON   V.   SHAW. 

A  preference  right  of  entry  cannot  be  se- 
cured through  a  contest  initiated  for  the  pur- 
pose of  selling  the  right  of  contest,  rather 
than  securing  the  cancellation  of  the  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  9,  1886.— 5  L.  D.,  358;  13  C.  L. 
O.,  278. 


1218. 


RIGHT   OP   PRE-EMPTION-DECLARATORY 

STATEMENT. 

FIDELER   Z/.   KURTH. 

Th'e  right  of  a  pre-emption  settler,  who  did 
not  file  within  the  statutory  period,  is  not  de- 
feated by  the  entry  of  an  intervening  home- 
steader who  has  failed  to  comply  with  the  law. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  12,  1886.— 5  L.  D.,  188;  13  C.  L. 
O.,  201. 


1219. 


PRE-EMPTION-PINAL    PROOP   AND   PAY- 
MENT. 

LOTTIE    MERWIN. 

Pa3rment  must  be  made  at  the  time  final 
proof  is  submitted. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  8,  1886.  —  5  L.  D.,  221 ; 
13  C.  L.  O.,  200;  see  Nos.  983,  1037. 
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1220. 

PRACTICB-PINAL  PR00P-PB0TB8T. 

RUE  V.   FARIBAULT  £T   AL. 

A  protestant,  who  sets  up  his  Bling  and 
settlement  claim  thereunder  to  defeat  the 
final  proof  of  another,  must  submit  to  a  judg- 
ment of  cancellation,  if  his  protest  fails,  though 
he  has  not  yet  offered  his  own  final  proof. 

'  Acting  Secretary  Hawkins  to  Commissioner 
Sparks,  November  30,  1886. — 5   L.  D.,  260; 

13  C.  L.O.,232. 


1221. 


PRACTICE-CONTINUANCB-GOOD  PAITH. 

BENEDICT  V.    HEBERGER. 

A  continuance  to  ascertain  the  whereabouts 
of  the  entryraan  and  procure  his  attendance 
properly  refused  where  he  was  represented  by 
counsel  at  the  hearing,  and  the  motion  there- 
for was  not  filed  until  after  the  contestant  had 
submitted  his  testimony. 

Good  faith  not  consistent  with  evident 
evasions  of  the  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  il,  1886. — 5  L.  D.,  273; 
13  C.  L.  O.,  254. 


1222. 


Evidence  is  not  admissible  as  to  acts  per- 
formed on  the  land  after  the  initiation  of  the 

contest. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  January  ii,  1887.— 5  L.  D.,  351 ;  13 

C.  L.  O.,  270. 


RESIDENCE-PUBLIC  OPFICIAL. 

LEON   E.    UJM. 

The  residence  of  a  public  official  is  pre- 
sumptively consistent  with  the  law  creating 
the  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  17,  1886. — 5  L.  D.,  282; 
13  C.  L.  O.,  246. 


1224. 

PRB-EHPTION  -  SETTLEMENT  -  PRACTICE. 

BURNETT  V.   CROW. 

Acts  of  settlement  which  do  not  serve  to 
give  notice  of  the  settler's  claim  are  of  little 
consequence  under  the  pre-emption  law. 

In  the  disposition  of  a  case  the  Land  De- 
partment is  not  confined  solely  to  the  consid-  • 
eratiou  of  the  questions  put  in  issue  by  the 
parties,  but  may  take  such  action  as  the  facts 
before  it  require  for  the  proper  protection  of 
the  interests  of  the  Government. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  17, 1887. — 5  L.  D.,372;  sec 
Nos.  326,  1056,  1 93 If  1989. 


1225. 


1223. 

PRE-EMPTION-RESIDENCE ;  BYIDBNCE 

KNOX   V.    BASSETT. 

Cultivation  and  improvement  cannot  be  ac- 
cepted as  the  equivalent  of  residence. 


LANDS  SEGREGATED  BY  MILITARY  OCCU- 
PATION. 

WILSON   DAVIS. 

The  establishment  and  occupancy  of  a  can- 
tonment by  the  military  authorities,  excludes 
from  entry,  prior  to  the  formal  order  of  reser- 
vation, the  land  thus  appropriated. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  20,  1887. — 5  L.  D.,  376;  13 
C.  L.  O.,  271. 


1226. 


PRACTICE-REVIEW;     8PECULATIYE  CON- 
TEST. 

NEILSON  V.   SHAW.    (ON   REVIBW). 

If  the  evidence  is  such  that  fair  minds  may 
reasonably  differ  as  to  the  conclusion  to  be 
drawn  therefrom,  a  review  of  the  former  de- 
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cision  will  not  be  granted  on  the  ground  that 
it  is  not  supported  by  the  evidence. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  29,  1887. — 5  L.  D.,  387 ;  14 
C.  L.  O.,  2;  see  No.  1217. 


1227. 


PRE-EMPTION-SECOND  PILING. 

CLAYTON   M.  REED. 

The  filing  and  cash  entry  of  one  who  re- 
moves from  land  of  his  own  to  settle  on 
public  land  in  the  same  State,  exhausts  his 
pre-emptive  right,  and  he  will  not  be  allowed 
a  second  filing  for  the  same  land  on  the  can- 
cellation of  his  illegal  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  10,  1887.— 5  L.  D.,  413. 


1228. 

PRS-EKPTION-HOVESTSAD  ENTRY. 

DUNLAP  V.   RAGGIO   BT   AL. 

In  the  absence  of  a  legal  intervening  settle- 
ment claim,  there  is  no  penalty  for  failure  to 
make  proof  and  payment,  for  unoffered  land, 
within  the  statutory  penod. 

The  right  of  a  pre-emptor  to  purchase  is  not 
defeated  by  the  advert  claim  of  a  home- 
steader, who  alleges  residence  within  less  than 
six  months  after  entry,  and  fails  to  show  the 
same. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  28,  1887.— 5  L.  D.,  440;  '4 
C.  L.  O.,  19. 


1229. 

PRB-EKPTION-iHEIRS  -  ADMINISTRATOR. 

FOSTER   V.   SMITH   BT  AL. 

On  the  death  of  a  pre-emptor  his  heirs  may 
complete  the  entry  at  any  time  within  the 
period  allowed  the  pre-emptor. 

The  administrator  is  likewise  authorized  to 
make  such  entry  from  the  date  of  his  official 
qualification. 


The  intervention  of  an  adverse  claim  cuts 
off  the  right  of  an  administrator  who,  after 
notice  of  such  right,  fails  to  take  action  within 
the  proper  period. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  3,  1887. — 5  L.  D.,454;  14  C. 
L.  O.,  4. 


1230. 


PRACTICE-NOTICE  OP  APPEAL  AND 
ARGUMENT. 

COOPER   V.  HARRIS. 

It  is  a  valid  objection  to  the  notice  of  ap- 
peal and  argument  that  the  copies  thereof 
furnished  opposite  counsel,  are  not  legible. 

Permanent  absence  from  the  land  immedi- 
ately following  final  proof,  ofiered  in  the 
presence  of  an  adverse  claim,  and  prior  to  the 
issuance  of  final  certificate,  indicative  of  bad 
faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  3, 1887. — 5  L.  D.,  449;  14  C. 
L.  O.,  17. 


1231. 


PRE-EMPTION ;  OSAGE  TRUST  LANDS. 

TODD  KNEPPLR. 

By  filing  Osage  declaratory  statement  and 
perfecting  entry  thereunder  in  accordance 
with  the  act  of  May  28,  1880,  the  right  of 
pre-emption  to  such,  or  any  other  lands,  is 
thereby  exhausted. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  31,  1887.— 5  L.  D.,  537. 


1232. 


CONPLICTING  SETTLEMENTS-JOINT 
ENTRY. 

MILLER  V.   MILLER. 

Joint  entry  allowed  in  case  of  conflicting 
settlement  rights  initiated  prior  to  survey. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  23,  1887.— 5  L.  D.,  605. 
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1233. 

PRACTICE-RULB  48-IRBEQULAEITY. 

HARRIS  V.  MAYNE. 

The  refusal  of  the  entryman  to  answer,  on 
cross-examination,  questions  pertinent  to  the 
issue,  is  such  an  irregularity  as  to  warrant  the 
General  Land  Oflfice  in  a  re-examination  of 
the  case,  though  no  appeal  was  taken  from  the 
decision  of  the  local  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  23,  1887.— 5  L.  D.,  599;  see 
No.  621. 


Where  rights  and  equities  are  equally  divided 
i,the  rule  that  "  he  has  the  better  title  who  was 
first  in  point  of  time  "  should  be  followed. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  20,  1887. — 5  L.  D.,  643;  see 
Nos.  1024,  1046,  1 106,  1 127,  1 137,  1 172, 
1 188,  1240,  1246,  1247,  1938. 


1234. 


APPROXIMATION  -  8BTTLEMBNT    BEPOEB 

SURVEY. 

LAFAYETTE  COUNCIL. 

Initiation  of  claim  prior  to  Government 
survey,  extent  of  cultivable  land  falling  within 
the  lines  of  the  claim  as  finally  surveyed,  and 
valuable  improvements  on  each  subdivision, 
considered  sufficient  reasons  for  waiving  the 
requirement  of  approximation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  10,  1887.-5  L.  D.,  631 ;  see 
Nos.  322,  380,  483,  521,  584,  1214. 


1235. 


P  RE-EMPTION-AICBNDICBNT-^ECOND 

PILING. 

GOIST  V»  BOTTUM. 

An  application  for  land  not  intended  to 
have  been  embraced  within  the  original  appli- 
cation cannot  be  properly  allowed  as  an 
amendment. 

-  If  the  pre-emptive  right  has  once  been  ex- 
ercised there  is  no  power,  save  in  Congress, 
to  authorize  the  exercise  of  the  privilege 
again  by  the  same  person. 

A  second  filing  is  permissible  under  the 
law  where  the  first  was  ineffectual  on  account 
of  a  prior  adverse  claim. 


1236. 

PRE-EMPTION-PIN  AL  PROOP-MORT0AGB- 

RESIBBNGE 

YOUNG  V.  ARNOLD. 

The  intention  to  mortgage  the  land,  after 
the  issuance  of  final  certificate,  for  the  purpose 
of  securing  the  purchase  price  thereof,  does 
not  invalidate  the  final  proof. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  ii,  1887. — 5  L.  D.,  701. 


1237. 

PRE-EMPTIONHSETTLBMENT-PIIING- 

PROOP. 

GRAY  V.   NYE. 

Though  the  settlement  alleged  as  the  basis 
of  the  filing  may  be  insufficient,  if  the  pre- 
emptor,  after  filing,  and  before  the  interven- 
tion of  an  adverse  right,  settles  in  good  faith 
on  the  land,  the  defect  in  his  claim  is  cured 
thereby. 

Final  proof  must  be  submitted  on  the  day 
fixed  in  the  notice. 

Secretary  Lamar  to  Commissioner  Sparks* 
July  I,  1887. — 6  L.  D.,  232;  see  Nos.  1015, 
1064,  1087,  1 143,  1 157. 


1238. 


PRE-EMPnON-CITIZEN8HIPH5ECOND 

PILING. 

SOUSTIUE  V.    LOWERY. 

Though  declaration  of  intention  to  become 
a  cjtizen  is  not  made  until  after  filing  dedara- 
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tory  statement,  such  defect,  in  the  absence  of 
an  intervening  adverse  claim,  is  cured  by  the 
subsequent  declaration,  and  the  preemptive 
right  of  filing  cannot  be  again  exercised  by  the 
settler. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  7, 1887.— 6  L.  D.,  15  ;  14  C.  L.  O.,  128; 
see  N06.  1087,  1 157,  1237. 


1230. 

PRMOIPTION-STATUTOET  KB8TRICTI0N. 

MURDOCK  V.   HIGGASON. 

In  the  enforcement  of  the  inhibitory  pro- 
vision that  denies  the  right  of  pre-emption  to 
one  "  who  quits  or  abandons  his  residence  on 
his  own  land  to  reside  on  the  public  lands  in 
the  same  State  or  Territory,"  due  considera- 
tion must  be  given  the  presumption  of  good 
faith  that  attends  the  exercise  of  legal  rights. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  18,  1887.— 6  L.  D.,  35;  14  C.  L.  O., 
155 ;  see  No.  1984. 


1240. 

P&S-SMPTION-SSCOND  PILING-ACT  OP 
MARCH  S,  1853. 

lOSE  MARIA  SOLAIZA. 

By  section  six  of  the  act  of  March  3,  1853, 
the  right  to  file  a  second  time  was  only  recog- 
nized where  the  first  filing  had  been  made 
prior  to  the  passage  of  that  act. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  19,  1887. — 6  L.  D.,  20;  14  C. 
L.  O.,  128;  see  Nos.  1046,  1106,  1 188. 


1241. 


dence  upon  the  land  in  good  faith  by  the  pre- 
emptor  for  a  period  of  not  less  than  six 
months,  and  unless  the  final  proof  shows  these 
facts  affirmatively  it  should  be  rejected  by  the 
local  office. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  25,  1887. — ^  ^«  ^m  '20;  14  C. 
L.  O.,  129. 


1242. 

PRE-EMPTION  ENTRY-RESIDENCE. 

LULU   M.   MARSHALL. 

While  it  is  true  that  residence  cannot  be  ac 
quired  by  occasional  visits  to  a  tract,  with  no 
intention  of  making  the  same  a  home,  yet  a 
residence  may  be  established  the  instant  a  set- 
tler goes  upon  the  land  with  the  intention  in 
good  faith  of  making  his  home  there  to  the 
exclusion  of  one  elsewhere. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  25,  1887.— 6  L.  D.,  258;  14  C. 
L.  O.,  117. 


1243. 


PRE-EMPTION  -  JOINT   ENTRY  -  IMPROVE- 

MENTS. 

STITELBR  f.   SAMPSON. 

The  right  of  joint  entry  is  accorded  where 
settlers  prior  to  survey  have  placed  improve- 
ments on  the  same  legal  subdivision,  and  the 
law  does  not  prescribe  the  amount  or  character 
of  the  improvements  necessary  to  warrant  such 
entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  10,  1887.— 6  L.  D.,  138  ; 
14  C.  L.  O.,  166. 


PRB-IMPTION-PINAI  PROOF- RE8IBBNCE. 

UNITED  STATES  V.  SKAHKN. 

The  pre-emption  law  and  the  regulations  of 
the  Department  thereunder  require  settlenient, 
improvement,  and  continuous  personal  resi- 


1244. 

PINAL  PROOF-OMISSION  OP  JURAT. 

KATIE  A.   TOWKY. 

The  failure  of  the  register  to  date  and  sign 
the  jurat  attached  to  the  final  proof  should  not 
defeat  the  consideration  of  said  proof,  it  hav- 
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ing  been  regularly  submitted,  sworn  to  before 
the  register,  and  approved  by  the  local  office. 
Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  17,  1887. — 6  L.  D.,  147; 
14  C.  L.  0„  162. 


1245. 


CONFLICTING  SETTLEMENT  RIGHTS- 
EQUITY. 

CARLSON   V.   KRIES. 

« 

Conflicting  rights  acquired  in  good  faith  by 
settlement  or  filing,  are  properly  determined 
by  the  equities  of  the  case,  where  the  legal 
rights  of  the  parties  are  equal. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  22,  1887. — 6  L.  D.,  152. 


1246. 


PEICE  OF  LAND-TEXAS  PACIFIC  GEANT. 

GEORGE  T.  CLARK. 

Following  the  withdrawal  made  on  the  map 
of  general  route  filed  by  the  Texas  Pacific  the 
even  sections  therein  were  raised  to  double 
minimum,  and  such  action  although  without 
express  statutory  authority  is  apparently  recog- 
nized in  the  act  forfeiting  said  grant,  and  de- 
termines the  price  of  the  restored  lands. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  23,   1887.— 6  L.  D.,  157. 


1247. 

PBE-EKPTI0N-8EC0ND  FILING. 

KATIE  WALSH. 

A  second  filing  allowed  where  the  first  was 
illegal  for  want  of  settlement,  and  the  alle- 
gations therein  with  respect  to  settlement  were 
made  in  good  faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  I,  1887.— 6  L.  D.,  168;  see 
Nos.  1043,  1 1 27. 


1248. 

FINAL  PEOOF-DEFECTITE  NOTICE. 

ALFRED   SHERLOCK. 

Where  final  proof  has  been  submitted  and 
certificate  issued  thereon,  and  said  proof  is 
subsequently  found  defective  in  the  essentials 
as  to  notice,  new  advertisement  and  new  proof 
will  be  required  showing  due  compliance 
with  law  up  to  the  date  when  the  certificate 
issued. 

If  the  proof  submitted  is  found  insufficient 
upon  its  merits  and  new  proof  is  allowed,  it 
must  show  compliance  with  the  requirements 
of  the  law  up  to  the  date  when  made. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  11,  1S87. — 6  L.  D.,  155;  14 
C.  L.  O.,  175. 


1249. 


FINAL  PROOF-STATUS  OF  MOETGAGSS. 

GEORGE  B.  THOMPSON. 

The  sale  or  encumbrance  of  the  land  after 
final  proof  brings  no  new  element  into  the 
case  when  the  validity  of  the  entry  is  under 
consideration,  though  the  purchaser  or  mort« 
gagee  is  accorded  the  right  to  show  that  the 
entryman  had  in  fact  complied  with  the  law. 

There  is  no  authority  of  the  law  for  the 
substitution  of  the  mortgagee  in  the  place  of 
the  entryman. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  25,  1887. — 6  L.  D.,263. 


1250. 


PRE-EMPTION  -  QUALIFICATION   OF    SET- 
TLER. 

MSILKE  V,  O'BRIEN. 

A  pre-emptor  who  has  not,  within  a  year 
prior  to  filing,  made  his  home  on  other  land 
belonging  to  him  in  the  same  State,  is  not 
within  the  prohibition  of  the  second  clause  of 
section  2260,  Revised  Statutes. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  25,  1887. — 6  L.  D.,  287 ;  14 
C.  L.  O.,  188. 
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1251. 

PRE-EMPnON-SECOND  PILING. 

ALLEN   V,   BAIRD. 

Under  section  2261  of  the  Revised  Statutes 
a  pre- emptor  may  file  but  one  declaratory 
statement  for  land  free  to  settlement  and  entry. 
The  only  exception  is  where  the  pre-emptur, 
through  no  fault  of  his,  is  una]>le  to  perfect 
his  entry  on  account  of  some  prior  claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  2,  1887.— 6  L.  D.,  298. 


1252. 

PRE-EMPTION  PINAL  PROOP-RESIDENCE. 

R.  T.   HEMING. 

Temporary  absence  in  the  discharge  of  an 
official  duty,  after  a  p)eriod  of  continuous  resi- 
dence greater  than  required  by  law,  does  not 
constitute  abandonment. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  5,  1887.— 6  L.  D.,  307. 


1253. 


PRE-EMPTION  PINAL  PROOP-ADVERSE 

CLAIM. 

WADE  V.   MEIER. 

A  pre-eroptor  who,  in  the  absence  of  an  ad- 
Terse  claim,  elects  to  make  final  proof  must 

27 


abide  the  result  thereof,  and  submit  to  an 
order  cancelling  his  filing,  in  the  event  that 
his  proof  fails  to  show  due  compliance  with 
the  law. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  5,  1887. — 6  L.  D.,  308. 


[For  other  matters  bearing  upon  the  subject 
of  Pre-emptions,  see  the  following  under  other 
heads:  Nos.  27,  29,  62,  70,  73»  77i  88,  94, 
96,99,106,  III,  112,  117,  4i9»  438,443*  555» 
578,  592,  615,  620,  664,  667,  829,  836,  841, 
846,  879,  885,  889,  895.  899,  903,  916,  983, 
1012,  1310,  1364,  1369,  1373,  1376,  1378, 
1380,  1386,  1389,  1392,  1395,  1405,  141 1, 
1412.  1413,  1419,  1421,  1435,  1443.  M48, 
145".  H53.  H58,  1459.  1460,  1463,  1464, 
1468,  1482,  1488,  1489,  1493,  1494,  1500, 
1501,  1503,  1504,  1528,  1543.  1547,  1549, 
1571,  1574,  1576,  1577,  1585,  1591,  1599, 
1601,  1608,  1609,  1613,  1615,  1616,  1621, 
1622,  1626,  1627,  1631,  1637.  1652,  1653, 
1656,  1678,  1711,  1713,  1739.  1922,  1990* 
2007,  2019,  2038,  2054,  2061,  2067,  2070, 
2083,  2092,  2093,  2095,  2096,  2097,  2099, 
2100,  2102,  2105,  21 13,  21 15,  2118,2123.] 
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PRIVATE  ENTRIES,  Nos.  1254  to  1266. 


1254. 

PUBLIC  OPFERING-ISOLATED  TRACTS. 

JOSEPH   W.  FORDNEY. 

Section  2455,  Revised  Statutes,  is  not  applic- 
able to  localities  where  there,  remains  a  con- 
siderable quantity  of  unoffered  lands. 

It  is  not  the  policy  of  the  Land  Department 
to  open  public  lands,  and  particularly  timber 
lands,  to  cash  purchase  through  public  offering. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Marquette,  Mich.,  October  18, 
1881.— 3  L.  D..  149;  "  C.  L.  O.,  229. 


Secretary  Teller  to  Commissioner  McFar- 
land,  October  2,  1884.— 3  L.  D.,  129;  1 1  C. 
L.  O.,  222;  see  Nos.  1259,  1260,  2029. 


1257. 


1255. 


WILLIAM  H.  PBTERSON. 

An  entry  having  been  canceled  and  change 
of  entry  authorized,  but  not  perfected,  a  party 
showing  a  bona  fide  title  to  the  land  is  en- 
titled to  have  the  canceled  entry  reinstated. 

Commissioner  McFarland  to  register  and 
receiver,  Boonville,  Mo.,  January  24,  1884. — 
2  L.  D.,  657. 


1256. 


PRIYATE  ENTRT-LAND  REDUCED  IN 

PRICE. 

WEIMAR   ET  AL.   V.  ROSS. 

A  private  entry  on  land  not  subject  thereto 
because  not  re  offered  after  being  reduced  in 
price,  is  against  law  and  invalid,  and  must 
be  set  aside,  as  ruled  in  Sipchen  v.  Ross; 
and  the  pre-emption  applications  (in  this 
case  )  may  be  accepted  as  of  their  datei 
of  filing,  and  duly  proceeded  with,  leaving 
the  general  question  involved  in  the  Sipchen 
case  for  further  consideration  as  other  cases 
involving  it  are  presented. 


RAILROAD  LIMITS-LAND  REDUCED  IN 

PRICE. 

A.   W.   WOODALL. 

Where  the  Commissioner  rejected  the  cash 
entry  because  the  tract  had  not  been  reoffered 
at  the  reduced  price,  provided  by  act  of  June 
15,  1880,  and  because,  being  made  two  days 
after  October  31,  1 881,  it  was  not  confirmed 
by  act  of  March  3,  1 883;  and  where  there  is 
no  evidence  that  the  circular  of  October  10, 
1881,  notifying  the  local  offices  of  the  change 
in  the  Departmental  construction  of  the  scope 
of  the  previous  law  and  forbidding  the  receip>t 
of  further  entries,  had  reached  the  local  office 
in  question  at  date  of  Woodall's  entry ;  it  is 
assumed,  on  appeal,  that  said  circular  had  not 
reached  said  office  on  October  31,  and  that 
£he  entry  was  confirmed  by  said  act. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  24,  1885.-3  L.  D.,  339. 


1258. 


PRIVATE  ENTRY-LAND  REDUCED  IN 

PRICE. 

WEIMAR   ET  AL.  V.  ROSS.      (ON   REVIEW,  3    L. 

D.,  129.) 

The  Department  having  decided  that  the 
private  entry  was  void,  because  when  made 
the  land  had  not  been  re -offered  since  its  re- 
duction in  price,  and  hence  no  bar  to  pre- 
emption filings,  such  decision  is  vacated  and 
the  question  held  for  further  consideration. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  3,  1885.— 3  L.  D.,  441 ;  II  C. 
L.  O.,  371. 
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1259. 

PKIYATB  ENTRY-LAND  REDUCED  IN 

PRICE. 

PECARD  V.  CAMENS,  AND  OTHER  CASES. 

Where  land  had  been  once  offered,  then 
increased  in  price  and  again  offered,  and 
while  in  that  condition  declared  by  Congress 
to  be  subject  to  sale  at  the  first  price,  and 
private  entries  were  allowed  therefor  without 
further  offering,  such  entries  are  not  void,  but 
voidable,  for  want  of  a  restoration  notice,  and 
may  be  confirmed  by  the  Board  of  Equitable 
Adjudication.  The  case  of  Eldred  v.  Sexton 
cited  and  distinguished. 

As  section  2271  of  the  Revised  Statutes 
denies  the  right  of  pre-emption  on  a  tract 
theretofore  disposed  of,  when  such  disposal 
has  not  been  confirmed  by  the  Land  Office  on 
account  of  an  alleged  defect  therein,  the  par- 
ties claiming  as  pre-emptors  herein  have  no 
standing  as  rightful  claimants. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  17,  1885. — 4  L.  D.,  152;  12  C.  L. 
O.,  194;  see  No.  1256. 


1260. 


PRIVATE  ENTRY-LAND  REDUCED  IN 

PRICE. 

WEIMAR   £T  AL.  V,  ROSS. 

Following  the  Departmental  ruling  in  the 
case  of  Pecard  v.  Camens,  the  private  entries 
herein  are  held  not  void,  but  voidable,  and 
subject  to  confirmation  by  the  Board  of  Equit- 
able Adjudication. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  14,  1885. — 4  L.  D.,  285;  12  C.  L. 
O.,  307;  see  Nos.  1256,  1259. 


1261. 


PRIVATE  ENTRY-RESTORATION  NOTICE 
REQUIRED. 

HARLOW  BAIRD. 

The  land  applied  for  was  marked  on  the 
plat  in  the  local   office   with  the  number  of 


a  private  entry,  and  though  so  marked 
probably  through  mistake,  it  was  not  there- 
after subject  to  private  entry  until  regularly 
restored  by  public  notice. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  9,  1886. — 4  L.  D.,311 ;  12. C.  L.  O., 
283. 


1262. 


CASH  ENTRY-RESERYATION. 

ALEXANDER   POI.SON. 

The  prior  pending  claim  having  been  re- 
jected, the  entry  herein,  allowed  before  the 
record  was  thus  cleared,  is  permitted  to  re- 
main intact. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  30,  1886.— 4  L.  D.,  364;  X2  C.  L. 
O.,  295. 


1263. 


OEPERED  LANDS-PRIVATE  ENTRY. 

JOHN  C.  TURPEN. 

Tracts  withheld  from  public  sale  through 
erroneous  markings  on  the  plats  or  records,  or 
by  orders  of  the  General  Land  Office,  are  not 
subject  to  private  entry  except  after  public  no- 
tice of  restoration. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  31,1886.-5  L.  D.,  25;  13  C. 
L.  O.,  140. 

Review  denied  September  28,  1886. — 5  L. 
D.,  183. 


1264. 


PRIVATE  ENTRY-PORMAL  LIMITATION. 

JOHN    E.   JORDAN; 

A  private  cash  entry,  upon  one  certificate, 
will  not  be  allowed  for  more  land  than  can  be 
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described  by  sub-divisions   in  the  ordinary 
form  of  cash  certificate  and  patent. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  5,  1886. — 5  L.  D.,  30;  13  C. 
L.  O.,  140. 


1265, 


PRITATK  CASH  ENTai;  ERRONEOUS 
SURVEY. 

E.   W.   HARRIS. 

Land  within  the  limits  of  the  official  sur- 
vey of  a  private  claim,  in  excess  of  the  amount 
confirmed  and  patented,  is  not  subject  to  pri- 
vate cash  entry ;  and  can  only  be  disposed  of 
after  the  survey  has  been  duly  amended. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  25,  1887.— 5  L.  D.,  660. 


1266. 

PRIVATE  CASH  ENTRY-EQUITABLE 
AWUUICATION. 

WILHELM   BOEING. 

Although  the  order  restoring  these  lands  to 
entry  limited  their  appropriation  to  applicants 
under  the  homestead  or  pre-emption  law,  yet 
as  the  tract  herein  has  been  **  offered/'  a  pri- 
vate cash  entry  thereof  may  be  sent  to  the 
Board  of  Equitable  Adjudication,  there  being 
no  adverse  claim  or  indications  of  bad  faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  25,  1887. — 6  L.  D.,  262. 


[For  case  of  Thomas  Underbill — ^applica- 
tion for  amendment  of  ordinary  private  entry 
— see  No.  2027.] 
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PRIVATE  LAI^D  CLAIMS,  Nos.  1267  to  1360. 


1267. 

PRIYATE  CLAIM-CORRECTION  OF  SURVEY. 

TOWN  OF  CHILI  LI. 

A  survey  made  under  instructions  given 
upon  an  erroneous  tnanslation  of  original  title 
papers,  etc.,  ordered  to  be  corrected. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  July  21,  1881. — I  L.  D.,  285;  see 
Nos.  1308,  1329. 


1268. 

PRIVATE  CLAIM -RESERVATION. 

PASO   DE    LAS    ALGODONES. 

Notwithstanding  the  withdrawal  of  the 
claim  from  before  Congress,  it  not  having 
been  finally  disposed  of  nor  abandoned,  the 
lands  covered  by  it  remain  in  a  state  of  reser- 
vation. 

Commissioner  McFarland  to  U.  S.  surveyor- 
general,  Tucson,  Ariz.,  September  13,  1881. 
—  I  L.  D.,  166. 


1269. 

PRIVATE  CLAIM-CONTROL  OF  LOCATION. 

RANCHO  SAN   JACINIO   NUEVO   Y   PUTRERO. 

Where  a  private  claim  for  quantity,  within 
exterior  limits  containing  larjjer  quaniiiy,  was 
ostensibly  satisfied  by  a  survey,  and  while  so 
apparently  satisfied  the  United  .Stales  sold  and 
patented  lands  wiihm  the  exterior  limits  as 
public  lands,  which  (the  original  survey  of 
the  private  claim  bein^  set  aside)  were  in 
eluded  in  a  new  survey  thereof:  HeUs  on  oh 
jeaions  to  said  new  survey  on  the  pan  of  said 
patentee,  there  iieing  still  ample  space  within 
the  exterior  limits  to  satisfy  the  private  claihi 
without  including  said  patented  lands,  that  ii 
should  be  so  satisfied,  and  new  survey  ordered 
accordingly. 


Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, November  19,  1881. — i  L.  D.,  245; 
see  No.  1271. 


1270. 

PRIVATE  CLAIM-JURISDICTION. 

RANCHO   ALISAL. 

A  survey  made  aud  approved  before  the 
passage  of  the  act  of  June  14,  i860,  published 
and  ordered  into  the  United  Slates  district  court 
under  that  act,  and  pending  iherein  at  the 
passage  of  the  act  of  July  i,  1864,  was  within 
the  jurisdiction  of  said  court,  and  its  approval 
thereof  was  final. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, January  4,  1882. — I  L.  D.,  173;  9 
C.  L.  O.,  II;  see  No.  1348. 


1271. 


PRIVATE   CLAIM-CONTROL  OF  LOCATION. 

RANCHO  SAN   JACINTO   NUEVO   Y  POTRERO. 

The  location  of  a  confirmed  Mexican  grant, 
within  limits  embracing  larger  quantity,  may 
be  controlled  by  the  General  Land  Office,  as 
against  the  selection  of  the  confirmee. 

In  making  the  survey,  however,  reasonable 
nnd  not  arbitrary  discretion  should  be  exer- 
cised. 

Acting  Secretary  Bell  to  Commissioner  Mc- 
Farknd,  February  17,  1882. — I  L.  D.,  179. 
see  No.  1269. 


1272 


PRIVATE  CLAIM-DECREE  OF  CONFIR- 
MATION. 

RANCHO   EL   SOBRANTE. 

The  translation  of  the  orignal  title  papers, 
adopted  in  the  decree  of  confirmation  is  the 
official  translation,  and  cannot  be  changed  in 
construing  the  decree. 
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The  term  sobrante,  means  simply  surplus ; 
a  grant  for  a  "  sobrante,"  is  not  a  grant  by 
nanUt  necessarily  including  all  the  surplus  of 
the  tracts  referred  to  ;  but  is  subject  to  words 
of  limitation  designating  the  particular  location 
of  the  surplus  granted. 

As  to  boundaries  and  extent,  the  decree  of 
confirmation  must  be  the  guide  in  making  the 
survey. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  February  23,  1882. — i  L.  D.»  181 ; 
see  Nos.  1286,  1288. 


1273. 


PBIVATB  CLAIM-SECOND  PUBLICATION  OF 

SURYET. 

RANCHO  ARROYO  DEL  RODEO. 

Where  publication  of  the  survey  of  a  pri- 
vate land  claim  in  California  has  been  regu- 
larly made  and  certified  to  under  the  act  of 
June  14,  i860,  all  parties  are  concluded,  and 
patent  should  issue  for  the  claim  surveyed. 
A  subsequent  publication  under  the  act  of  July 
I,  1864,  is  invalid. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  March  10,  1882. — I  L.  D.,  260. 


1274. 


1275. 

PRITATE  CLAIM-REQUEST  FOR  INSTRUC- 
TIONS. 

VIGIL  AND  ST.  VRAIN. 

Commissioner  McFarland  to  Secretary  Tel- 
ler, May  5,  1882. — 1  L.  D.,  266;  see  Not. 
1277,  1294,  1307. 1313, 1323. 


1276. 

PRIVATE   CLAIM- FRENCH   GRANT- CON- 
FIRMATION. 

BRADISH   JOHNSON. 

Grants  made  by  the  representatives  of 
France,  after  the  cession  of  the  Province  to 
Spain,  were  void,  unless  recognized  by  Spanish 
authority  subsequent  to  the  cession,  and  before 
the  transfer  by  Spain  to  the  United  States. 

There  is  r.o  authority  of  law  empowering 
the  General  Land  Office  to  adjudicate  affirma- 
tively and  declare  claims  under  foreign  grants, 
to  be  held  hy  compute  titU^  in  effect  to  confirm 
the  same.  Parties  relying  upon  such  grants 
must  assert  and  defend  their  claims,  if  assailed, 
in  the  courts. 

Commissioner  McFarland  to  register  and 
receiver.  New  Orleans,  La.,  June  2,  1882. — I 
L.  D.,  272. 


PRIVATE  CLAIMS-DELIYERT  OF  PATENT. 

CANON    UK  SAN   DIEGO. 

Where  the  title  is  in  litigation,  and  opposf 
ing  parties  claim  the  delivery  of  the  patent,  it 
will  be  retained  until  the  ownership  of  the 
land  is  judicially  settled  ;  but,  if  essential  for 
purposes  of  the  litigation,  it  may,  on  stipula- 
tion of  the  parties,  be  delivered  to  a  responsi- 
ble person  to  be  held  in  trust  for,  and  finally 
delivered  to,  the  one  legally  entitled  thereto. 

Commissioner  McFarland  to  U.  S.  surveyor- 
general,  Santa  Fe,  N.  Mex.,  March  20,  1882. 
— I  L.  D.,  287. 


1277. 

VIGIL  AND  ST.  TRAIN. 

Review  of  facts  reported  and  direction  that 
evidence  of  title  of  the  tract  awarded  to  her 
be  issued  to  Mrs.  Hicklin. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  12,  1S82. — i  L.  D.,  269;  9  C.  L. 
0.,83;  see  Nos.  1275, 1294, 1307, 1313, 1323. 


1278. 


PRIVATE  CLAIM-SURVEY -JURISDICTION. 

RANCHO   LAS  CRUCES. 

The  act  of  June   19,    1878,  gave  to  the 
United  States  district  court  jurisdiction  to  hear 
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and  determine  as  to  the  title  of  the  claimant, 
and  to  the  Land  Department  the  final  location 
of  the  claim. 

The  survey  was  therefore  properly  published 
by  the  surveyor -general,  and  objections  thereto 
filed  before  him  by  party  in  interest  as  contes- 
tant. Motion  to  dismiss  the  objections  on  the 
ground  that  the  court  had  power  to  and  did 
determine  the  location  is  untenable  and  over- 
ruled. 

Commissioner  McFarland  to  U.  S.  surveyor- 
general,  San  Francisco,  Cal.,  July  13,  1882. — 
I  L.  D.,262. 


1279. 

PKIYATE  CLAIM-SURVEY- PUBLICATION. 

RANCHO    MISSION   DE   LA   PURISIMA. 

Construction  and  application  of  the  term 
^*  sobrante, "  as  used  in  the  decision  of  the 
Department  of  July  21,  1873,  in  ^^^  "  Lompoc 
contest." 

A  survey  approved  by  the  surveyor  general 
is  the  official  survey  in  the  case,  and  must  be 
published  as  such.  A  survey  subsequently 
made  and  published  independently  of  the 
former  is  invalid. 

Whatever  construction  may  be  put  upon  the 
Lompoc  decision,  the  grant  cannot  b§  extended 
beyond  the  decree  of  confirmation. 

Survey  directed  to  correspond  with  terms  of 
decree. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  19,  1882.— I  L.  D.,  248. 


1280. 


DECISION  OP  DEPARTMENT  IN  ANOTHER 
CASE  DOES  NOT  CONCLUDE  RIGHT  OP 
PARTY  TO  BE  HEARD. 

PART  OF  RANCHO  NAPA — FRANK,  CONFIRMEE. 

On  application  by  parties  in  opposition  to 
confirmee  that  patent  issue  to  him  on  survey 
published  under  act  of  i860,  and  approved  by 
United  States  district  court  (claiming  the  case 
to  be  withm  the  Alisal  decision),  notwith- 
standing repttblicaUon  under  act  of  1864  had 


been  ordered  by  Commissioner,  affirmed  by 
Department. 

Held  by  Department,  on  application  for 
instructions,  that  the  case  proceed  before  the 
surveyor-general  in  the  usual  way. 

That,  though  the  questions  involved  might 
be  similar  to  those  in  the  Alisal  case,  the  con- 
firmee should  have  the  right  to  present  his 
side,  notwithstanding  the  decision  in  that  case. 

Secretary  Teller  to  the  Commissioner  of  the 
General  Land  Office,  July  25, 1882. — i  L.  D., 
246. 


1281. 

PRIVATE  CLAIM-CONPIRM  ATION-SURVEY . 

RANCHO  CORTE   DE  MADERA   DEL    PRESIDIO. 

Decree  of  Board  of  Land  Commissioners 
confirmed  claim  by  boundaries. 

Decree  of  United  States  District  Court 
affirmed  decree  of  Board  "  in  all  things." 

Decision  of  Department  (Delano,  Secretary) 
on  appeal,  directing  a  survey  conforming  to 
juridical  possession,  was  final  upon  the  ques- 
tions of  quantity  and  boundaries  (unless,  with- 
in some  rule  of  review,  it  could  be  properly 
opened  for  revision),  and  it  only  remained  to 
conform  the  survey  to  the  decision. 

The  technical  objection  to  the  survey  made 
under  this  decision,  as  to  manner  of  its  exe- 
cution, not  sufficient  to  impair  its  validity. 

Decisions  of  the  Department  of  December 
31,  1877,  *ind  May  30,  1880,  revoked;  and 
that  of  the  Commissioner  of  September  18, 
1878  (modified  so  as  to  exclude  from  the  sur- 
vey Peninsula  island  and  the  small  island 
occupied  as  a  military  reservation),  affirmed. 

Secretary  Teller  to  Commissioner  McFar« 
land,  July  28,  1882. — I  L.  D.,  23^;  9  C.  L. 
O.,  237. 


1282. 

MILITARY  RESERVATION. 

EASTERN   BOUNDARY  OF   PRESIDIO   AT  SAN- 

FRANCISCO. 

The  question   of   what  was  intended  by 
words,  '<  as  established  by  the  United  States  au 
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thoriiies,"  having  been  passed  upon  by  the 
proper  officer,  the  head  of  the  Department 
having  control  of  the  sulyect  matter,  upon 
whose  action  and  reports  to  Congress  the  act 
had  been  pas';ed,  and  who  must  of  necessity  take 
the  proper  action  to  execute  it,  his  decision  is 
the  final  act  of  the  Executive,  and  is  binding. 

Secretary  Teller  to  the  Commissioner  of  the 
General  Land  Office,  August  2,  1882. — I  L. 
D.,  168. 


1283. 


PRIVATE   CLAIM-PATENT-JURISDICTION. 

RANCHO   CASMALIA. 

Where  a  survey  has  l)ecn  approved  and  car- 
ried into  patent,  so  far  as  the  segregation  of 
the  private  land  claim  is  concerned,  this  De- 
partment has  exhausted  its  powers. 

If  corrections  are  necessary  by  reason  of 
mistakes  or  frauds,  they  must  be  sought  for  in 
the  courts. 

Commissioner  McFarland  to  U.  S.  surveyor 
general,  San   Francisco,  Cal.,  September  30. 
1882. — I  L.  D.,  229. 


1285. 

PRIVATE  CLAnr-RESERVATION  PENDING 
HNAL  ACTION. 

SAN   JUAN    DE   LAS   BOQUILAS   Y   NOGALES. 

The  land<  covered  by  the  claim,  as  pre- 
sented by  the  claimant  for  (onjirmation^  are  re- 
served from  disjH)siiion  by  the  Govcnmcnt 
until  the  rejection,  or  (if  confirmed)  final  lo- 
cation of  the  claim  ;  notwithstanding  a  pre- 
liminary survey  has  been  made  by  the  surveyor- 
general,  excluding  portions  of  the  land  within 
the  boundaries  so  claimed. 

Commissioner  McFarland  to  U.S.  surveyor- 
ijeneral,  Tucson,  Ariz.,  April  2,  1883. — I  L. 
D.,  167. 


1286. 


RANCIIO  EL  SOBRANTE-ON  APPLICATION 
I'OR  REHEARING. 

Rehearing  will  not  be  granted  when  the 
case  is  not  brought  within  the  rules  and  prin- 
ciples relating  to  new  trials. 

On  the  merits  the  arguments  and  briefs  do 
not  show  reason  for  dissent  from  the  decision 
in  the  case. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  4,  1883. — '  L-  ^-1  209;  see  Nos. 
1272,  1288. 


1284. 

PRIVATE  CLAIM-CONFIRMATION-GRANT. 

ANTON   CHICO. 

Confirmation  not  being  recognized  as  being 
to  the  town  of  Anton  Chico, 

Justice  would  be  done  by  following  the 
terms  of  the  grant  or  judgment  rather  than  by 
having  regard  to  the  mere  style  of  the  case, 
and  patent  should  issue  to  Manuel  Rivera  and 
and  others,  being  the  thirty-six  men,  etc. 
Direction  accordingly. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  19,  1883.— I  L.  D.,  287;  10 
C.  L.  O.,  42. 


1287. 

PRIVATE  CLAIM-ACT  OF  FEBRUARY  5, 

1825. 

JAMES   AND   DENNIS  QUINNILTY. 

The  proviso  that  no  claim  confirmed  by  said 
act  should  exceed  in  quantity  one  square 
league  applies  to  all  the  claims  reported  by  (he 
register  and  receiver  for  confirmation,  and 
embraced  in  the  act;  and  is  not  limited  by 
their  recommendation  that  the  claim,  in  class 
six  (in  which  the  claim  in  question  is  included) , 
be  limited  in  quantity  to  one  mile  square. 

The  Quinnilty  claim  having  been  surveyed 
for  5,876.74  acres  (125.76  acres  less  thaa  the 
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maximum  quantity  confirmed) »  and  so  repre- 
sented on  the  township  plat,  patent  should 
issue  for  the  quantity  surveyed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  4,  1883.— I  i-  ^-t  ^1S'*  ^o  C.  L. 
O.,  56. 


1288. 


CALIFORNIA  PKIYATE  CLAIHS-MOTION 
FOR  REHEARING. 

RANCHO   EL  SOBRANTE. 

The  matters  presented  not  bringing  the  case 
within  the  rules  under  which  rehearings  are 
granted,  and  no  ground  being  discovered  which 
upon  the  principles  applicable  to  new  trials 
would  justify  opening  the  case,  motion  denied. 

The  merits  of  the  d^ision  having  been  ar- 
gued at  length  by  counsel,  are  also  consid- 
ered, and  no  reason  found  for  dissent  from  the 
conclusions  reached  therein. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  4,  1883.— 2  L.  D.,  344;  see  No. 
1272. 


1289. 


PRIVATE  CLAIM-DECREE- SURYET-PUB- 

LICATION. 

RANCHO   BUENA   VISTA. 

When  the  decision  of  the  United  States  dis 
trict  court  confirming  a  private  land  claim  was 
announced,  but  formal  decree  not  entere(f;'^ 
decree  nunc  pro  tnnc  has  the  same  force  and 
effoct  as  if  entered  at  the  time  of  the  decision. 

A  survey  of  such  a  claim,  approved  by  the 
surveyor-general,  is  the  official  survey  and 
must  be  taken  as  the  foundation  for  perfecting 
ihe  location.  A  survey  made  and  published 
subsequently,  without  regard  to  it,  is  of  no  val- 
idity. 

Commissioner  McFarland  to  U.  S.  surveyor- 
general,  San  Francisco,  Cal.,  April  9,  1883. — 
I  L.  D.,  210;  see  Nos.  824, 1317, 1320, 1351. 
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1290. 

FRIT  ATE  CLAIK-CONFIRHAIIQN-^BOirNA^ 

ART. 

RAMON  VIGIL  GRANT. 

Where  "  mountains  "  are  made  the  boundary 
of  a  grant,  the  foot  or  base  (unless  otherwise 
expressed)  is  intended  and  must  be  taken  as 
the  limit  of  the  claim. 

Commissioner  McFarland  to  U.  S.  surveyor* 
general,  Santa  Fe,  N.  Mex.,  April  10,1883. — 
I  L.  D.,  288. 


1291. 

PRIYATB  CLAIK-B0UNDARIB8-RE8 
JUDICATA. 

RANCHO  SANTIAGO  DE  SANTA  ANA. 

Where  the  boundary  of  a  claim  is  a  river 
which  has  changed  its  course,  cutting  off  a 
part  of  the  claim,  the  change  does  not  deprive 
the  claimant  of  the  excised  land ;  the  bound« 
ary  remains  where  the  river  ran  at  the  date  of 
the  grant. 

A  boundary  which  is  to  terminate  at  the 
sea-shore,  reaches  its  termination  where  it 
intersects  the  line  of  ordinary  high  water,  at 
at  the  head  of  an  inlet,  or  arm  of  the  sea. 

The  Commissioner  of^^^General  Land 
Office  has  authority  to  ^^^^Bnvestigation, 
the  taking  of  testimon^^^^^Brther  report 
by  the  surveyor-general^^^Hpise  of  a  sur- 
vey, notwithstanding  excipiPsnave  not  been 
taken  thereto. 

In  case  of  contiguous  claims  the  Commis- 
sioner is  not  estopped  by  the  adjudication  and 
location  of  one,  from  determining  a  location 
of  the  other  that  may  cause  them  to  overlaps 
The  previous  decision  is  only  res  judicata  as 
to  the  claim  to  which  it  relates.  It  is  made 
the  Commissioner's  duty  by  statute  to  see  that 
the  location  of  the  claim  under  examination 
by  him,  conforms  to  the  decree  of  confirma- 
tion as  closely  as  practicable.  Any  conflict 
between  the  two  locations  must  be  detennined 
by  the  courts. 

Secretary  Teller  to  Commissioner  McFaiv. 
land,  April  14,  1883.— I  L.  D.,  213 ;  see  No. 

1312- 
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1292. 

TRIVATE  CLAIM-SrECIAL  JURISDICTION. 

PETER   SHERREBACK   CLAIM. 

The  United  Stale?s  circuit  judge  having  at- 
tended and  held  a  lerm  of  the  district  court, 
it  will  ])e  presumed  that  the  fornialilies  pre- 
scribed l)y  the  second  section  of  the  act  of 
March  2,  1855,  to  enable  him  to  do  so,  were 
complied  with,  though  not  specifically  appear- 
ing in  the  record  ;  especially  so,  as  the  pro- 
visions referred  to  appear  to  be  merely  direc- 
tory. 

As  a  judgment  or  order  void  for  want  of 
jurisdiction  is  no  prcteciion  to  parties  or  offi- 
cials acting  thereunder,  it  is  competent  to  ex- 
amine as  to  the  question  of  jurisdiction ;  par- 
ticularly when  the  subject  is  not  embraced  in 
the  general  powers  of  the  court;  the  jurisdic 
tion  being  creatett  by  special  statute,  for  a 
special  purpose.  The  record  showing  the  es- 
sentia! facts,  the  objection  of  want  of  jurisdic- 
tion will  be  overruled. 

Patent  for  a  private  claim  in  California  can- 
not issue  under  Revised  Statutes  2447.  That 
section  only  applies  to  cases  where  no  provi- 
sion is  made  for  patent.  The  several  acts  pro- 
viding for  the  confirmation  of  such  claims  in 
California  aui^^^  patents  to  issue  for  all 
confirmed  cl 


Commissioner  McFarland  to  register  and  re- 
ceiver, New  Orleans,  La.,  June  6,  1S83. — 2 
L.  D.,  393. 


Commissiaj^^^^Krland  to  U.  S.  surveyor- 
general,  San  ^mPco,  Cal.,  April,  1883.^  I 
L.  D.,  223;  10  C.  L.  O.,  77;  see  No.  131 1. 


1293. 


PRIVATE  CLAIMS-RIO  HONDO  PRIVATE 
CLAIM-STATE  SELECTION. 

WILLIAM   V.   SMITH. 

State  swamp  selections  found  to  be  within 
the  limits  of  the  private  claim,  having  been 
approved  subject  to  all  valid  objections,  the 
State  look  no  land  by  the  approval  that  was 
not  found  to  be  free  from  the  private  claim 
on  its  final  adjudication. 


1294. 

MOTION  FOR  SUBSTITUTION. 

MRS.   LEANN  S.    KING  V.  THOMAS   LEITENS- 

DORFER. 

Motion  by  Mrs.  King  to  be  substituted  in 
place  of  Leiiensdorfer  in  his  appeal  from  de- 
cision of  register  and  receiver  rejecting  his 
claim  under  the  Vigil  and  St.  Vrain  grants ; 
she  having,  by  judgment  and  sale  under  exe- 
cution in  her  favor  against  him,  become  the 
purchaser,  as  alleged,  of  the  land  claimed. 

To  recognize  the  right  of  substitution  in 
such  case  would  inaugurate  a  practice  incon- 
venient at  best ;  successive  demands  therefore 
might  be  made,  in  e^h  of  which  modes  of 
transfer  and  title  of  parties  must  he  adjudicated 
matters  belonging  properly  to  the  courts. 

The  ownership  of  the  whole  interest 
claimed  cannot  be  determined  from  the  proofs 
presented. 

The  judgment  under  which  the  interest  in 
question  is  claimed  to  have  passed  to  the 
mover  is  pending  on  writ  of  error  in  the 
higher  court;  its  reversal  would  divest  her 
of  such  interest. 

The  objection  of  the  motion  is  to  strengthen 
the  position  of  the  mover  as  claimant  and  aid 
her  in  demands  upon  the  settlers  on  the  land 
claimed ;  huT.  if  her  judgment  should  be  re- 
versed or  Leitensdorfer*s  claim  finally  rejected, 
they  would  lose  whatever  they  had  paid  in 
(^m  promises. 

The  order  of  the  President,  referred  to,  is 
still  in  force,  and  under  it  the  General  Land 
Office  has  no  jurisdiction  of  the  appeal  in 
question  which  was  abrogated  by  it;  and  to 
assume  to  set  aside  a  party  to  the  record  and 
substitute  another  would  be  manifestly  un- 
warranted. 

Motion  denied. 

Commissioner  McFarland  to  register  and 
receiver,  Pueblo,  Colo.,  June  27,  1883. — 2  L. 
D.,  378;  see  Nos.  1275,  "77,  1307,  1313, 
1323. 
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1295. 

APPLICATION  TO  REOPEN  CASE,  ETC. 

RANCHO  LAS  VIRGENES. 

Where  the  application  raises  the  same 
question  formerly  considered,  all  parties  in 
terested  having  had  fufl  opportunity  to  be 
heard  and  produce  testimony,  and  no  new 
matter  of  law  or  fact  is  presented,  all  having 
been  fully  investigated,  the  case  must  be  held 
definitely  settled,  and  reopening  denied.     . 

Secretary  Teller  to  Commissioner  McFar- 
land  July  2,  1883.— 2  L.  D.,  345. 


1296. 

STJRYETOB-GENERAI/S  REPORT-APPEAL- 

REHEARING. 

TOWN  OF  ALBUQUERQUE. 

Appeal  docs  not  lie  from  report  of  surveyor 
general  for  New  Mexico,  to  Congress,  upon  a 
private  land  claim. 

The  appeal  is  ineffective  for  want  of  notice 
to  the  opposite  party. 

The  grounds  alleged  for  rehearing  do  not 
sustain  the  motion  for  rehearing. 

The  motion  for  rehearing  is  informal  and 
invalid  for  want  of  notice  to  the  opposing; 
party,  and  of  the  affidavits  required  by  Rule  78. 

Appeal  from  report  and  from  decision  de 
Dying  rehearing  dismissed. 

Commissioner  McFarland  to  surveyor-gen- 
eral, Sante  Fe,  N.  Mex.,  July  10,  1883.— 2  L 
D.,  413 ;  10  C.  L.  O.,  216  ;  see  No.  1298. 


1297. 

ON  MOTION  POR  REVIEW  OF  DECISION  BY 
SECRETARY  SCUURZ.  MARCH  3,  1881. 

PUEBLO   LANDS    OF  SAN   FRANCISCO. 

The  right  to  the  Pueblo  title  and  possession 
rests  in  the  city  of^San  Francisco  by  judicial 
confirmation. 

The  description  of  the  land  confirmed  being 
«  so  much  of  the  extreme  upper  portion  of 
the    peninsula,    above    ordinary    high-water 


mark,  *  *  *  as  will  contain  an  area  of 
4  square  leagues ;  said  tract  being  bounded 
north  and  east  by  Bay  of  San  Krancisco,  on 
the  west  by  the  Pacific  Ocean,"  etc.,  the  line 
intended  must  be  taken  to  be  the  line  of  or- 
dinary high-water  mark  of  the  bay  and  ocean 
proper,  crossing  the  mouths  of  creeks  and  es- 
tuaries and  including  the  same  and  the  shores 
thereof,  although  lying  below  the  line  of  or- 
dinary high  tide. 

The  decision  of  Secretary  Schurz,  making 
the  "  Red  Line  Map  "  the  basis  of  the  survey 
directed  thereby,  did  not  require  it  to  be  in- 
flexibly adhered  to,  but  required  the  tide  line 
of  the  bay  to  be  followed,  and  not  that  of  the 
banks  of  estuaries  and  streams. 

Compliance  with  former  decision  directed. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  12,  1883. — 2  L.  D.,  346;  10  C.  L. 
O.,  176;  see  Nos.  1304,  1332. 


1298. 


TINDER  RULES  OF  PRACTICE  83,  84. 

TOWN  OF   ALBUQUERQUE. 

When  appeal  has  been  denied  by  the  Com 
missioner,  application  to  the  Department  for 
111  order,  under  Rules  83  and  84,  thnt  the 
record  in  the  matter  be  sent  up,  will  be  de- 
nied in  the  absence  of  facts  set  forth  justifying 
the  exercise  of  the  supervisory  power. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  17,  1883. — 2  L.  O.,  419;  see  No. 
1296. 


1299. 


CLAIM  UNDER  ACT  OP  PEBRUARY  5.  1875. 

SAMUEL   H.    DRACHMAN. 

Claims  under  above  act  to  be  inilinled  by 
filing  same  with  register  and  receiver;  then  to 
be  submitted  to  General  Land  Olfice  on  the 
question  of  twenty  years*  occupancy ;  if  de- 
cided adversely  to  claimant  the  land  will  be 
open  to  pre-emption  or  h«imesiead  ;  the  occu- 
pant, at  date  of  act,  though  having   settled 
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Awithin  'less  tban  twenty  years,  to  have  prior 
^ght. 

.  Register  and  receiver  should  act  jointly  in 
■ottses  under  said  act. 

Commissioner  McFarland  to  register  and 
receiver,  Tucson,  Ariz.,  July  23,  1883. — ^  ^• 
D.,340. 


1300. 

PEOOFS-ACT  OF  FEBRUARY  5.  1875. 

SOLOMON    WARNER. 

'Proof  of  occupancy  should  be  definite ;  facts 
should  be  required  to  be  proved,  and  not  con- 
clusions of  witnesses  accepted. 
-.-Where  proof  is  not  definite  and  sufficient, 
negister  .  and  receiver  should  summon  wit- 
nesses land  examine  them  orally,  on  inter- 
rogatories, as  per  instructioc  herein  given. 

Commissioner  McFarland  to  register  and 
receiver,  Tucson,  Ariz.,  July  31,  1883. — 2  L. 
D.,  341. 


The  case  appears  to  be  res  judicata^  and  the 
parties  estopped  both  by  conduct  and  the  rec- 
ord from  receiving  indemnity  scrip  under  the 
general  scrip  act  of  June  2,  1858. 

Scrip  cannot  issue  in  the  Toups  claim  upon 
the  first  confirmation  by  the  *'  old  board ;" 
and  where  it  is  judicially  determined  that 
Lanfear  and  his  successors  have  the  best  title 
to  a  parcel  of  the  land  in  controversy,  the 
property  vests  in  ihem  under  the  confirmatory 
act  and  patent ;  but  where  the  rights  of  other 
claimants  are  found  to  be  superior,  the  patent 
becomes  inoperative  and  no  confirmation  to 
Lanfear  under  the  act  of  1856  attaches. 

Acting  Commissioner  Harrison  to  surveyor- 
general,  New  Orleans,  La.,  October  5, 1883. — 
2  L.  D.,431. 


1301. 

PRELIMINARY  SURYET-CORRBCTION. 

FELIPE  TEKOYA. 

;<Prelnninary  survey  not  to  be  taken  as  au- 
thpfilative  location  of  claim ;  final  location  is 
.left  to  Land  Department  to  be  made  in  con- 
formity with  confirmation,  and  cannot  be  made 
until  after  confirmation. 

.X>>mmissioner  McFarland  to  surveyor  gen- 
eral, Santa  Fe,  N.  Mex.,  September  19, 1883. 
— 2  L.  D.,  419. 


1302. 

MBRGBR-RES  JUDICATA-INDEMNITT. 

CHILDREN   OP   PAUL  TOUPS. 

The  claim  of  the  Toups  children  and  that 
of  St.  Aroand  were  merged  in  Lanfear  by  act 
of  August  18,  1856.  The  survey,  approval, 
confirmation,  and  patenting  of  the  Toups 
claim  comprehend  a  location  and  satisfaction 
.  thereof  by  the  United  States. 


1303. 

PRINCIPLE  OF  RES  JUDICATA  APPLIED. 

HEIRS  OF   ANTONIO  GRASS. 

Where  a  claim  was  for  3,000  arpents,  and 
held  to  have  been  confirmed  for  1,280  acres 
only,  and  application  for  satisfaction  of  balance 
by  issue  of  certificates  of  location  rejected  by 
surveyor-general,  appeal  taken  therefrom  and 
withdrawn ;  on  subsequent  application  to 
General  Land  Ofiice  for  issuance  of  certifi- 
cates, claim  held  res  Judicata  by  decision  of 
surveyor-general,  and  application  denied. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  17,  1883. — 2  L.  D.,  394. 


1304. 


APPLICATION  FOR  SPECIAL  FINDIKO  OP 

PACTS. 

PUEBLO  LANDS  OF  SAN   FRANCISCO. 

• 

Requests  of  applicants  for  findings  replied 
to  seriatim. 

Suggestion  to  Commissioner  to  advise  sur- 
veyor-general that  he  is  expected  and  directed 
to  make  the  survey  in  accordance  with  the 
decisions  relating  thereto  within  twenty  days 
from  receipt  of  order,  and  without  delay  return 
it  for  approval. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  October  i8,  1883. — 2  L.  D.,  353;  see 
Nos.  1297,  1332. 


1305. 

SUCCESSION   PROCEEDINGS  -  REQUISITES. 

DAVID  DEVOR. 

Claimant  died  about  1856;  succession 
opened  in  1872  ;  and  without  proof  as  to  heirs, 
former  proceedings,  or  want  of  them,  sale  of 
claim  was  ordered. 

On  application  by  purchaser  at  such  sale  for 
satisfaction  by  issue  of  certificates  of  location 
— held,  that  the  proofs  and  proceedings  were 
insufficient  to  warrant  sale  and  effect  transfer 
of  title,  and  application  denied. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  31,  1883. — 2  L.  D.,  403. 


1306. 


APPEARANCE  OP  PARTIES- SURVEY  OP 

CLAIM. 

HEIRS   OF  BERNARD   GKNOIS.     , 

When  the  character  in  which  parties  in  in 
terest  appenr  is  meagerly  described,  and  their 
appearance  recognized,  the  regularity  not  be- 
ing apparent,  on  objection  thereto,  amendment 
will  be  allowed,  the  only  probable  result  of 
dismissal  being  their  application  de  novo. 

The  location  by  survey  is  to  be  governed  by 
the  facts  shown  as  to  boundaries,  which  are 
set  forth  and  considered,  and  amendments  of 
survey  directed. 

Commissioner  McFarland  to  surveyor-gen- 
eral, New  Orleans,  La.,  November  12,  1883. 
—2  L.  D,,  395. 


1307. 


in  Washington,  and  also  by  the  local  office 
on  party  residing  at  a  distance,  or  on  the  attor- 
ney residing  in  vicinity  of  the  parly,  time  for 
appeal  will  commence  to  run  from  date  of 
latter  service, 

"When  the  decision  adjudicates  and  finally 
disposes  of  the  question  presented,  though  not 
determining  the  case  in  which  it  is  raised,  it 
does  not  come  within  the  rule  applicable  to 
matters  merely  interlocutory  and  resting  in 
discretion,  and  is  subject  to  appeal. 

Commissioner  McFarland  to  register  and 
receiver,  Pueblo,  Colo.,  November  16, 1883. — 
2L  D.,374;  loC.  L.  0.,269j  see  Nos.  1275, 
1277,  1294. 


1308. 


PRIVATE   CLAIMS-SURVEY  DIRECTED  BY 
DEPARTMENT. 

CHILILI   TOWN  GRANT. 

.  The  survey  of  the  public  land  and  of  pri- 
vate land  claims  is  within  the  jurisdiction  of 
the  General  Land  Office. 

Where  the  Department  has  given  direction 
for  the  survey  of  a  private  claim,  on  return  of 
the  survey  it  rests  with  the  Commissioner  to 
decide  whether  it  conforms  to  the  direction. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  4,  1883. — 2  L.  D.,  420;  see 
No.  1267. 


PRACTICE-APPEAL-TIME-NOTTCE-IN- 
TERLOCUTORY  AND  FINAL  ORDER. 

MRS.    LEANN   S.  KING  V.  THOMAS   LEITENS- 

DORFER. 


1309. 


CONSTRUCTION  -  DESC  RIPTION  -  LOCALITY 

-EXTENT. 

PUBLIC   LANDS  OF  SAN  JOSE. 


Construction  of  decree  of  confirmation    as 
to  description  of  boundary. 

Exnmination    of  facts   relating   to   locality 
and  extent  of  portion  of  claim  in  question. 

Commissioner  McFarland  to  surveyor-gen- 
eral, San  Francisco,  Cal.,  December  12,  1883. 
Where  notice  of  decision  is  served  by  the  j  — 2  I/.  D.,  358;    10  C.  L.  O.,  315  ;  see  No. 
General  I^nd  Office  on  the  attorneys  resident  1  13 14. 
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1310. 

EBLINQUISHMENT-UKDIYIDED  INTEREST. 

EDWARD  WHITEFORD — APPLICATION  TO  FILE 
PRE-EMPTION  ON  REJECTED  DERIVATIVE 
CLAIM  UNDER  VIGIL  AND  ST.  V  RAIN 
GRANT. 

Whiteford  sought  to  make  entry  on  part  of 
section  14,  T.  33S  ,  R.  64 W.,  as  being  part 
of  claim  of  Alfred  Bent,  on  relinquishment  of 
interest  by  Bent's  heirs  by  Thompson  their 
guardian,  and  purchaser  of  their  right  on  sale 
under  judicial  proceedings. 

Before  the  register  and  receiver  the  claim  of 
Alfred  Bent  was  represented  by  a  diagram 
showing  the  sections  and  parts  of  sections 
constituting  the  location  thereof,  which  did 
not  include  said  section  14. 

In  the  proceedings  for  the  sale  of  the  in- 
terest of  the  heirs  of  Bent  it  is  described  as  an 
undivided  one  thirty-sixth  part  of  the  Vigil 
and  St.  Vrain  grant. 

If  the  claim  is  regarded  as  definite  and 
located  as  claimed  before  the  register  and  re- 
ceiver, section  14  not  being  included,  the  re- 
linquishment of  Thompson  would  be  without 
effect;  and  if  unlocated  and  undivded,  as 
represented  in  the  proceeding  under  which  he 
claims,  the  relinquishment  of  a  one  thirty- 
sixth  part  would  have  but  slightly  greater  val- 
idity. 

For  the  general  reasons  set  forth,  and  those 
specially  applicable  to  the  case,  the  relinquish- 
ment should  not  be  accepted  as  ground  for  al- 
lowing the  entry  proposed. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Pueblo,  Colo.,  January  22,  1884. — 2  L. 
D.,  382;  see  Nos.  1294,  1275,  1277,  1307, 

1313*  »323- 


1311. 


SURYEY-PATENT-CONFIRMATION-JTJRIS- 

DICTION. 

PETER  SHERRERACK   CLAIM. 

The  act  of  March  3 ,  185 1 ,  made  ample  pro- 
vision for  the  survey  and  patenting  of  private 


land  claims ;  but  the  right  to  demand  survey 
only  inheres  in  cases  of  final  confirmation. 

The  district  court  having  vacated  its  decree 
of  confirmation  and  no  final  decree  having  been 
obtained,  no  action  can  be  taken  by  the  Depart- 
ment without  ignoring  the  order  of  the  court 
setting  aside  the  confirmation  and  granting 
a  new  trial. 

There  is  no  such  affirmative  showing  in  the 
records  of  the  court  as  would,  of  necessity,  im<- 
ply  a  want  of  jurisdiction,  and,  in  the  absence  of 
such  showing,  jurisdiction  must  be  presumed. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  19,  1884. — 2  L.  D.,  364;  10 
C.  L.  O.,  402;  see  No.  1292. 


1312. 


ACT  OP  JULY  31,  1876-COST  OF  SURYBT. 

RANCHO  SANTIAGO   D£  SANTA  ANA. 

The  only  provision  of  law  relating  to  pay- 
ment by  claimants  for  surveys  of  private  land 
claims  is  found  in  the  act  of  July  31,  1876. 
Only  the  proper  costs  of  survey  and  platting 
are  chargeable. 

Acting  Commissioner  Harrison  to  surveyor- 
general,  San  Francisco,  Cal.,  March  10,  1884. 
— 2  L.  D  ,  371 ;  see  No.  1 291. 


1313. 


APrnCATION  TO  PILE  PRE-EMPTION  WITH- 
IN LIMITS  OF  LKITKNSDORPER  CLAIM 
TINDER  yiOlL  AND  ST.  VRAIN  GRANT. 

MANUEL  ABRITA. 

Since  the  United  States  circuit  court  has 
decreed  adversely  to  the  opinion  of  the  At- 
torney-General holding  the  rejection  of  Leit- 
ensdorfer's  claim  by  the  register  and  receiver 
not  appealable  (upon  which  opinion  the  Presi- 
dent's order  was  is^^ued,  by  which  the  appeal 
from  the  register  and  receiver  was  suspended), 
and  since  the  decree  of  the  circuit  court  is 
pending  on  appeal  in  the  United  States  Supreme 
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Court,  the  claim  of  Leitendorfer  has  not  been 
finally  determined,  and  the  land  was  not  sub- 
ject to  entry. 

Comm  ssioner  McFarland  to  register  and 
receiver,  Pueblo,  Colo.,  April  i6,  1884. — 2  L. 
D.,38sj  see  Nos.  1275,  ^277,  1294,  1307, 

1323 


1314. 

PUEBLO  LAND  OP  SAN  JOSE. 

Examination  of  facts  and  proceedings,  and 
affirmance  of  Commissioner's  decision. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  13,  1884. — 2  L.  D.,  361 ;  II  C.  L. 
O.,  89;  see  No.  1309. 


1315. 

CONFLICT- -BOUNDARY. 

ALEXANDER    VALLE  GRANT. 

The  claim  having  been  recommended  and 
confirmed  as  "  in  the  vicinity  and  beyond  the 
limits"  of  the  pueblo,  the  survey  thereof  must 
be  amended  so  as  not  to  conflict  with  patented 
pueblo. 

Acting  Commissioner  Harrison  to  surveyor- 
general,  Santa  Fe,  N.  Mex.,  May  14,  1884. — 
2  L.  D.,  421. 


'     1316. 

CONSTRUCTION  AS  TO  BOUNDARY-  DIREC- 
TION FOR  COMPLETION  OP  SURVEY. 

LAS  VEGAS  TOWN   GRANT. 

Commissioner  McFarland  to  surveyor-gen- 
eral, Santa  Fe,  N.  Mex.,  May  27,  1884. — 2L. 
D.,  423. 


1317. 

OPnCIAL  SURVEY-BOUNDARIES-MEA- 
SUREMENTS-QUANTITY. 

RANCHO   BUENA  VISTA. 

Survey  of  a  private  claim,  approved  by  the 


and  must  be  proceeded  on  in  determining  the 
location. 

Permanent  measurements  and  natural  objects 
named  as  boundaries  control  mention  of 
courses,  distances,  and  quantity. 

Where  confirmation  of  a  private  land  claim 
was  "  to  the  extent  of  one-half  of  a  square 
league  of  land,  a  little  more  or  less  *  *  * 
bounded  and  described  as  follows"  the  bound- 
aries designated  will  control  the  location. 

Co^imissioner  McP'arland  to  surveyor-gen- 
eral, San  Francisco,  May  27,  1884. — 2  L.  D., 
366;  see  Nos.  824,  1289,  1320,  135 1. 


1318. 

BOUNDARIES-INTERPERENCS. 

OJO   DEL   ESPIRITU   SANTO. 

Where  a  river  and  a  point  of  table  land  are 
named  as  the  western  boundaries  of  a  grant, 
the  point  of  table  land  forming  the  southwest 
comer,  and  the  river,  after  a  northeast  and 
northwest  course,  running  east  for  3|^  miles, 
when  it  makes  a  short  turn  northeasteily  at  a 
point  nearly  due  north  from  said  point  of 
table  land,  the  line  should  be  run  north  from 
the  point  of  table  land  to  the  turn  in  the  river 
aforesaid,  and  not  northwesterly  to  the  river. 

Especially  as  the  latter  course  produces  a 
conflict  with  a  senior^  though  unconfirmed, 
grant. 

Commissioner  McFarland  to  the  surveyor- 
general,  Santa  Fe,  N.  Mex.,  June  14,  1884.-— 
2  L.  D.,  425  ;  see  Nos.  877,  886. 


1319. 


WITHIN  LIMITS  OP  NEW  MEXICO  PRIVATE 

LAND  CLAIM 

RAFAEL  CHACON   ET  AL. 

Private  claim  of  Leitensdorfer  having  been 
rejected  by  register  and  receiver,  and  appeal 
taken  to  General  Land  Office  and  enter- 
tained, decision  of  register  and  receiver  held 
final,  and  patent  to  Craig,  contestant  of  Leit- 


surveyor-general,  becomes  the  ofiicial  survey,  I  ensdorfer,  issued  by  order  of  President,  on 


224 


DtQEST  OF  LAND  DECISIONS. 


opinion  of  Attorney  General ;  patent  to  Craig 
set  aside  for  fraud  by  United  States  circuit 
court,  and  decision  of  register  and  receiver 
held  not  final,  but  appealable;  appeal  from 
decree  of  circuit  court  to  United  States  Su- 
preme Court  taken  and  pending.     Held — 

That  the  order  of  the  President  is  still  m 
force,  and  the  claim  of  Leiiensdorfer  therefore 
stands  finally  rejected,  and  entries  in  question 
should  be  allowed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  i8,  1884. — 2  L.  D.,  590;  11  C.  L. 
O.,  122;  see   Nos.  1275,  1277,  1294,  1307, 

1313.  1323- 


1320. 


RANCHO  BUENA  YISTA. 

Further  instructions  as  to  location  of  cor- 
ners. Survey  to  be  made  to  conform  to  the 
boundaries  designated  in  the  decree  of  con- 
firmation. 

Commissioner  McFarland  to  surveyor-gen- 
eral, San  Francisco,  Cal.,  July  i,  1884. — 2  L. 
D.,  370.  see  Nos.  824,  1289,  13 17,  135 1. 


1321. 


PRIVATE  CLAIM-INDEMNITY  SCRIP. 

LETTRIEUS  ALRIO. 

To  render  indemnity  certificates  available 
in  the  name  of  an  assignee,  title  in  the  assig- 
nee must  be  shown.  If  there  are  defects  in 
the  chain  of  title  presented,  the  assignment 
cannot  be  authenticated. 

Since  the  claim  to  the  indemnity  by  pur- 
chaser under  succession  sale  is  subject  to  the 
objections  held  to  be  valid  in  the  Joshua  Gar- 
rett case,  it  cannot  be  recognized. 

Acting  Commissioner  Harrison  to  surveyor- 
general,  New  Orleans,  La.,  July  25,  1884. — 3 
L.  D.,  44;  see  Nos.  1346,  1357. 


1322. 

PRIVATE  CLAIM-ACTS  OF  1860  AND  1872. 

HEIRS   OF  JOHN   WREN   SCOTT. 

As  the  claim  in  question  is  not  in  the  form 
and  accompanied  by  the  proofs  required  by 
the  act  of  June  22,  i860,  and  as  said  act  has 
expired  by  limitation,  it  will  not  be  enter- 
tained. 

Commissioner  McFarland  to  James  £.  Rich- 
ardson, Esq.,  New  Orleans,  La.,  August  14, 
1884. — 3  L.  D.,  72. 


1323. 

PRIVATE  CLAIM-APPEAL  ;  SUBSTITUTION- 

KING  V.    LEITENSDORFKK. 

The  rulings  of  the  Commissioner  on  June 
27,  1883  (2  L.  D.,  378),  and  November  16, 
1883  (Idem,  374),  are  approved.  Mrs.  King 
may  be  allowed  a  hearing  in  the  event  of  fur- 
ther proceedings  on  Leitensdorfer's  appeal. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  September  15,  1884. — 3  L.  D., 
no;  see  Nos.  1275,  1277,  1294,  1307,  1313, 

1 3 19. 


1324. 


PRIVATE  CLAIM-MEXICAN  GRANTS. 

EL  TAJO  GRANT. 

Instructions  concerning  investigation  nnd 
report  by  the  local  officers,  upon  a  Spanish  or 
Mexican  grant  in  New  Mexico,  under  act  of 
July  22,  1864. 

Commissioner  McFarland  to  surveyor-gen- 
eral, Santa  Fe,  N.  Mex.,  October  10,  1884. — 
3  L.  D.,  137. 


1325. 

PRIVATE  CLAIM-INDEMNITY  SCRIP. 

THOMAS   MEAGHER. 

The  scrip  having  been  assigned  to  an  un- 
known person,  the  name  erased,  and  that  of 
the  claimant  inserted,  the  latter  is  required  to 
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show  bis  title  and  right  of  possession,  and  to 
sLCCount  for  the  said  erasure. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Duluih,  Minn.,  October  13, 18S4. 
— 3  L.  D.,  142. 


1326. 

PEIYATB  CLAIM-SURYBY ;  BBS  JUDICATA. 

HEIRS  OF   lOSEPH   MAINVILLB. 

A  confirmed  private  claim  was  located  by 
an  approved  survey,  and  another  survey  tnereof 
which  overlapped  another  claim  was  rejected; 
application  for  approval  of  the  rejected  sur- 
vey was. made  in  1874,  and  denied,  without 
exception  or  appeal;  the  validity  of  the 
former  and  the  invalidity  of  the  latter  survey 
had  also  received  judicial  determination :  held, 
on  renewal  of  the  application  in  1882,  with 
out  excuse  for  laches  or  new  evidence,  ihat 
the  case  is  res  Judicata. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  7,  1884.— 3  L.  D., 
177  ;  ri  C.  L.  O.,  266. 


1327. 

PBIYATS  CLAIIC-EL  SOBKANTB;  HORAOA. 

ERNEST  TRELUT. 

Joaquin  Moraga*s  claim,  Laguna  de  los 
Palos  Colorados,  was  approved  and  patented 
on  August  10,  1878-,  until  which  date  land 
within  the  lines  of  the  Higley  survey,  but 
without  the  lines  of  the  claim  as  patented,  was 
reserved  from  other  appropriations. 

Secretary  Teller  to  Commissioner  Mci*ai- 
land,  December  4,  1884. — 3  L.  D.,  228;  see 
No.  1 1 19. 


and  with  other  claims  of  superior  confirma- 
tion, platted  and  sold  in  place  the  land  cov- 
ered by  the  three  claims  surveyed  together,  it 
is  held,  on  claim  of  indemnity  for  the  inter- 
ferences, that,  as  to  the  land  so  sold  and  in  its 
relation  to  the  superior  confirmations,  the  pur- 
chasers become  the  legal  representatives  of 
the  confirmee,  and  the  sellers  were  not  en- 
titled to  indemnity,  but  that  they  were  en- 
titled, under  the  Toups  and  St.  Amand  decis- 
ions, to  indemnity  for  the  quantity  by  which 
the  three  claims  were  diminished  by  reason  of 
their  interference  with  each  other. 

Assistant  Commissioner  Harrison  to  U.  S. 
surveyor-general.  New  Orleans,  La.,  Decem- 
ber 6, 1884. — 3  L.  D.,  238  ;  1 1  C.  L.  O.,  317. 


1329. 


TOWN  GRANT  OP  CHILILI. 

W.    H.    HENRIE. 

The  boundaries  of  the  survey  conforming  to 
the  instructions,  the  motion  for  a  rehearing  is 
denied. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  10,  1885.— 3  L.  D.,  387;  see 
Nos.  1267,  1308. 


1328. 

PRIYATB  CLAIMS-INDBMNITY  SCRIP. 

JOHN   MCDONOGH   SCHOOL  FUND. 

Where  the  holder  of  three  confirmed  pri- 
vate claims,,  which  conflicted  with  each  other 

29 


1330. 

PRIYATB  CLAIIC-CONFIRMATION 

THE  RENAULT  GRANT. 

The  application  for  patent  is  denied  and 
the  applicant  referred  to  Congress  for  relief, 
it  appearing  that  the  grant  is  unconfirmed,  and 
that  the  land  included  therein  has  been  for 
many  years  improved  and  occupied  in  good 
faith  by  a  large  number  of  persons,  while  the 
claim  has  been  frequently  before  Congress 
without  definite  action  thereon. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  18,  1885.--3  L.  D.,  416. 
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1331. 

RIYATE  CLAIM-PRELIMINARY  8TJEYBT. 

RANCHO  SAN  RAFAEL  DE  LA  ZANJA. 

Where  a  private  claim  for  sixteen  square 
leagues  is  pending  before  Congress  for  confir- 
mation, the  only  question  in  dispute  being  the 
extent  of  the  claim,  and  the  preliminary  sur- 
vey already  made  covers  four  square  leagues 
only,  a  second  survey  to  fix  the  identity  of  the 
lands  claimed  will  be  allowed  at  the  expense 
of  the  claimant. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  3, 1885. — 3  L.  D.,438;  see  No. 
1340. 


1332. 

PUEBLO  LANDS  OP  SAN  PRANCISCO. 

Certain  lands  excluded  from  the  survey  to 
be  withheld  from  present  disposal,  pending 
inquiry  as  to  their  proper  disposition. 

Acting  Secretary  MAldrowto  Commissioner 
Sparks,  May  8,  1885. — 3  L.  D.,  528;  12  C. 
L.  O.,  162;  see  Nos  1297,  1304,  1350. 


1333. 

PRIVATE  CLAIMS. 

ANTONIO  VACA. 

The  decision  of  the  Court  of  Claims  hold- 
ing that  the  issuance  of  certificates  in  satis- 
faction of  the  grant  exhausted  the  jurisdiction 
of  the  Department  will  govern  further  action 
in  said  case. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  7,  1885. — 4  L.  D.,  13;  see  Nos. 
778,  1613. 


1334. 

PRIVATE  CLAIM-INDEMNITY  SCRIP. 

HEIRS  OF   AMBROSE  LANFEAR. 

The  act  of  June  2,  1858,  does  not  authorize 
the  issue  of  scrip  for  any  part  of  a  confirmed 
claim,  which  at  the  date  of  its  location  was 
not  in  conflict  with  a  prior  confirmation. 


Said  act,  while  confirming  generally  the  de- 
cisions in  favor  of  claimants,  made  by  the 
Commissioners  named  therein,  does  not  neces- 
sarily include  a  claim  specifically  confirmed 
by  a  prior  private  act. 

Though  the  Government  under  its  confir- 
matory act  and  patent  has  relinquished  its 
title  to  the  tracts  for  which  indemnity  is  sought, 
certificates  of  location  therefor  will  not  issue 
if  it  appears  that  such  land  was  in  fact  never 
granted  and  hence  not  lost. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  28,  1885.— 4  L.  D.,  129 ;  12  C.  L?  O., 
209. 


1335. 

PRIVATE  CLAIM -LANDS  OPEN  TO  ENTRY. 

GERVACIO  NOLAN. 

Nolan  was  the  owner  of  two  grants ;  Con- 
gress confirmed  one,  with  the  condition  that 
when  the  lands  thus  confirmed  were  patented , 
they  should  be  taken  in  satisfaction  of  all 
"further  claims  or  demands  against  the  United 
States."  The  acceptance  of  such  patent  by 
Nolan's  heirs  was  in  full  satisfaction  of  any 
claim  under  the  remaining  grant,  and  the 
lands  held  in  reservation  therefor  are  accord- 
ingly restored  to  the  public  domain. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  9,  1886. — ^4  L.  D.,  311 ;  12  C.  L.O., 
282;  see  No.  1339. 


1336. 


PRIVATE  CLADC-APPEAL-PEBLIMINAKT 

SURYET. 

TRES  ALAMOS. 

An  appeal  will  properly  lie  from  a  decision 
of  the  Commissioner,  which  passed  upon  the 
merits  of  the  case. 

The  claimant  of  an  unconfirmed  private 
land  grant  is  entitled  to  a  preliminary  survey 
on  the  deposit  of  a  sufficient  sum  to  cover  the 
expense  thereof. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  8, 1886.— 4  L.  D.,  430;  13  C.  L.  O., 23. 
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1337. 

PRIYATB  CLAIMS-LOUISIANA. 

HOUMAS  GRANT. 

Rule  upon  the  grant  claimants  to  show 
cause  why  the  survey  should  not  be  closed 
upon  the  line  fixed  by  the  court  as  the  limit 
of  said  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  I,  i886.— 4L.  D.,472;  13C.  L.  0.,45. 


1338. 


PRIYATE  CLAIMS-PBACTICB-APPBAL. 

NSW  ORLEANS    CANAL  AND  BANKING    CO.  V. 
STATE  OP  LOUISIANA. 

A  decision  of  the  General  Land  Office 
dismissing  proceedings  wherein  a  hearing 
had  been  ordered  and  evidence  taken,  is  not 
interlocutory,  and  is  therefore  subject  to  ap- 
peal. 

As  the  determination  of  the  status  of  the 
private  claim  was  reached  in  an  ex  parte  pro- 
ceeding, without  notice  to  adverse  parties, 
the  right  of  the  State  is  not  affected  thereby, 
and  the  case  is  accordingly  remanded  for 
consideration  under  the  hearing  heretofore 
ordered  to  ascertain  the  nature  of  the  claims 
set  up  by  the  State. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  3,  1886.— 4  L.  D.,  473 ;  13  C.  L.  O., 
81,  186,  214 ;  see  No.  1343. 


1339. 

PBIVATB  CLAIM-LANDS  OPBN  TO  BNTBT. 

GERVACIO     NOLAN. 

On  review  the  Department  adheres  to  its 
former  decision,  and  recommends,  in  opening 
to  entry  the  lands  in  question,  the  adoption  of 
regulations  formulated  in  the  case  of  the 
Santee  Sioux  Reservation. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  5,  1886.— 4  L.  D.,  479;  13  C.  L.  O., 
35 ;  see  N0.I1335. 


1340. 

PBIYATB  CLAIM-ACT  OF  JUNE  22,  1854. 

RANCHO  SAN   RAFAEL  DE   LA   ZANJA. 

Under  section  8  of  this  act,  a  preliminary 
survey  is  authorized  by  which  the  extent  of  the 
claim  may  be  properly  deBncd ;  and  the  sur- 
veyor-general's return  thereof  should  be  ac- 
companied by  his  decision  as  to  the  character 
of  the  claim,  and  whether  the  same  should  be 
confirmed. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  12,  1886.— 4  L.  D.,  482;  13  C.  L.  O., 
44;  see  No.  1331. 


1341. 


PBIYATB  CLAIM-BAMON  YIGIL  GBANT. 

E.    P.   SHELDON   ET   AL. 

The  decision  of  the  Commissioner  holding 
that  the  survey  herein  should  not  be  disturbed 
became  final  for  want  of  appeal,  and  the 
showing  now  made  by  the  present  alleged 
owners  of  said  claim  is  too  indefinite  to  warrant 
further  investigation  in  the  case. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  30, 1886. — 4  L.  D.,  506 ;  13  C.  L.  O.,  56. 


1342. 


PBIVATB  CLAIM-RESUBYET  DENIED. 

THE  DEWEES  GRANT. 

The  boundaries  of  the  grant  as  established 
being  well  known  to  the  claimants  thereunder 
at  the  time  of  the  survey,  and  when  subse- 
quent settlement  was  made  by  others  upon 
lands  excluded  therefrom,  the  grant  claimants 
are  estopped  from  asserting  that  the  grant  in 
fact  embraced  the  binds  so  excluded  and  dis- 
posed of  under  the  settlement  laws. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  29, 1886.— 4  L.  D.,  546;  13  C.  L.  O., 
82. 
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1343. 

PRIYATE  CLAIM-JTJRISDICf  ION  OF  THE 
LAND  DErABTMENT. 

NEW    ORLEANS    CANAL  AND  BANKING    CO.   V. 
STATE  OF    LOUISIANA 

The  Departmental  decision  herein  ot  April 
3,  i886,  settled  but  two  questions,  one  of  prac- 
tice, and  the  other  as  to  whether  the  State 
was  concluded  by  the  decision  of  the  Depart- 
ment rendered  January  i8,  1884. 

Acting  Secretary  Hawkins  to  Commissioner 
Sparks,  June  29,  1886. — 4  L.  D.,  592;  13  C. 
L.  O.,  81 ;  see  No.  1338. 


1344. 


as  conclusive,  will  be  similarly  accepted  in 
this  Department. 

The  purchaser  of  real  estate  at  a  succession 
sale  is  bound  to  look  to  the  jurisdiction  of  the 
court  and  its  order  directing  the  sale,  and  if 
they  are  sufficient  he  is  protected. 

District  courts  of  Louisiana  have  unlimited 
original  jurisdiction  in  probate  and  succession 
matters,  and  decrees  rendered  therein  with  re- 
spect to  succession  sales  are  conclusive  as  to 
all  facts  necessary  to  convey  title. 

The  case  of  Joshua  Garrett  overruled. 

Acting  Secretary  M uldrow  to  Commissioner 
Sparks,  September  17,  1886.— 5  L.  D.,  158  ; 
13  C.  L.  O.,  178;  see  Nos.  1321,  1354. 


P&IVATE  CLAIM-ACT  OF  JULY  23,  1866. 

RANCHO    LOS    PRIETOS   V   NAJALAYEGUA. 

The  eighth  section  of  this  act  authorizes  the 
survey  of  a  private  claim  confirmed  by  act  of 
Congress. 

The  Department  may  in  a  proper  case  of 
error  shown,  extend  the  boundaries  of  a  pri- 
vate claim  though  patent  has  already  issued 
for  a  lesser  area  thereunder. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  9,  1886.— 5  L.  D.,  43. 


1345. 

PRIVATE  CLAIM-PORM  OF  PATENT. 

TOWN   OF  TECOLOTK. 

A  confirmatory  statute  is  effectual  in  passing 
title,  and  the  patent  issued  thereunder  should 
follow  the  provisions  contained  in  such  statute. 

Acting  Secretary  M  uldrow  to  Commissioner 
Sparks,  August  13, 1886.— 5  L.  D.,6i ;  13  C. 
L.  O.,  215. 


1346. 


1347. 


PKIYATE  CLAIM-JURI8DICTI0N-IN- 
DEMNITT  SCRIP. 

JOHN   SHAKER.  ' 

When  the  jurisdiction  of  a  court  of  limited 
and  special  authority  appears  upon  the  face  of 
its  proceedings,  its  action  cannot  be  collaterally 
attacked  for  mere  error  or  irregularity. 

l*he  jurisdiction  appearing,  the  same  pre- 
sumption of  law  arises  that  it  was  rightly  ex- 
ercised, as  prevails  with  reference  to  the  action 
of  a  court  of  superior  and  general  authority. 

In  a  claim  for  indemnity  scrip  under  the 
third  section  of  the  act  of  June  2,  1858,  it 
must  appear  that  the  alleged  basis  for  indem- 
nity was  not  embraced  among  the  claims  ex- 
pressly excepted  from  confirmation. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  15,  1886.— 5  L.  D.,  283 ;  13  C.  L. 
O.,  236.     __^ 


PRIVATE  CLAIMS-INDEMNITY  SCRIP- 
SUCCESSION  SALE 

LETTRIEUS   A  I.RIO. 

The  judjrment  of  a  State  court  that  would 
be  received  in  the  courts  of  the  United  States 


1348. 


PRIYATE  CLAIM-JURISDICTION-ACT 
OF  JULY  1,  1864. 

RANCHO   DE  NAPA. 

The  jurisdiction  of  a  court  of  limited  au- 
thority appearing,  the  regularity  of  subsequeni 
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proceedings  will  be  presumed  in  the  absence 
of  anything  to  the  contrary  in  the  record. 

As  the  case  was  pending  in  the  United 
States  district  court  at  the  passage  of  the  act 
of  July  I,  1864,  new  jurisdiction  was  thereby 
conferred,  and  the  court  had  full  authority  to  , 
revise  a  former  survey  and  order  a  new  one  if 
deemed  requisite. 

The  approval  of  such  new  survey  however 
by  the  court  was  without  jurisdiction,  for  the 
supervision  thereof  was  by  the  express  terms 
of  said  act  vested  in  the  Commissioner  of  the 
General  Land  Office. 

The  Rancho  Alisal  case,  in  so  far  as  it  recog- 
nized such  approval  by  the  court,  is  overruled. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  28,  1886. — 5  L.  D.,  320 ; 
see  No.  1270. 


1349. 


PRIVATE  CLAIM-INDEMNITY  SCRIP. 

LESSEES   AND   LEPRETRE. 

Action  as  to  the  issue  of  indemnity  scrip 
under  the  act  of  June  2,  1858,  will  not  be 
taken  except  upon  the  application  of  one 
sharing  an  interest  therein. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  13,  1887.— 5  L.  D.,  357;  13 
C.  L.  O.,  287. 


istration  of  the  law  upon  the  subjects  under 
its  jurisdiction,  though  such  duties  may  re- 
quire in  their  performance  the  examination  of 
evidence  and  the  exercise  of  judgment  thereon. 

By  virtue  of  statutory  authority  the  Secretary 
of  the  Interior  is  invested  with  power  to  re- 
view, reverse,  annul,  amend,  or  affirm  all.  the 
proceedings  in  the  Department  instituted  to 
secure  the  alienation  of  any  portion  of  the 
public  lands,  or  the  adjustment  of  private  land 
claims. 

An  order  reversing  the  action  of  the  Com- 
missioner of  the  General  Land  Office,  in  the 
matter  of  a  survey  of  a  private  land  claim,  is 
properly  within  the  jurisdiction  of  the  Sec- 
retary of  the  Interior. 

The  authority  of  the  Secretary  to  order  a 
re- survey  rests  in  his  general  and  supervisory 
'  powers,  and  may  be  exercised  whether   in- 
,  voked  by  appeal  or  otherwise. 

Publication  of  notice  is  not  required  by  the 
act  of  July  I,  1864,  in  the  case  of  a  corrected 
survey  made  under  an  order  therefor. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  12,  1887. — 5  L.  D.,483;  see  Nos. 
1297,  1304,  1332. 


1351. 


1350. 


PRIVATE  CLAIM-AUTHORITY  OP  THE 
LAND  DEPARTMENT. 

PUEBLO  OF  SAN    FRANCISCO. 

By  the  issuance  of  patent  the  Department 
is  divested  of  all  authority  or  control  over  the 
land  or  the  title  thereto. 

The  head  of  the  Department  has  no  power 
or  authority  to  revise  or  reverse  the  final  de- 
cree of  his  predecessor  in  a  matter  properly 
before  him. 

The  "  executive  duties  *'  of  a  Department 
are  those  required  of  its  officers  in  the  admin - 


PRIVATE  CLAIM-SURYET-EYIDENCB. 

RANCHO   BUENA   VISTA. 

In  a  location  of  a  grant  the  survey  must 
follow  the  decree*  of  confirmation  and  act  of 
juridical  possession,  and  parole  testimony  is 
not  admissible  therefor,  except  where  there 
may  be  an  ambiguity,  or  it  is  necessary  to 
identify  in  the  field  the  boundaries  described 
in  those  instruments. 

In  following  calls,  those  mandatory,  specific 
and  most  important  must  be  gratified,  even  to 
the  neglect  or  exclusion  of  the  less  peremptory 
and  important. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  5,  1887.— 5  L.  D.,  559;  see 
Nos.  824,  1287,  1317,  1358. 
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1352. 

PRIVATE  CLAIM-SCRIP-JUNE  2,  1858. 

STEPHEN   SWEAYZE. 

The  authority  of  the  surveyor-general  to 
issue  scrip  under  the  third  section  of  the  act  of 
Jun.e  2, 1858,  is  subject  to  the  supervisory  juris- 
diction of  the  Commissioner  of  the  General 
Land  Office,  acting  under  the  direction  of  the 
Secretary  of  the  Interior. 

Indemnity-scrip  can  issue  under  said  act 
only  on  the  existence  of  two  conditions  :  (i) 
The  claim  must  have  been  confirmed,  and  (2) 
it  must,  for  some  reason  named  in  the  act,  re- 
main unlocated  and  unsatisfied. 

An  unsatisfied  claim  for  a  specific  quantity 
of  land,  founded  on  an  order  of  survey  made 
in  1795,  with  no  specific  location  of  the  land, 
is  a  proper  basis  for  the  issuanc&of  scrip  under 
said  act. 

The  uncontroverted  finding  of  the  surveyor- 
general  that  a  claim  has  not  been  located,  or 
in  any  manner  satisfied,  shall  be  taken  as  satis- 
factory proof  of  such  fact. 

The  applicant  for  scrip  must  show  himself 
to  be  the  legal  representative  of  the  original 
confirmee. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  8,  1887.— 5  L.  D.,  570;  14  C. 
L.  O.,  79. 


1353. 


PRIVATE  LAND  CLAIM-ACT  JUNE  2,  1868, 

ELIAS   BLUNT. 

Claim  to  land  in  Florida  and  Louisiana, 
based  upon  occupation,  habitation,  and  culti- 
vation, under  the  former  Government  in  sov- 
ereignty over  the  country,  is  a  private  land 
claim,  and  included  within  the  provisions  of 
the  third  section  of  the  act  of  June  2,  1858. 

A  title  resting  on  such  basis  is  of  the  same 
validity  and  efficacy  as  one  founded  on  a  writ- 
ten permission  to  settle,  or  order  of  survey,  or 
as  any  incomplete  title. 

In  the  case  of  a  private  claim  owned  by 
different  parties  where  the  interests  therein  are 
separate,  divisible,  and  determinate,  scrip  may 


issue  to  any  one  of  the  owners  to  the  amount 
of  his  determined  interest  therein. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  5, 1887.— 5  L.  D.,  617. 


1354. 


PRIVATE  CLAIM-8TJPERVI80RT  JURISDIC- 
TION. 

LETTRISUS   ALRIO. 

Ordinarily  the  supervisory  authority  of  the 
Secretary  should  be  invoked  by  appeal,  but  in 
case  of  a  decision  rendered  without  jurisdic- 
tion the  irregularity  may  be  corrected  in  a 
more  summary  manner. 

The  character  of  the  claim  being  res  judU 
cata,  and  not  in  issue  before  the  General  Land 
Office,  its  decision  thereon  is  without  warrant 
and  of  no  effect. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  5, 1887. — 5  L.  D.,  613 ;  see  No. 
1346. 


1355. 

PRIVATE  CLAIM-CONFIRMATION-PATENT. 

LUCY    B.   ABBOTT. 

By  the  act  of  May  26.  1830,  were  con- 
firmed all  claims  and  titles  to  lands  in  Florida 
under  the  quantity  of  one  square  league,  re- 
commended for  confirmation  and  contained  in 
the  reports  referred  to  Congress,  January  14, 
1830,  except  such  claims  as  were  confirmed  by 
the  Spanish  Government  after  January  24, 
1818. 

The  specific  exception  of  certain  claims  em- 
braced in  said  reports,  from  the  operation  of 
said  act,  is  conclusive  that  all  other  claims  so 
reported  and  recommended  for  confirmation, 
were  confirmed  thereby. 

Under  the  act  of  1832,  patents  to  land  claims 
in  Florida,  confirmed  by  Congress,  issue  to  the 
assignee  of  the  confirmee  on  production  of 
regular  chain  of  title. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  27, 1887.— 5  L.  D.,  677. 
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1356. 

PKIYATB  CLAIM-SELECTION  AND  LO- 
CATION. 

BACA  FLOAT,  NO.  THREE. 

There  is  no  power  or  authority  in  the  De- 
partment, on  failure  of  the  claimants  to  make 
selection  and  location  within  the  period  desig- 
nated by  the  statute,  to  remove  the  limitation, 
and  authorize  a  selection  and  location  there- 
after. 

The  Department  has  no  authority  to  cancel 
a  selection  and  location,  made  within  the  pe- 
riod prescribed,  of  non-mineral  land,  or  land 
not  known  to  be  mineral. 

The  selection  and  location  of  lands  known 
to  be  mineral  might  be  properly  vacated  ;  but 
the  right  to  select  other  land  in  lieu  thereof 
would  be  barred,  unless  made  within  the 
statutory  period. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  IS,  1887.--5  L.  D.,  705. 


1357. 

ACTS  OP  CONGRESS-EXECUTIYE  CON- 
8TEUCTI0N. 

HEIRS  OF  JOHN   E.   BOULIGNY. 

If,  under  any  circumstances  an  executive 
department  of  the  Government  has  the  power 
10  declare  an  act  of  Congress  unconstitutional, 
such  authority  should  not  be  exercised  except 
in  a  case  where  the  violation  of  the  funda- 
mental law  is  so  manifest  as  to  overcome  every 
possible  presumption  in  favor  of  the  validity  of 
the  statute. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  6,  1887.— 6  L.  D.,  13. 


1358. 

PRIYATB  CLAIM-LOCATION ;  PRACTICE. 

RANCHO  BUENA   VISTA.      (ON   REVIEW.) 

Evidence  of  record,  and  easily  accessible 
under  proper  effort  in  that  direction,  cannot 


be  considered  as  **  newly  discovered  "  in  sup- 
port of  an  application  for  review. 

In  closing  the  survey  of  a  claim  the  "  place 
of  beginning "  is  the  peremptory  call  which 
fixes  the  mathematical  point  where  the  survey 
must  terminate,  and  to  such  call  others  sub- 
ordinate thereto  must  yield . 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  19,  1887. — 6  L.  D.,41;  seeNos. 
1289,  1317,  1351. 


1359. 


PRIVATE  CLAIM-COMPLETE  FRENCH 

GRANT. 

RODOLPHUS   DUCROS. 

Under  the  treaty  of  1803,  the  United  States 
acquired  no  title  to  land  included  within  a 
cemplete  French  grant,  and  consequently 
could  now  convey  none  by  patent. 

Section  2447  of  the  Revised  Statutes  autho- 
rizes the  issuance  of  patent  only  in  case  of 
claims  confirmed  by  statutory  enactment, 
and  where  the  confirmatory  statute  made  no 
provision  for  patent. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  20,  1887. — ^  L.  D.,  149; 
14  C.  L.  O.,  168. 


1360. 

PRIVATE  CLAIM-PUEBLO  LANDS-SURYEY. 

PUEBLO   OF  MONTEREY. 

Under  the  laws  of  Mexico  in  force  in  Cal- 
ifornia, at  the  time  of  the  acquisition  of  the  lat- 
ter country  the  pueblos  were  entitled  for  their 
benefit  and  that  of  the  inhabitants,  to  the  use 
of  the  lands  constituting  the  site  of  the  town 
and  adjoining  it,  within  prescribed  limits; 
and  such  lands  could  be  disposed  of  by  the 
municipal  authorities  in  solares  or  building 
lots;  or  retained  for  common  use,  except  such 
portions  as  were  required  by  the  General  Gov- 
ernment for  warehouses,  arsenals,  or  other  pub- 
lic edifices,  needed  for  national  purposes. 

The  military  reservation,  custom  house, 
state  house,  and  quartel  were  not  granted  to 
the  city,  or  intended  to  be  granted,  and  the 
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decree  of  the  Board,  confinning  said  grant, 
only  passed  title  in  accordance  with  the  .laws, 
usages,  and  customs  of  the  nation  from  which 
the  claim  was  derived,  and  conferred  no 
larger  estate  than  the  grant. 

In  establishing  boundaries  the  survey  must 
follow  the  calls  of  the  decree  of  confirmation, 
and  the  officers  of  the  Land  Department  have 
no  authority  to  establish  a  different  line  agreed 
to  by  the  co-terminous  owners. 

If  the  call  is  plain  and  no  particular  course 
is  prescribed  the  shortest  route,  a  straight  line, 
must  necessarily  be  adopted. 


Acting  Secretary  Muldrow  to  Commistioner 
Sparks,  October  4,  1887.— 6  L.  D.,  179. 


[In  reference  to  other  matters  bearing  on 
Private  Land  Claims,  see  the  following  under 
other  heads:  Nos.  825,  827,  828,838,877, 
886,  922, 1 1 19, 113s.  1153,  1374,  1385,  1429. 

1443.  H75»  1483.  H85»  '502,  1519*  1525. 
1544,   1560,  1567,   1628,   1657,  1659,  1692, 

1696,  1716,  2005,2024.] 
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RAILROAD  GRANTS,  Noa  1361  to  1587. 


1361. 

RAILROAD  GRANT-ACT  OF  APRIL  21, 

1876. 

WENZEL  V.  ST.  PAUL,   M.  AND   M.    RY.   CO. 

A  settlement  and  filing  constitute  an  entry 
within  the  meaning  of  the  act  of  April  21, 
1876,  as  well  as  under  the  general  practice  of 
the  Land  Department. 

A  filing  duly  made  with  the  local  officer, 
whose  action  was  approved  by  the  General 
Land  Office,  is  an  entry  **  made  by  permission 
of  the  Land  Department,"  within  the  mean- 
ing of  the  act  of  1876. 

In  using  the  language  *'  at  a  time  subse- 
quent to  the  expiration  of  such  grant "  Con- 
gress has  reference  to  the  dates  named  in  the 
various  granting  acts  to  railroads,  as  the  dates 
at  which  the  roads  should  1)e  completed,  and 
not  to  a  time  when  by  l^islative  or  judicial 
action  a  forfeiture  might  be  declared. 

A  settlement  and  filing  made  under  the  pre- 
emption laws  on  lands  within  the  limits  of  a 
railroad  land  grant,  at  a  time  subsequent  to 
the  expiration  of  such  grant,  is  an  entry  which 
is  confirmed  by  the  third  section  of  the  act  of 
April  21,  1876. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  20,  1880.— i  L.  D.,  333  ;  9  C. 
L.  O.,  175. 


1362. 


RAILROAD  GRANT-OYBRLAPPING  LIMITS. 

ALABAMA   AND  CHATTANOOGA   R.   R.   CO. 

BT  AL. 

The  lands  within  the  overlapping  or  con- 
flicting 15  miles  or  indemnity  limits' of  the 
two  lines  of  road  authorized  by  the  same  act, 
one  of  which  has  never  been  constructed, 
should  be  approved  and  certified  to  the  gov- 
ernor of  the  State  of  Alabama  for  disposal  by 

80 


'  the  legislature  of  the  State  in  accordance  with 
i  the  conditions  of  the  trust  as  expressed  in  the 
granting  act. 

I  It  is  for  the  State  to  determine  what  lands 
or  proceeds  of  lands  the  Alabama  and  Chatta- 
nooga Railroad  Company  shall  receive  under 
the  grant. 

The  Department  has  not  the  authority  to 
direct  the  State  in  this  matter ;  for  all  the  di- 
rections and  conditions  that  Congress  saw  fit 
to  give  to  and  impose  upon  the  State  are  ex- 
pressed in  the  act. 

Secretary  Kirkwood  to  Commissioner  M c- 
Farland,  July  20,  1881. — i  L.  D.,  374. 


1363. 


RAILROAD  GRANT-SRLBCTION-TERHINAL 

LIMITS. 

FLINT   AND   PERE  MARQUKTTE   R.    R.   CO. 

The  railroad  is  not  entitled  to  select  (in 
either  its  granted  or  indemnity  limits)  lands 
lying  west  of  its  western  terminus,  it  being 
the  settled  practice  to  allow  no  selections  be- 
yond the  terminal  limits  of  a  railroad  defined 
by  a  line  drawn  at  right  angles  with  the  gen- 
eral route  of  the  road  at  such  terminus. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  September  I,  188 1. — i  L.  D.,  394. 


1364. 


RAILROAD  GRANT-CONFLICTING  PRE- 
EMPTION CLAIM 

HAZEL  V,   ST.    PAUL    AND  SIOUX    CITY   R.    R. 

CO.    ET   AL. 

Although  it  is  held  that  the  burden  of  proof 
is  upon  him  who  alleges  that  a  tract  within 
the  granted  limits  is  excepted  from  a  railroad 
grant,  yet,  as  a  pre-emption  filing  is  prima 
facie  evidence  of  a  valid  right,  it  follows  that 
a  pre-emption  filing  makes  a  prima  facie  case 
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in  favor  of  the  pre-emption  claimant,  and 
shifts  the  burden  of  proof  from  him,  and  in 
the  absence  of  evidence  to  rebut  the  presump- 
tion raised  by  his  preemption  filing  the  valid- 
ity of  his  pre-emption  claim  must  be  deemed 
to  be  established  and  his  entry  must  be  ap- 
proved. 

Commissioner  McFarland  to  register  and 
receiver,  Worthington,  Minn.,  October  lo, 
i88i.— 1  L.  D.,  379. 


1365. 


PEICB  OP  LAND-ACT  OF  JUNE  22,  1874. 

CHARLES   MCEWEN. 

A  tract  of  land  within  the  limits  of  the 
grant  to  the  Hastings  and  Dakota  Railroad,  to 
which  the  railroad  has  the  superior  right, 
which  it  relinquishes  under  the  act  of  June 
22,  1874,  held  to  be  subject  to  entry  at  the 
minimum  price,  it  not  being  "  land  remaining 
to  the  United  States." 

Commissioner  McFarland  to  register  and 
receiver,  Benson,  Minn.,  October  31,  1881. — 
I  L.  D.,  327  ;  8  C.  L.  O.,  i6i ;  see  No.  1447. 


1366. 

"GEANTED"AND  "INDEMNITY"  LIMITS 
-WITHDRAWAL. 

PETER  J.   BAUGHMAN  V.  OREGON  CENTRAL 
WAGON  ROAD   COMPANY. 

A  homestead  entry  of  record  within  the 
"  granted  "  limits  of  the  railroad  and  the  **  in- 
demnity "  limits  of  the  wagon  road  at  the  date 
of  the  withdrawals,  excepts  the  tract  covered 
thereby  from  the  operation  of  either  of  the 
grants. 

Secretary  Kirkwood  to  the  Commissioner 
of  the  General  Land  Office,  November  12, 
1881.— I  L.  D.,  352;  8  C.  L.  O.,  161. 


1367. 


RAILBOAD  GEANT-FORPEITirRE-AUTHOR- 
ITY  OP  DEPARTMENT. 

MCGRATH  V.  ATLANTIC  AND   PAC.  R.  R.  CO. 

Although  the  company  has  failed  to  comply 
with  the  terms  of  its  grant  it  is  not  competent 


for  the  Department  to  enforce  a  forfeiture  or 
restore  the  lands  granted  by  the  act  of  1866. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, November  21,  l88i. — I  L.  D.,  328. 


1368. 


RAILROAD  GRANT-INDEMNITY  SELEC- 
TION. 

CALIFORNIA  AND  OREGON  R.  R.  CO. 

Instructions  will  not  issue  to  receive  this 
company's  selections  of  lands  subsequent  to 
the  expiration  of  its  grant  (July  i,  1880),  as 
the  granting  act  provides  that  if  the  said  com- 
pany shall  fail  to  complete  its  road  within  that 
time  the  act  shall  be  null  and  void,  and  all 
the  lands  not  conveyed  by  patent  to  said  com- 
pany  at  the  date  of  such  failure  shall  revert 
to  the  United  States. 

Commissioner  McFarland  to  Henry  Beard, 
Washington,  D.  C,  December  15,  1881. — i 
L.  D.y  330;  see  Nos.  1402, 1481. 


1369. 


RAILROAD  GRANT-WITHDRAWAL- PRE- 
EMPTION CLAIM. 

TREPP  V.  NORTHERN   PAC.  R.  R.  CO. 

A  pre-emption  claim  (not  since  abandoned), 
attaching  to  a  tract  in  an  odd-numbered  sec- 
tion in  the  "  granted  "  limits  at  the  date  of 
the  withdrawal  made  upon  the  filing  of  a  map 
showing  the  general  route  of  the  road,  ex- 
cludes said  tract  from  the  withdrawal  and 
from  the  grant. 

The  failure  of  a  pre-emption  claimant  to 
file  "  in  time  '*  on  such  a  tract,  but  who 
afterwards  asserts  his  claim,  it  being  for  "un- 
ofTered  "  land,  does  not  defeat  his  claim,  ex- 
cept where  another  settUr  on  the  same  tract 
has  filed  and  complied  with  the  law. 

Tracts  to  which  valid  preemption  clainu 
attached  when  lands  were  withdrawn  for  the 
road,  or  at  its  definite  location,  cannot  pass 
under  the  grant  if  the  pre-emption  claimant 
assserts  his  right. 

The  Department  decision  in  Serrano  w. 
Southern  Pacific  Railroad  Company  was  er- 
roneous. 
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Secretary  Kirkwood  to  Commissioner  Mc-  '  Secretary  Teller  to  Commissioner  McFar- 
Farland,  December  17,  1881. — i  L.  D.,  380;  j  land,  May  31,  1882.—  i  L.  D.,  354;  9  C.  L. 
8  C.  L.  O.,  181.  lO.,  8a. 


1370. 

BAILED  AD  GRANT-RIGHT  OP  WAT- 
PRIORITY. 

UTAH  AND  WYOMING  R.   R.  CO.  V.  OREGON 
SHORT   LINE  RY.   CO. 

The  question  of  priority  between  two  roads 
claiming  right  of  way  under  act  of  March  3, 
1875,  *s  a  question  of  fact  to  be  determined 
by  the  courts.  The  Department  cannot  take 
official  cognizance  of  such  question. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  April  10,  1882. — i  L.  D.,  396. 


1371. 


1373. 

RAILROAD  ORANT-PRE-BMPTION-ACT 
OP  APRIL  21,  1876. 

WARD  V.   SOUTHERN   MINN.    RY.  EXT.  CO. 

A  pre<«emption  entry  which  was  canceled 
for  conflict  with  the  railroad  grant  held  as 
1  confirmed  by,  and  for  re-instatement  under, 
the  act  of  April  21,  1876,  notwithstanding  the 
fact  that  the  pre- emptor  had,  upon  the  c«incel- 
lation  of  his  entry,  applied  for  th6  return  of 
the  purchase-money,  it  not  appearing  from  the 
office  records  that  the  money  had  been  re- 
funded. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  5,  1882.-1  L.  D.,  387. 


RAILROAD  GRANT-RESTORATION  OF 
LAND  TO  MARKET. 

JENNESS  V.  CEDAR    RAPIDS   AND  M.  R.    R.   CO. 

A  homestead  entry  for  a  tract  of  land  within 
the  limits  of  the  railroad  withdrawal,  which 
tract  was  covered,  at  the  date  of  the  order  for 
the  restoration  to  market  of  the  vacant  lands 
within  such  limits,  by  a  former  homestead  entry, 
and  was  not  therefore  included  in  the  list  of 
lands  actually  restored,  held  to  be  confirmed 
by  the  act  of  April  21,  1876,  the  land  being 
treated  by  the  Department  as  in  fact  restored 
and  properly  subject  to  homestead  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land,  May  19,  1882. — i  L.  D.,  353. 


1372. 


LEGGET  TS  CEDAR  RAPIDS  &  M.  R.  R.  CO. 

Land  situate  within  the  limits  of  a  railroad 
withdrawal  is  subject  to  homestead  entry  in 
the  interim  of  its  restoration  to  market  and 
the  suspension  of  the  same.  A  subsequent 
entry  of  such  tract  is  confirmed  by  the  act  of 
Aoril  21.  1876. 


1374. 

RAILROAD  GRANT-CON  PLICTING  PRIYATB 

CLAIM. 

ATLANTIC  AND  PAC.  R.  R.  CO.  V,  FISHER. 

Land  within  the  limits  of  a  Spanish  or  Mex- 
ican grant  cannot  be  selected  by  a  railroad 
company  as  a  part  of  their  grant,  although  the 
Spanish  or  Mexican  grant  had  not  been  con- 
firmed by  the  United  States. 

Lands  within  the  boundaries  of  any  grant 
awaiting  a  judicial  decision  or  adjustment  can- 
not be  considered  as  public  lands. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  8,  1882.-— i  L.  D.,  392;  9  C.  L. 
O.,  80. 


1375. 

RAILROAD  GRANT-WITHDRAWAL- 
SETTLEMENT. 

PRBSSEY  V,   NORTHERN   PAC.   R.    R.  CO. 

In  1873  *  withdrawal  was  made  for  the  rail- 
road company's  branch  line  in  Wyoming  Ter- 
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ritory  on  a  map  of  general  route;  in  1879  a 
second  withdrawal  was  made  upon  a  map 
showing  the  amended  line  of  said  branch. 

The  railroad  has  no  right  or  title  to  the 
lands  within  the  limits  of  both  withdrawals, 
as  against  a  person  who  settled  subsequent  to 
the  withdrawal  of  1873,  but  prior  to  that  of 
1879.  ^^  other  words,  the  company's  right  to 
the  lands  included  in  both  withdrawals  does 
not  relate  back  beyond  the  withdrawal  of 
1879. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Yakima,  Wash.  T.,  June  13,  1882. — I 
L.  D.,  397. 


1376. 


H0MB8TEAD-PRE-EMPTI0N-8ETTLB- 

MENT. 

CENTRAL   PAC.   R.   R.   CO.   V.   BAKER. 

Any  person  who  has  made  a  settlement  on 
the  public  lands  under  the  pre-emption  laws 
and  has  subsequently  changed  his  filing,  in 
pursuance  of  law,  to  a  homestead  entry  upon 
the  same  tract  of  land,  shall  be  entitled  to 
have  the  lime  required  to  perfect  his  title  un- 
der the  homestead  laws  computed  from  the 
date  of  his  original  settlement. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  20,  1882. — I  L.  D.,  355 ;  9  C.  L. 
O.,  82. 


1377. 


1378. 

WAGON-ROAD  GEANT-PRB-KMPTION 

FILING. 

OVERHOLT  V.  DALLES  MILITARY  WAGON- 
ROAD  CO. 

An  application  to  file  a  pre-emption  declar- 
atory statement  for  a  tract  within  the  indem- 
nity limits  of  the  grant  should  be  allowed 
subject  to  the  company's  rig^t  to  select  the 
tract. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  II,  1882.— I  L.  D.,  389;  9  C.  L. 
O.,  100. 


1379. 

bIiLROAD  GRANT-INDEMNITT-ACTOf 
JUNE  22,  1874. 

MARTIN  V.  ATLANTIC,   GULP  AND  WEST 
INDIA  TRANSIT   CO. 

A  settler  having  initiated  an  entry  under 
the  homestead  law  prior  to  the  railroad  with- 
drawal of  March  26,  1 88 1,  his  cash  entry  for 
the  same  land  under  act  of  June  15,  1880, 
made  after  that  date,  was  properly  allowed, 
and  the  railroad  is  not  entitled  to  indemnity 
under  the  act  of  June  22,  1874,  although  it 
has  relinquished  in  his  favor,  the  effect  of  the 
decision  of  the  Secretary  of  the  Interior  of 
April  29,  1876,  having  been  to  throw  open  to 
homestead  settlement  and  entry  all  of  the 
public  lands  within  the  six  and  fifteen  mile 
limits  of  the  Tampa  Bay  portion  of  the  road. 

Commissioner  McFarland  to  register  and 
receiver,  Gainesville,  Fla.,  July  12,  1882. — i 
L.  D.,  359;  see  Nos.  1421, 1430,  1455. 


RAILROAD  GRANT-ACT  OF  APRIL  21.  1876. 

LUNDE  V.   ST.    PAUL   M.   AND  M.   RY.  CO. 

A  homestead  entry,  allowed  under  instruc- 
tions from  the  General  Land  Office,  although 
based  upon  a  former  homestead  entry,  which 
is  now  held  to  be  illegal,  is  confirmed  by  the 
act  of  April  21,  1876. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  28,  1882.— I  L.  D.,  357. 


1380. 

RULE  FOR  CONSTRUCTION. 

SAINT    PAUL,   MINNEAPOLIS    AND    MANITOBA 
RAILWAY  COMPANY   V.   BJORN  C.  GJUVK. 

A  grant  is  to  be  taken  most  strongly  against 
the  grantee,  and,  therefore,  in  a  case  where  a 
pre -emptor  settled  on  the  same  day  that  the 
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railroad  right  attached,  the  land,  in  the  ab- 
sence of  proof  as  to  the  actual  facts,  should  be 
awarded  to  the  settler. 

Secretary  Teller  to  the  Commissioner  of 
General  Land  Office,  July  24, 1882. — i  L.  D., 
331;  9  C.  L.  O.,  119;  see  No.  1432. 


1381. 


EAILEOID  GRANT-WITHDRAWAL- 
SETTLEMENT. 

SOUTHERN   PAC.    R.    R.   CO.   V,   ROSENBERG. 

At  date  of  indemnity  withdrawal  for  this 
company,  the  land  was  occupied  by  a  pre- 
emption settler  who  asserted  his  claim  within 
three  months  after  filing  of  plat  in  the  local 
office.  He  did  not  make-  his  pre-emption 
proof  within  the  legal  period,  but  subsequently 
transmuted  his  filing  to  a  homestead  entry. 

The  right  of  the  pre-emptor  under  his  set- 
tlement antedated  that  of  the  company,  which 
was  simply  the  right  to  select  lieu  lands  in 
the  indemnity  limits,  and  any  laches  on  the 
part  of  the  pre-emptor  was  a  matter  solely 
between  himself  and  the  Government. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  18,  1882. — i  L.  D.,  400; 
9  C.  L.  O.,  135. 


1382. 


the  Leavenworth,  Lawrence  and  Galveston 
Railroad  forfeited  to  the  United  States,  and  as 
it  has  not  since  been  selected  by,  nor  with- 
drawn for,  the  Missouri,  Kansas  and  Texas 
Railway,  it  is  subject  to  entry  under  the 
homestead  law  by  the  first  legal  applicant. 

Acting  Commissioner  Harrison  to  register 
and  receiver.  Independence,  Kan.,  September 
2,  1882.— I  L.  D.,  332. 


1383. 


RAILROAD  GRANT-LANDS  EARNED  BY 
CONSTRUCTION. 

WISCONSIN  CENTRAL  R.   R.   CO. 

There  is  no  question  that  the  road  was  en- 
titled to  alternate  sections  so  soon  as  progres. 
sive  sections  of  the  road  are  completed.  The 
company  is  entitled  to  the  lands  earned  by 
the  construction  of  its  road  prior  to  the  expi- 
ration of  its  grant. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  2,  1882. — i  L.  D.,  373;  sec 
No.  1378. 


1384. 


RAILROAD  GRANT-OVERLAPPING  LIMITS. 

MISSOURI,   KANSAS  AND  TEXAS   RY.   CO. 

A  tract  of  land  is  within  the  lo-mile  (gran- 
ted) limits  of  the  Leavenworth,  Lawrence  and 
Galveston  Railroad,  and  the  20-mlle  (indem- 
nity) limits  of  the  Missouri,  Kansas  and  Texas 
Railway.  Held:  1st.  That  as  at  the  date  of 
the  withdrawal  for  the  latter  company  the 
tract  in  question  was  reserved  for  the  Leaven- 
worth, Lawrence  and  Galveston  Railroad,  it 
was  excepted  from  the  grant  to  the  Missouri, 
Kansas  and  Texas  Railway ;  and  2d.  As  the 
tract  in  question  could  not  be  withdrawn  for  the 
Missouri,  Kansas  and  Texas  Railway  before  the 
act  of  July  24,  1876,  declaring  the  lands  of 


I 


RAILROAD  GRANT-JOINT  RESOLUTION  OP 
JUNE  28.  1870. 

*/JSOUTHERN   PAC.   R.    R.   CO.  V,   MCCARTHY. 

Although  a  grant  was  made  by  the  act  of 
'866,  the  lands  upon  which  it  would  operate 
were  not  identified  until  the  adoption  of  said 
joint  resolution,  and  the  rights  of  all  parties 
who  were  actual  settlers  at  that  time  were 
saved  thereby. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  31, 1882. — i  L.  D.,  626; 
9  C.  L.  O.,  176. 


1385. 


RAILROAD  GRANT-PRIVATE  CLAIM- 
CONPLICT. 

SOtJTHERN   PAC.    R.    R.   CO. 

The  lands  in  question  were  at  the  date  of 
I  the  grant  within  a  survey  of  the  Tajauta  Ran- 
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cho,  and  were  patented  to  the  railroad  com- 
pany in  1876  under  the  rulings  then  in  force. 

As  the  company  has  sold  the  land,  neither 
justice  nor  good  policy  require  intervention 
of  the  Government  to  disturb  the  title  con- 
veyed, although  under  the  subsequent  decisions 
the  lands  are  held  to  be  excluded  from  the 
grant. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  8,  1 88a.  —  I  L.  D.,  377 ;  9 
C.  L.  O.,  199. 


1386. 


RAILROAD  GRAHT-CONFLICTING  CLAIMS. 

PERKINS  V.  CENTRAL   PAC.  R.  R.  CO. 

These  grants  to  railroads  are  present  grants ; 
when  they  take  effect  they  operate  go  instanU 
upon  the  lands  within  the  granted  limits.  The 
grant  is  not  held  in  abeyance  to  await  the  de- 
fault of  settlers,  but  the  title  vests  or  does  not 
vest  at  once ;  and  so  far  as  regards  the  land 
in  which  the  title  does  not  vest  at  once,  the 
claim  of  the  company  is  at  an  end.  If  the 
grant  is  a  present  one,  and  the  title  does  not 
vest  when  the  grant  takes  effect,  it  cannot  vest 
afterward. 

It  was  the  intention  of  Congress  that  only 
such  unoccupied  lands  as  were  not  held  under 
any  claim  recognized  by  the  Government, 
should  pass  under  the  grant. 

The  lands,  therefore,  in  those  sections  to 
which  pre-emption  and  homestead  claims  had 
attached  at  the  time  the  line  of  the  road  was 
fixed,  were  not  granted  at  all.  It  was  not  a 
grant  of  the  entire  odd  sections,  subject  to 
pre  emption  and  homestead  claims  thereon, 
but  the  grant  did  not  touch  the  lands  to  which 
these  claims  had  attached. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  12, 1882.— I  L.  D.,  336. 


1387. 

RAILROAD  GRANT-FORFBITTJRB  --  STATE. 

ALABAMA   AND  CHATTANOOGA   R.    R.  CO. 

It  was  the  intention  of  Congress  to  extend 
the  grant  of  1856  to  the  roads  named,  as  the 


cesiuis  que  trust  under  the  title  vested  in  the 
State,  limited  by  the  requirement  of  the  sec 
ond  proviso,  to  the  effect  *'  that  the  lands  here- 
by granted  for  and  on  account  of  said  road, 
severally,  shall  be  exclusively  applied  in  the 
construction  of  that  road  for  and  on  account 
of  which  such  lands  are  hereby  granted,  and 
shall  be  disposed  of  only  as  the  work  pro- 
gresses, and  the  same  shall  be  applied  to  no 
other  purpose  whatsoever." 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  21, 1882. — i  L.  D.,  343;  9 
C.  L.  O.,  200. 


1388. 


RAILROAD  GRANT-PARTITION  BY  THE 

STATE. 

ALABAMA  AND  CHATTANOOGA  R.  R.  CO. 

Where  several  roads  intersect  at  a  common 
point,  their  entire  respective  interests  must 
enter  into  consideration  in  making  partition. 

This  partition  is  the  duty  of  the  State,  and 
the  General  Land  Office  is  not  called  upon  to 
act  in  the  absence  of  a  proper  request  for  cer- 
tification, nor  to  lay  down  rules  for  such  par- 
tition, further  than  to  say  that  any  adjustment 
by  the  State  authorities  which  shall  give  to 
each  only  what  is  legally  due  will  be  recog> 
nized  and  carried  into  certification  when  pre- 
sented. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  29,  1882. — I  L.  D.,  376. 


1389. 


RAILROAD  GRANT- WITHDRAWAL-PBE- 
EXPTION  CLAllC. 

MCCAIN  v.  TEXAS   AND  PACIKIC  RY.   CO. 

McCain's  pre  emption  claim  is  allowed,  as 
the  land  was  claimed  as  a  pre-emption  by  a 
qualified  party  at  date  of  withdrawal  for  the 
railroad. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Los  Angeles,  Cal.,  Januaiy  5, 
1883.— I  L.  D.,  388 ;  9  C.  L.  O.,  235. 
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1390. 

EAILROAD  GBANT-8EIECTI0N-RE8 
JUDICATA. 

GONZALES  V.  ATLANTIC  AND    PAC.   R.   R.  CO. 

The  land  in  question  is  within  the  indemnity 
limits  of  the  grant,  but  has  not  been  selected 
by  the  company,  and  was  not  subject  to  se- 
lection on  account  of  the  prior  claim  of  Gon- 
zales. 

Gonzales  having  made  final  proof,  after  due 

notice  by  publication  as  required  by  law,  the 

question  of  the  validity  of  his  claim  is  res 

judicata  so  far  as  the  railroad  company  is 

concerned. 

Commissioner  McFarland  to  register  and 
receiver,  January  15,  1883. — i  L.  D.,  361. 


1391. 

EAILROAD  GRANT-IKBIAN  EESERTATION. 

PHELPS  V.   NORTHERN  PAC.   R.  R.  CO. 

The  grant  (July  2,  1864)  was  a  present  one, 
and  conveyed  lands  within  the  granted  limits 
to  which  the  United  States  had  *<  full  title,  not 
reserved  or  otherwise  appropriated,  at  the 
time  the  line  of  road  is  definitely  fixed." 

The  act  does  not  pass  the  lands  "  reserved  " 
or  "otherwise  appropriated."  At  the  time 
the  grant  to  the  company  was  made  these  lands 
were  occupied  by  the  Flatheads. 

They  would  not,  therefore,  pass  by  the  grant. 

Every  tract  set  apart  for  special  uses  is  re- 
served to  the  Government  to  enable  it  to  en> 
force  them.  And  that  was  the  character  of 
the  reserve  of  the  Bitter  Root  Valley.  The 
stipulation  to  extinguish  the  Indian  title  did 
not  apply  to  those  lands. 

Secretary  Teller  to  Commissioner  McFar- 
land, Januaiy  22,  1883. — I  L.  D.,  368;  9  C. 
L.  O.,  220. 


1392. 

EAIIEOAD  GEANT-8ETTLE1CENT  EIGHTS. 

COOPER  ET  AL.  V,  SIOUX  CITY  AND  PAC. 

R.   R.  CO. 

The  Sioux  City  and  Pacific  Railroad  Com- 
pany completed  its  road  in  1869,  and  in  1875 


sold  to  the  Missouri  Valley  Land  Company 
certain  lands  granted  to  it  by  the  acts  of  July 
I,  1862,  and  July  2, 1864,  which  lands  have 
been  settled  upon  and  claimed  by  certain  set- 
tlers under  the  last  clause  of  the  third  section 
of  the  former  act,  which  provides  that  all 
lands  not  disposed  of  within  three  years  after 
the  entire  road  shall  have  been  completed  shall 
be  subject  to  settlement  and  pre-emption  as 
other  lands,  at  a  price  not  exceeding  one  dollar 
and  twenty-five  cents  per  acre,  to  be  paid  to 
the  company. 

This  proviso  was  a  condition  subsequent,  the 
failure  to  perform  which  does  not  derogate 
from  the  grant,  nor  can  it  operate  to  defeat  the 
same,  or  cause  its  lands  to  revert  to  the  United 
States. 

The  aforesaid  sale  must  be  regarded  as  an 
hypothecation  of  the  fee  for  the  benefit  of  the 
stockholders,  or  such  disposal  of  the  lands  as 
the  statute  contemplated. 

Even  if  intended  to  be  disposed  of  as  pub- 
lic lands,  no  machinery  is  provided  by  the 
statute  for  such  disposal  by  the  executive  de- 
partment of  the  Government,  in  view  of  the 
provision  for  payment  to  be  made  to  the  com- 
pany. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  7,  1883.— i  L.  D.,  345 ;  9  C. 
L.  O.,  217. 


1393. 

EIGHT  OP  WAT-8UEyEY. 

UTAH  AND  WYOMING  R.  R.  CO. 

The  act  of  March  3, 1875,  provides  specifi- 
cally for  approval  of  maps  upon  surveyed 
lands,  but  requires  no  filing  or  approval  of 
such  maps  prior  to  survey. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  12, 1883. — i  L.  D.,  397;  9  C. 
L.  O.,  235. 


1394. 

EAIIEOAD  GEANT-ENTET  OP  EECOED. 

GRAHAM  V.   HASTINGS  AND  DAKOTA  RY.  CO. 

Under   section  2308,  Revised  Statutes,  a 
soldier's  services  in  the  United  States  Army 
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are  equivalent  to  residence  under  a  homestead 
entry. 

A  homestead  entry,  which  on  its  face  is 
valid,  subsisting  at  the  date  a  present  grant  to 
a  railroad  company  took  effect,  excepts  the 
land  embraced  thereby  from  such  railroad 
grant. 

An  entry  of  record,  which  on  its  face  is 
valid,  reserves  the  land  covered  thereby  from 
the  operation  of  any  subsequent  law,  grant,  or 
sale,  until  a  forfeiture  is  declared  and  the  land 
is  restored  to  the  public  domain  in  the  manner 
prescribed  by  law. 

Secretary  Teller  to  Commissioner  McFar 
land,  February  12, 1883. — i  L.  D.,  362;  9  C. 
L.  O.,  236. 


1395. 


EAILROAD  GRANT-  WITHDRAWAL-  PRE- 

BMPTION. 

BMKRSON  V.  SOITTHERN   PAC.   R.   R.  CO. 

A  pre-emption  filing  shown  to  be  fraudu- 
lent does  not  except  the  land  covered  thereby 
from  the  grant  to  the  railroad  company,  it  be* 
ing  held  that  the  cancellation  of  such  a  filing 
took  effect  by  relation  as  of  the  date  of  settle- 
ment, so  that  it  may  be  said  that  the  filing 
never  existed. 

Secretary  Teller  to  the  Commissioner  of  the 
General  Land  Office,  February  16,  1883.— I 

L.  D.,  390. 


1396. 

DEFINITE  LOCATION. 

CENTRAL  PACIFIC  (SUCCESSOR  TO  WESTERN 
pacific)   COMPANY. 

The  grant  by  terms  in  presenti  was  made 
July  I,  1862.  The  Land  Office  refused  to  ap- 
prove the  selection  of  the  tract  for  the  reason 
that  the  land  was  included  at  date  of  the  act 
within  the  exterior  limits  of  the  San  Lorenzo 
Rancho. 

The  court  ordered  a  resurvey  of  this  rancho 
in  1863.  The  claim  was  finally  confirmed 
October  31,  1864,  and  did  not  include  this 


land.  Therefore  at  the  date  of  the  prelimi- 
nary withdrawal,  January  31,  1865,  the  tracts 
were  public  land. 

It  is  held  that,  as  the  land  was  public  land 
at  the  latter  date  and  at  date  of  definite  loca- 
tion, it  inured  to  the  railroad  grant. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  14,  1883. — ^  ^-  ^-f  477  \  ^^  ^• 
L.  O.,  94. 


1397. 


RAILROAD  GRANT-CERTIFICATION- 
PATENT. 

JOHNSON   V.   ST.   PAUL  AND  SIOUX   CITY 
R.    R.   CO. 

A  certification  to  the  State  of  Minnesota  for 
the  benefit  of  the  Saint  Paul  and  Sioux  City 
Railroad  Company  does  not  convey  title  to 
land,  as,  under  the  act  of  March  3,  1865,  title 
can  only  be  conveyed  by  patent. 

The  party  in  interest  having  received  no 
notice  of  the  decision  canceling  his  entry, 
and,  therefore,  having  no  opportunity  for  ap> 
peal,  the  decision  cannot  be  treated  as  final. 

Commissioner  McFarland  to  register  and 
receiver,  Worthington,  Minn.,  March  23, 1883. 
— I  L.  D.,  366;  10  C.  L.  O.,  20;  see  No. 
1417. 


1398. 


RAILROAD  GRANT-ACT  OF  JULY  4,  186©- 

PATENT. 

KUFNER  V.  THE  SOITTHERN    MINNESOTA  KY. 

EXT.  CO. 

The  title  to  the  lands  granted  to  the  State 
of  Minnesota,  for  the  benefit  of  the  Southern 
Minnesota  Railway  Extension  Company,  by 
the  act  of  July  4,  1866,  must  under  the  terms 
of  the  act  be  conveyed  by  patent. 

Hence  the  title  to  a  tract  of  land  which  was 
erroneously  certified  to  the  State  fur  said  com- 
pany is  still  in  the  United  States,  and  the  land 
is  under  the  control  of  the  Depanmeiu. 

Commissioner  McFarland  to  register  and 
receiver,  Worthington,  Minn.,  March  31, 1883. 
— I  L.  D.,  351;  see  No.  1414. 
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1399. 

EAILROAD  GRANT-CONSTEUCTION  OP 

ROAD. 

SAINT  PAUL,  MINNESOTA  AND  MANITOBA 

RY.  CO. 

Although  the  greater  portion  of  the  lands  in 
question  lie  opposite  portions  of  the  road 
which  were  not  completed  within  the  time  re- 
quired by  the  granting  act,  the  Department  is 
estopped  by  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Schulenberg  v, 
Harriman  from  refusing  to  permit  the  list  of 
lands  to  go  to  patent  merely  on  Account  of 
the  failure  of  the  company  to  complete  the 
sections  of  the  road  within  the  time  prescribed. 

Secretary  Teller  to  the  Commissioner  of 
the  General  Land  Office,  April  3, 1883. — I  L. 
D.,  378. 


1400. 

INDRMNITT  LANDS-POWER  OP  EXBCUTIVE 
-WITHDRAWALS. 

NORTHERN   PACIFIC   R.  R.  CO. 

The  power  of  this  Department  to  withdraw 
lands  within  the  granted  limits,  for  the  benefit 
of  the  grant,  is  well  settled,  and  by  parity  of 
reasoning  the  authority  to  withdraw  lands  in 
the  indemnity  limits  must  follow. 

As  to  indemnity  lands,  the  law  gives  at 
date  of  definite  location,  not  title,  but  a  right 
to  acquire  title  by  selection,  based  on  the  de- 
ficiency ascertained  in  the  granted  limits. 

It  was  clearly  the  intention  of  the  legis- 
lature that,  within  the  indemnity  limits  fixed 
by  the  Northern  Pacific  acts,  the  company 
should  have  the  opportunity  to  take  lands,  acre 
for  acre,  for  all  those  lost  in  place. 

The  Secretary  of  the  Interior  is,  however, 
empowered  with  full  control,  supervision,  and 
discretion  in  regard  to  withdrawals  and  se- 
lections of  indemnity  lands,  which  he  is  to 
exercise  for  the  benefit  of  the  public,  as  well 
as  for  that  of  the  railroad  company. 

In  the  case  of  this  road,  existing  withdrawals 
should  be  maintained ;  but  at  present  it  is  not 
deemed  necessary  to  withdraw  in  the  Terri- 
tories the  lands  within  the  second  indemnity 

81 


limits,  established  by  the  joint  resolution  of 
May  31,  1870. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  17,  1883. — 2  L.  D.,  511 ;  see  No. 
1556. 


1401. 


WITHDRAWALS. 

DANERI   V.  TEXAS  AND  PACIFIC  RY.  CO. 

The  rancho  claim  having  been  finally  re- 
jected in  the  year  1855,  the  tract  in  question 
was  not  excepted  from  the  operation  of  the 
railroad  grant,  and  the  temporary  suspension 
pending  the  consideration  of  application  to 
purchase  the  tract,  embracing  the  one  in  ques- 
tion, did  not  affect  the  railroad  withdrawal, 
since  which  date  the  lands  thus  withdrawn 
have  been  in  a  state  of  reservatfon  and  not, 
therefore,  subject  to  disposal  under  the  pre- 
emption or  other  laws.  This  may  be  a  case  of 
hardship  for  the  settler,  but  unfortunately  the 
executive  has  no  option  in  the  matter. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  22,  1883. — 2  L.  D.,  548  ;  10  C.  L. 
O.,  95. 


1402. 


FORPEITURE. 

CENTRAL  PACIFIC  R.  R.  CO.,  SUCCESSOR  TO 
CALIFORNIA  AND  OREGON   R.  R.  Cg. 

Though  this  road  has  not  been  completed 
within  the  time  prescribed  by  law,  and  though 
the  granting  act  provides  for  a  forfeiture  of 
the  unpatented  lands  on  failure  to  so  complete 
it,  it  is  held  that  as  Congress  has  failed  to  de- 
clare the  forfeiture,  patents  must  issue  for  the 
granted  lands  as  they  are  earned  by  the  con- 
struction and  acceptance  of  portions  of  the 
road. 

Secret«ary  Teller  to  Commissioner  McFar- 
land,  May  26,  1883. — 2  L.  D.,  489 ;  10  C.  L. 
O.,  94;  see  Nos.  1368,  1481. 
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1403. 

PRACTICE  -PAETY-REMITTITUR-RELIEf . 

troy's    heirs    V,    SOUTHERN    PACIFIC 
R.  R.  CO. 

The  defeated  party  in  a  case  before  the 
Secretary  of  the  Interior  on  appeal  is  a  party 
to  it  until  itisclosedby  execution  of  the  decree. 
He  has  a  right  to  call  attention  to  the  manner 
in  which  the  Secretary's  decision  is  executed 
by  the  Commissioner. 

After  a  case  has  been  decided  by  the  Sec- 
retary, and  particular  relief  granted,  the  Com- 
missioner cannot  grant  any  relief  or  direct 
any  action  he  may  think  the  party  would  have 
been  entitled  to  upon  the  record,  had  he  ap- 
plied for  it. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  21, 1883. — 2  L.  D.,  523;  10  C.  L. 
O.,  118. 


1404. 


RELINQUISHMENTS-ACT  OP  JUNE  22, 1874- 
LAND  IN  LIEU. 

HASTINGS   AND   DAKOTA  R.  R.  CO. 

The  company  has  not  selected  the  land, 
neither  has  it  shown  that  its  grant  cannot  be 
satisfied  without  the  same.  If  it  will  select 
the  land,  and  it  shall  appear  that  it  is  needed 
to  satisfy  the  grant,  the  claim  thereto  will  be 
adjudicated,  and,  if  allowed,  the  land  may 
be  relinquished  under  the  act  of  June  22, 
1874,  in  favor  of  the  settler,  and  other  lands 
taken  in  lieu  thereof. 

Commissioner  McFarland  to  register  and 
receiver,  June  22,1883.-2  L.  D.,  527;  10 
C  L.  O.,  153. 


1405. 


the  date  of  the  grant  and  of  the  withdrawal 
to  show  affirmatively  that  at  said  dates  a  valid 
subsisting  adverse  right  had  attached  to  the 
premises,  and  a  hearing  should  be  ordered 
that  he  may  have  an  opportunity  to  establish 
the  validity  of  such  filings.  In  the  event  of 
such  a  showing  he  would  be  entitled  to  enter 
the  land  in  question. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  June  28,  1883. — 2  L.  D.,  $50;  10 
C.  L.  O.,  154. 


BURDEN  OP  PROOP-PRE-EMPTION 
PILING. 

FREEMAN   V.  TEXAS  AND   PACIFIC  RY.  CO. 

The  burden  of  proof  rests  upon  a  party  ap- 
plying to  make  a  pre-emption  filing  for  land 
within  the  limits  of  a  withdrawal  for  a  rail- 
road grant  covered  by  pre-emption  filings  at 


1406. 


INDIAN   RESERVATIONS  -  SETTLEMENTS- 
WITHDRAWAL. 

BROWN   KT  AL.   V.  NORTHERN  PACIFIC 
R.  R.  CO. 

No  rights  were  acquired  by  settlements  made 
while  the  land  was  in  the  Indian  reservation, 
and  upon  the  extinguishment  of  the  Indian 
title  the  withdrawal  for  the  grant  became 
effective  and  prevented  the  acquisition  of  any 
rights  by  settlement  on  odd  numbered  sec- 
tions. 

Actmg  Commissioner  Harrison  to  register 
and  receiver.  Miles  City,  Mont.,  August  16, 
1883. — 2  L.  D.,  519. 


1407. 


BRAMWET.L  TS.  CENTRAL  AND  UNION 
PACUIG  RAILROAD  COMPANIES. 

One  Thomas  filed  declaratory  statement 
May  19,  1869,  and  relinquished  March  29, 
1 87 1,  on  which  day  Bramwdl  made  home- 
stead entry  of  the  tract.  The  companies 
claim,  jointly,  under  the  act  of  May  6,  1870. 
Held,  that  since  no  priority  of  estate  between 
Thomas  and  Bramwell  is  shown,  and  since 
Bramwell's  claim  was  initiated  subsequently 
to  the  date  of  the  grant,  the  case  does  not 
come  within  the  intendment  of  the  proviso 
in  said  act,  protecting  the  rights  of  private 
persons. 
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Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  September  12,  1883. — 2  L.  D., 
S44;  10  C.  L.  O.,  260. 


1408. 

8AME-(0N  RETIEW.)  * 

Secretary  Teller  to  Commissioner  McFar- 
land, October  27,  1883. — 2  L.  D.,  844;  10  C. 
L.  O.,  260. 


1409. 

DEPINITE  LOCATION-WITHDRAWAL 

MONAGLE  V.  NORTHERN   PACIFIC   R.    R.  CO. 

Where  an  entry  subsisting  at  the  date  of 
filing  of  the  map  of  general  route  was  canceled 
for  voluntary  relinquishment,  prior  to  the 
definite  location  of  the  road,  the  tracts  covered 
thereby  became  public  land  and  were  subject 
to  the  withdrawal  for  indemnity  purposes. 

Commissioner  McFarland  to  register  and 
receiver,  Walla  Walla,  Wash.  T.,  September 
14,  1883. — 2  L.  D.,  529. 


1410. 


ABANDONMENT. 

NORTHERN  PACIFIC  RAILROAD  V.  HESS. 

A  valid  pre-emption  claim  had  excepted  a 
tract  from  the  withdrawal  on  general  route ; 
when  the  settler  afterwards  abandoned  it, 
though  on  erroneous  advice  and  information 
by  the  local  ofBcers,  the  land  became  public, 
and  passed  to  the  company  by  definite  loca- 
tion of  the  road. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  21,  1883. — 2  L.  D.,  474;  10 
C.  L.  O.,  260. 


1411. 


PEB-KMPTION-PTJBLIC  SALE-ACT  OE  8EP- 
TEMfiEK  4,  1841. 

CENTRAL  PACIFIC  R.  R.  CO.  V.  ORR. 

As  the  pre-emption  right  upon  which  Orr 
bases  his  right  was  extinguished  on  the  day  of  | 


public  sale  described,  the  land  became  public 
land  and  passed  to  the  company  under  its 
grant. 

Secretary  Teller -to  Commissioner  McFar- 
land, September  21,  1883. — 2  L.  D.,  525  ;  10 
C.  L.  O.,  233 ;  see  No.  1459. 


1412. 

TRIAL  LINES-ENTEIES  IN  GOOD  FAITH. 

HAYES  V.   PARKER   ET   AL. 

There  can  be  but  one  legislative  withdrawal 
under  a  map  of  general  route. 

Where,  therefore,  several  trial  lines,  treated 
as  such  by  the  company,  have  been  made  be- 
fore the  general  route  is  finally  fixed  and  de> 
termined,  withdrawals  made  under  such  trial 
lines  will  be  regarded  as  executive  with- 
drawals. 

Entries  made  in  good  faith  upon  odd  sec- 
tions before  notice  of  withdrawal  under  such 
trial  lines  was  received  at  the  local  office,  will 
be  maintained,  and  l.inds  covered  by  such  en- 
tries held  to  be  excepted  from  the  grant. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  2,  1883. — 2  L.  D.,  554  ;  10  C. 
L.  O.,  245. 


1413, 


NORTHERN  PACIFIC  RAILROAD  COMPANY 
78.  PRESSEY. 

In  1873  a  withdrawal  was  made  for  the  ben- 
efit of  the  railroad  company's  branch  line  in 
Washington  Territory,  on  a  map  of  general 
route ;  in  1879  a  second  withdrawal  was  made 
on  a  map  of  an  amended  line  of  said  branch. 

Pressey  settled  in  1878,  prior  to  the  survey 
of  the  land. 

Held,  that  he  acquired  no  right  as  against 
the  railroad  company  to  the  land  found  upon 
survey  to  be  part  of  an  odd-numbered  section, 
the  same  having  been  continuously  withdrawn 
since  1873  »  ^^^  ^^^^  ^^  ^^^  charged  with 
notice  of  the  withdrawal  of  the  odd-num- 
bered sections  at  the  date  of  his  settlement. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  2,  1883.— 2  L.  D.,  551 ;  10  C. 
L.  O.,  246. 
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1414, 

HOMESTEADS  -  PATEITT  -  CBRTTPICATION. 

THE  SOUTHERN  MINNESOTA  RY.  EXT.  CO. 
V.  KUFNER. 

A  patent  is  not  necessary  for  the  purpose  of 
vesting  title  in  the  company ;  but  title  vests 
by  virtue  of  the  grant  and  the  act  of  certifica- 
tion ot  the  land  to  the  State  for  the  use  of  the 
company. 

The  title  having  thus  passed,  the  land  in 
question,  which  is  in  the  granted  limits,  was 
not  subject  to  the  homestead  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  22,  1883. — 2  L.  D.,  492 ;  10  C. 
L.  *0.,  243;  see  No.  1398. 


1415. 

SELECTION  OF  IIEU  LANDS. 

HITCHMAN  ET  AL.  V,  NORTHERN  PACIFIC 

R.  R.  CO. 

The  right  of  the  company  attached  to  the 
tracts  relinquished  upon  definite  location,  and 
having  constructed  its  road  opposite  the  same, 
it  is  in  a  position  to  demand  patent  therefor, 
were  it  not  for  its  relinquishments  in  favor  of 
settlers  under  the  act  of  June  22,  1874. 

The  relinquishments  were  asked  for  by  the 
Commissioner  an^  were  executed,  and  the  se- 
lection of  other  lands  made  by  the  company 
in  good  faith. 

Said  selection  was  a  valid  claim  subsisting 
at  the  date  of  plaintiff's  applications,  which 
claim  has  since  been  perfected  by  construction 
of  the  road. 

Commissioner  McFarland  to  register  and 
receiver,  Helena,  Mont.,  October  22,  1883. — 
2  L.  D..  530. 


1416. 


RE8SEMAN  VS.  SAINT  PAUL,  MINNEAPOITS 
AND  MANITOBA  RAILWAY  COMPANY. 

Under  the  rule  in  Van  Wyck  w.  Knevals, 
it  is  held,  that  the  line  of  the  Saint  Vincent 
extoision  of  this  company's  road  became  defi- 


in  its  limits  attached  December  19, 187 1,  when 
the  map  of  definite  location  of  said  line  filed 
in  the  Department  was  accepted  by  the  Sec- 
retary of  the  Interior,  and  not  at  the  date  of 
survey  in  the  field,  as  formerly  held. 

Commissioner  McParland  to  register  and 
receiver,  Saint  Cloud,  Minn.,  October  27, 
1883.— 2  L.  D.,  481. 


1417. 

TITLE-CERTmCATION. 

ST.  PAUL  AND  SIOUX  CITY   R.  R.  CO.  V. 
JOHNSON. 

The  land,  which  is  within  the  indemnity 
limits,  has  been  certified  under  the  grant,  and 
the  case  is  ruled  by  the  decision  in  the  case 
of  the  Southern  Minnesota  Extension  Com- 
pany V,  Augustine  Kufner. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  27,  1883. — 2  L.  D.,498;  10 
C.  L.  O.,  20;  see  No.  1397. 


1418. 


TAYLOR  T8.  SOUTHERN  MINNESOTA  RAIL- 
WAY EXTENSION  COMPANY. 

Mrs.  Taylor  had  no  valid  claim  to  the  land, 
for  the  reason  that  it  had  been  withdrawn  for 
the  benefit  of  said  company  both  at  the  time 
of  the  settlement  made  by  her  husband  and 
of  that  made  by  herself. 

The  Department  does  not  interfere  with  the 
settler  ;  if  he  chooses  to  remain  on  the  land 
he  must  do  so  with  the  knowledge  that  the 
Department  cannot  help  him,  and  he  is  at  the 
mercy  of  the  railroad  company  should  the 
company  select  the  land  under  the  grant. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  5,  1883. — 2  L.  D.,  557;  10 
C.  L.  O.,  400. 


1419. 

EPPECT  OP  PORMEE  RTTLINO. 

MEREDITH  V.  THE    ATLANTIC  AND  PA- 
CIFIC  R.  R.  CO. 

Meredith  applied  in  1879  under  the  pre- 


nitely  fixed  and  the  company's  right  to  land    emption  law  for  land  within  the  granted  Hm- 


DISKT  OF  LABD  DBCI8I0N8. 


246 


its,  and  nnder  rulings  then  obtaining  his  ap- 
plication was  finally  rejected ;  said  rulings 
having  been  changed,  he  applied  in  1883  un- 
der the  homestead  law  for  the  same  land, 
alleging  no  new  facts,  however. 

Held,  That  as  between  him  and  the  rail- 
road company  the  question  of  right  to  the 
land  is  res  adjudicata. 

Commissioner  McFarland  to  register  and 
receiver,  Los  Angeles,  Cal.,  November  8, 
1883  —2  L.  D.,  499. 


The  waiver  embraces  the  land  covered  by 
the  entry  ;  the  settler  comes  within  the  terms 
of  the  relinquishment.    Entry  sustained. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  14,  1883. — 2  L.  D.,  5355  10 
C.  L.  O.,  329 ;  see  Nos.  1379,  1430,  1455. 


1420. 


t>. 


ACT  OP  APRIL  21,  1876-CONDITIONAL 
OCCUPANCY. 

FOX  V.  THK  SOUTHERN  PACIFIC  R.   R.  CO. 

The  joint  resolution  of  June  28,  1870,  af- 
fords plainti£f  no  relief,  as  he  was  not  an  actual 
settler  on  the  land  at  that  date. 

As  there  was  no  valid  claim  existing  on  the 
land  at  the  date  when  it  was  withdrawn,  and 
it  has  not  been  re-entered  under  decisions  and 
rulings  of  the  Land  Department,  he  is  not 
entitled  to  the  benefits  of  the  second  section 
of  the  act  of  April  21,  1876. 

Permission  for  Fox  to  remain  on  the  land 
with  a  view  to  making  entry  for  the  same,  in 
the  event  that  it  should  not  be  required  in  the 
final  adjustment  of  the  grant,  refused. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  12,  1883. — 2  L.  D.,  558;  10 
C.  L.  O.,  276. 


1421. 

WlTHDRAVAIr-WAIYBR 

ATLANTIC,  GULF  AND    WEST  INDIA  TRANSIT 
a,   R.   CO.  V.  MARTIN. 

June  25,  1881,  the  company  filed  a  formal 
extension  of  the  relinquishment  or  waiver 
theretofore  made  in  favor  of  actual  bona  fide 
settlers  who  had  made  improvements  prior  to 
March  16,  1881— the  date  when  the  with- 
drawal was  ordered. 


1422. 


PENINSULA  RAILROAD  COMPANY  T8. 
CARLTON  AND  STSSLB. 

Status  of  the  lands  claimed  by  this  railroad 
company.  Lands  having  been  once  relin- 
quished by  the  company  cannot  be  again 
claimed  by  it. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  14,  1883. — 2  L.  D.,  531 ;  10 
C.  L.  O.,  278. 


1423. 


CERTIPIC  ATION-RETERSIONART  RIGHTS- 
ACT  OP  JUNE  3,  1856. 

ALABAMA  RAILROAD   LANDS. 

The  State  is  entitled  to  have  certification  of 
the  lands  in  question  for  purposes  of  identifi- 
cation, leaving  all  questions  of  reversionary 
right  to  the  action  of  Congress. 

Secretary  Teller  to  Commissioner  McFar* 
land,  November  23, 1883. — 2  L.  D.,  475 ;  10 
C.  L.  O.,  300. 


1424. 


NEW  MEXICO  DONATION-ACT  OP  JULY  22, 
1854-yOID  ENTRY. 

ATLANTIC  AND  PACIFIC  R.   R.   CO. 

A  donation  claim  void  on  its  face  does  not 
except  the  land  from  the  grant  to  the  com- 
pany. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  3,  1883. — 2  L.  D.,  522 ;  10 
C.  L.  O.,  300: 
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1425. 

CABBAHAR  VS.  IOWA  FALLS  AND  SIOUX 
CITY  RAILROAD  COMPANY. 

Under  the  rule  announced  in  Van  Wyck  v. 
Knevals  it  is  held  that  the  line  of  the  road  be- 
came definitely  fixed,  and  the  right  of  the 
State  and  the  company  attached  October  13, 
1856,  when  the  map  of  definite  location  filed 
in  the  Department  was  accepted  by  the  Secre- 
tary of  the  Interior,  and  not  on  the  date  of 
survey  in  the  field,  as  heretofore  held. 

The  tract  in  question  was  vacant  public 
lands  at  the  date  the  grant  took  effect,  and  it 
is  not  now  subject  to  appropriation  under  the 
laws  of  the  United  States. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Des  Moines,  Iowa,  December  3,  1883. 
— 2  L.  D.,  483. 


within  its  limits  attached  October  20,  1868, 
the  date  when  its  map  of  definite  location  filed 
in  the  Department  was  accepted  by  the  Secre- 
tary of  the  interior,  instead  of  at  the  date  of 
adoption  and  certification  of  said  map  by  the 
officers  of  the  company,  as  formerly  held. 

Acting  Commissioner  Harrison  to  register 
and  receiver.  Salt  Lake  City,  Utah,  December 
15,  1883.— 2  L.  D.,  488. 


1426. 


THE  SOUTH  AND  NORTH  ALABAMA  RAIL- 
ROAD COMPANY. 

The  granting  act  provides  that  the  rights  of 
the  companies  to  the  lands  shall  attach  "  when 
the  lines  or  routes  of  said  roads  are  definitely 
fixed,"  but  does  not  provide  for  the  filing  of  a 
map  of  definite  location. 

Held^  I,  that  the  lines  of  the  roads  are  to 
be  regarded  as  definitely  fixed  on  the  dates 
that  the  maps  of  definite  location  were  filed  in 
the  Land  Department,  and  not  on  the  dates 
that  they  were  fixed  on  the  surface  of  the 
earth;  2,  that  this  company  is  not  entitled 
under  the  act  of  June  22,  1874,  to  indemnity 
for  lands  upon  which  the  entries  or  filings  of 
settlers  were  allowed  prior  to  the  filing  of  said 
maps. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  4,  1883.— 2  L.  D.,  484 ;  10 
C.  L.  O.,  313. 


1428. 

RIGHT  OF  WAY -TRANSFER  OP  RIGHT- 
FILING  MAPS, 

NORTHERN  PACIFIC,  FERGUS  AND  BLACK 
HILLS  R.  R.  CO. 

Where  a  railroad  company,  which  has  filed 
maps  and  secured  a  right  of  way  through  the 
public  lands,  has  transferred  its  rights  to 
another  company,  no  approval  of  the  maps  of 
the  same  line  filed  by  the  latter  company  is 
necessary. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  18,  1883. — 2  L.  D.,  543 ;  10 
C.  L.  O.,  329. 


1427. 


WOOLF  YS.  CENTRAL  PACIFIC  RAILROAD 

COMPANY. 

Under  the  rule  in  Van  Wyck  v,  Knevals,  it 
is  held  that  the  right  of  said  company  to  land 


1420. 

TIMBER  CTJLTDRB- WITHIN  PRIVATE 
CLAIM-APPLICATION-HEIRS  OR  LEGAL 
REPRESENTATIVES. 

SOUTHERN  PACIFIC  R.  R.  CO.,  BRANCH  LINK, 

V.  STURM. 

The  tract  in  question  having  been  within 
the  claimed  limits  of  an  adjusted  private  grant 
at  date  of  definite  location  of  the  railroad,  was 
subject  to  the  timber-application  of  Sturm. 
As  he  tendered  the  fees  and  commissions,  his 
heirs  or  legal  representatives  are  entitled  to 
make  entry  in  view  of  his  subsequent  death, 
notwithstanding  his  said  application  was  re- 
jected by  the  local  o£Bcers. 

Secretary  Teller  to  Commissioner  McFar* 
land,  January  21,  1884. — 2  L.  D.,  546;  lo 
C.  L.  O.,  381 ;  see  No.  1986. 
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1430. 

DB?IKITE  LOCATION-CONTINUING  WITH- 
DRaAWAL-SUNQUISHMSNTS-INBEK- 
NITI. 

ATLANTIC,  GULF  AND  WEST    INDIA   TRANSIT 

R.  R.  CO. 

The  map  of  i860  as  filed,  taken  in  con- 
nection with  actual  surveys  in  the  field,  was 
valid  and  sufficient  to  fix  and  locate  definitely 
the  line  of  the  road  and  to  bring  home  to  the 
Interior  Department  notice  of  such  location. 
A  legislative  withdrawal  followed  the  filing 
of  that  map. 

Such  results  were  not  destroyed  or  annulled 
by  the  voluntary  delivery  of  the  map  by  the 
General  Land  Office  for  the  purpose  of  pro- 
curing thereto  the  governor's  certificate. 

The  order  of  withdrawal  made  in  1856  and 
reaffirmed  in  1857  because  of  its  prior  modi- 
fication was  existent  at  the  time  of  the  with- 
drawal ordered  upon  filing  the  duplicate  map 
in  1881. 

Relinquishments  became  necessary  to  protect 
settlers  who  had  made  entries  and  settlements 
in  violation  of  the  withdrawal.  The  company 
is  entitled  to  indemnity.  Final  action  is  de- 
layed until  further  direction,  in  view  of  pend- 
ing Congressional  legislation. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  30,  1884. — 2  L.  D.,  561 ;  10  C. 
L.  O.,  381 ;  see  Nos.  1379,  142 1. 


Secretary  Teller  to  Commissioner  McFar- 
land,  March  10,  1884.— 2  L.  D.,  536;  II  C. 
L.  O.,  9. 


1431. 


DEHNITELOCATION-PINAIHAP  OP 
BOUTS. 

TALBERT  V.  THE  NORTHERN  PACIFIC  R.  R. 

CO.  ET  AL. 

When  an  entry  existed  at  date  of  filing  map 
of  general  route,  which  was,  after  such  filing 
and  before  definite  location  of  the  road,  can- 
celed for  voluntary  relinquishment,  the  land 
covered  thereby  becomes  public  land,  is  not 
to  be  held  to  await  the  definite  location  of  the 
road,  but  is  open  to  the  first  legal  applicant 


1432. 


PRICE  ENTEY-PRIOR  RIGHT-REUN- 
QUISHMENT. 

THE  NORTHERN   PACIFIC  R.  R.  CO.  V.  PARKER. 
AND  HOPKINS. 

The  withdrawal  for  the  main  line  of  the 
Northern  Pacific  Railroad  took  e£fect  August 
13,  1870.  Parker  made  homestead  entry  the 
same  day.  His  entry  was  canceled  in  1875 
for  voluntary  relinquishment.  The  withdrawal 
for  the  branch  line  of  said  road  took  effect 
July  19,  1879.     Held— 

That  as  parker  entered  the  same  day  the 
withdrawal  of  1870  took  effect,  his  entry  must 
be  regarded  as  the  superior  right. 

That  the  existence  of  such  entry  excluded 
the  land  covered  thereby  from  the  with* 
drawalof  1870. 

That  upon  the  cancellation  of  Parker's  en- 
try in  1875  the  land  covered  thereby  passed 
to  the  United  States,  and  was  included  in  the 
withdrawal  of  1879. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  15,  1884. — 2  L.  D.,  569;  see  No. 
1380. 


1433. 


ACT  OF  APRIL  21,  1876. 

ALABAMA  AND  CHATTANOOGA  R.  R.  CO. 
V,  UPTAlN. 

Where  entry  is  made  after  expiration  of 
time  for  completion  of  road  and  before  exten- 
sion of  time  it  can  be  confirmed  under  the 
act  of  April  21,  1876. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  April  21,  1884. — ^  L.  D.,  500; 
II  C.  L.  O.,  27. 


U8 
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1434. 

BBPORE  SELECTION-ACT  OP  JUNE  22, 1874. 

HASTINGS  AND   DAKOTA   R.  R.  CO.  V.  BAILKY. 

A  relinquishment  of  a  specified  tract,  prop- 
erly executed  by  the  grantee,  must  be  filed  be- 
fore, or  concurrently  with,  a  selection  in  lieu 
thereof  under  the  act  of  June  22,  1874. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  25,  1884. — 2  L.  D.,  540;  ii  C. 
L.  O.,  58. 


\ 


435. 

SUBSISTING  ENTRT-GRANT-WITH- 
D&AWAL. 

OLSON  V.  THE  ST.  PAUL,  MINNEAPOLIS  AND 
MANITOBA  RY.  CO.,  THE  HASTINGS  AND 
DAKarA  R.  R.  CO.  AND  LARSEN. 

Larsen's  pre-emption  application  having  been 
rejected  by  the  Department  his  case  is  res  j'u' 
dica/a,  and  he  cannot  be  permitted  to  make 
homestead  entry  under  a  new  application  based 
upon  a  change  of  ruling. 

The  land  in  question  having  been  covered 
by  a  homestead  entry  subsisting  at  the  date  of 
the  grant  for  the  first,  and  the  withdrawal  for 
the  last  named  company,  was  excepted  from 
the  railroad  grants,  and  01sen*s  application  to 
enter  the  same  is  allowed. 

Commissioner  McFarland  to  register  and 
receiver,  Benson,  Minn.,  April  28,  1884. — 2 
L.  D.,  501. 


1436. 


BEFORE  SELECTION. 

DUBUQUE  AND  SIOUX  CITY  R.  R.  CO. 

Act  of  June  22,  1874.  The  land  relin- 
quished by  the  company  is  within  th^  indem- 
nity limits  of  its  grant,  but  has  not  been  selec- 
ted.    Held: 

That  as  its  right  in  said  limits  does  not  at- 
tach until  selection,  it  had  no  claim  to  relin- 
quish, and  its  selection  in  lieu  thereof  was 
properly  rejected. 


Acting  Secretaiy  Joslyn  to  Commissioner 
McFarland,  April  28,  1884.— 2  L.'  I^->  54^. 


1437. 


BAILROAB  GRANT-INDEHNITT. 

SOUTH  AND  NORTH  ALABAMA  R.   R.  CO. 

The  right  of  a  railroad  company  to  indemnity 
under  the  act  of  June  22,  1874,  turns — not  on 
its  legality  or  illegality,  but — upon  the  date 
that  the  entry  or  filing  was  allowed,  whether 
before  or  after  the  date  on  which  (as  decided) 
the  right  of  the  road  attached. 

In  this  case,  the  dates  when  the  right  of  the 
road  attached — "  May  26,  1866,  between  De- 
catur and  a  junction  with  the  Alabama  &  Ten- 
nessee Railroad,  in  T.  22  S.,  R.  2  W.,  and 
May  30,  187 1,  between  that  point  and  Mont- 
gomery " — were  decided  prior  to  the  passage 
of  the  act,  and  will  be  accepted  for  the  pur- 
pose of  adjudicating  the  company's  claim  for 
indemnity. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  7,  1884. — 3  L.  D.,  274. 

Motion  for  a  re-review  dismissed  December 
29,  1884. 


1438. 


SWAKF  LANDS-DRY  BED  OP  LAKE. 

DEDAR    RAPIDS   AND    MISSOURI    RIVER  R.   R. 
CO.  V.  RAGAN   BT  AL. 

On  the  authority  of  State  of  Indiana  v. 
Milk  (II  Bissell,  197,)  the  bed  of  a  lake,  at 
date  of  swamp  grant  unsurveyed  and  covered 
by  non -navigable  water,  which  has  since  re- 
ceded, is  awarded  to  the  State  as  swamp  land, 
notwithstanding  no  selection  thereof  has  been 
made  by  the  State  under  the  swamp  act.       ' 

Secretary  Teller  to  Commissioner  McFar- 
land, May  16,  1884. — 2  L.  D.,  544;  Ii  C.  L. 
0.,88. 
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1439. 

SUBSISTING  BKTKT^  INDBMNITT  LIMITS. 

PKEST  2/.. NORTHERN   PAC   R.  R.  CO. 

A  homestead  entry  existing  upon  a  tract 
■  within  the  indemnity  limits  at  date  of  with- 
drawal is*  such  an  appropriation  of  land  as  ex- 
cludes it  from  the  withdrawal,  and  it  is.  subject 
to  appropriation  by  the  first  legal  applicant. 

Secretary  Teller  to  Commissioner  McFar- 

land,  May  2$,  1^84 2  L.  D.,  506;  11  C.  L. 

O.,  X06. 


1440. 

NOBTEERN  PAGIHG  EAILROAD. 

■  No  propeedings  can  be  taken, even  by  Con- 
gress, to  declare  a  forfeiture  of  this  grant,  if 
breaches  thereof  have  occurred,  until  one  year 
after  the  time  fixed  for  the  completion  of  the 
road,  namely,  July  4,  1880. 

Secretary  Teller  to    Hon.  George   F.  Ed- 
munds, May  26,  J 884. — 2  L.  D.,  859. 


tober  1878,  alleging  settlement  in  July,  1874 ; 
he  transmuted  in  April,  1879,  and  proved  up 
before  the  judge  of  a  court,  after  due  notice 
by  publication  in  October,  1882;  his  proof 
shows  settlement  *Mn  the  spring  of  1874;*' 
the  company  failed  to  appear  and  object  to  his 
fin^l  proof : .  held  that,  by  reason  of  their  fail- 
ure to  then  appear  and  object,  they  cannot  be 
heard  to  object  now. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  15,  1884. — 3  L.  D.,  276;  see  No. 
850. 


1441. 


ENLARGED  GRANT-APPROPRIATED 
LANDS. 

ST.  PAUL,  MINNSAPOLIS  AND  MANITOBA  RY. 
CO.  V,  STACY. 

The  act  of  March  3,  1865,  enlarging  the 
grant  of  lands  for  this  company  did  not  take 
effect  as  of  the  date  of  the  original  grant  of 
1857,  so  as  to  embrace  lands  which  at  the  date 
of  the  later  grant  were  lawfully  appropriated. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  16, 1884. — ^  L.  D.,  510;  11  C.  L. 
O..  151. 


1443. 

RAILROAD  GRANT-PREDECESSOR'S  DE- 
CISION. 

ST.  PAUL,  MINNEAPOLIS  AND  MANITOBA  R.  R. 

CO.   V,  BOND. 

The  Eben  Owen  decision  (1137  3  L.  D., 
254  note)  is  held  not  to  apply  to  the  present 
case,  as  there  was  no  selection  by  the  railroad 
company  of  the  tract,  which  is  in  the  indemnity 
limits.  As  there  never  was  a  decision  on  the 
merits,  and  the  homesteader  has  kept  alive 
his  claim  by  residing  on  the  land,  the  case 
may  be  vsconsidered. 

Acting  Secretary  Joslyn  to  Commissioner^ 
McEarland,  July  30,  1884. — 3  L.  D.,  50;  see 
No.  1137. — 3  L.  D.,  254  note. 


4442. 

FINAL  PR0OF-PR0TE8IT  CASES. 

ATLANTIC  AND  PACIFIC  R.  R.  CO.  V.  BUCKMAN. 

Map  of  definite  location  was  filed  in  August, 
1872,  and  withdrawal  was  made  in  May,  1874 ; 
Buckman  filed  pre-emption  declaratory  in  Oc- 

3? 


1444. 

RAILROAD  6RANT-G0NPLIGTIN6  ENTRY. 

HASTINGS    AND    DAKOTA   RY.  CO  V. 
UNITED  STATES. 

A  homestead  entry  was  made  through  an 
attorney  in  fact ;  the  entryman's  affidavit  show- 
ing that  he  was  in  the  military  service  of  the 
United  States,  a  single  man,  a  citizen  and 
resident  of  Wisconsin,  was  made  before  his 
commanding  officer:  //M,  that  such  an  entry 
though  voidable  was  prima  facie  valid,  and 
being  of  record  when  the  right  of  the  com- 
pany attached  excepted  the  land  from  the 
operation  of  the  grant. 
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Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  31,  1884. — 3  L.  D.,479;  *' 
C.  L.  O.,  172. 


1445. 

SCHOOL  LAND-RAILROAD  GRANT. 

SOUTHERN    PACIFIC   R.  R.  CQ.  (BRANCH  LINE) 
V.   STATE  OF  CALIFORNIA. 

Although  the  State  indemnity  selection  is 
invalid,  because  made  prior  to  the  final  survey 
of  the  rancho  claim,  nevertheless,  as  it  was 
made  in  1867,  when  the  practice  prevailed  of 
allowing  the  State  to  make  such  selections 
prior  to  and  subject  to  the  determination  of  the 
loss  of  land  in  place  by  a  rancho  claim,  it 
was  voidable,  and  not  void;  such  being  its 
status  at  date  the  right  of  the  company  at- 
tached, there  was  such  an  appropriation  as 
excepted  the  land  from  the  railroad  grant. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  22,  1884. — 3  L.  D.,  88; 
II  C.  L.  O.,  220;  see  No.  15 14. 


1446. 


h 


RAILROAD  GRANT-CONFLICT  WITH 
OCCUPANT. 

SWANSON  V.  SO.  PAC.   R.   R.  CO. 

The  grant  to  this  company  makes  lands 
**  occupied  by  homestead  settlers  "  a  basis  for 
indemnity.  Where  a  tract  within  the  indem- 
nity limits  was  occupied  and  improved  in  ad- 
vance of  the  Government  surveys,  by  a  settler 
who  had  exhausted  his  pre-emption  right,  but 
who  intended  to  claim  it  as  a  homestead,  it 
was  excepted  from  the  executive  withdrawal 
and,  on  abandonment  thereafter,  was  subject 
to  the  first  legal  claim. 

The  case  of  Valina  Taylor  (2  L.  D.,  557) 
was  based  on  an  erroneous  statement  of  facts 
and  was  therefore  revoked ;  but  so  far  as  the 
principle  enunciated  is  concerned,  it  is  re- 
garded as  a  precedent. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  22,  1884  — 3  L.  D.,  285  ; 
II  C.  L.  O.,  185;  see  No.  1418. 


1447. 

RAILROAD  6RANT-RESERTATI0N ;  PRICE 

OF  LAND. 

CLARK   V.  NORTHERN   PACIFIC   R.  R.  CO. 

The  lands  of  the  Crow  Indian  reservation 
released  under  a  treaty  made  before  but  rati- 
fied (April  II,  1882)  after  definite  location, 
were  excepted  from  the  grant  to  the  North- 
ern Pacific  Company. 

Where  the  statute,  providing  for  indemnity 
requires  the  double-minimum  price  to  be  paid 
for  the  even  sections,  but  fixes  no  price  for 
the  odd  sections,  lands  in  cither  odd  or  even 
sections,  which  may  afterwards  be  disposed 
of,  must  be  sold  at  the  double-minimum  price, 
saving  however  the  rights  of  settlers  prior  to 
withdrawal. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  17,  1884. — 3  L.  D.,  15S;  II 
C.  L.  O.,  203;  see  No.  1365. 


1448. 


RAILROAD  GRANT-SETTLEMENT  ON 
OFFERED  LAND. 

EMMERSON  V.   CENTRAL   PACIFIC  R.   R.   CO. 

When  a  preemption  claim  has  attached  by 
settlement,  on  offered  land,  though  the  settler 
may  be  in  laches  with  his  filing,  it  is  excepted 
from  the  operation  of  any  grant  which  is  lim- 
ited to  lands  free  from  such  claims.  That  it 
was  abandoned  subsequently,  after  filing,  does 
not  affect  the  question. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  18,  1884. — 3  L-  ^t  ^^7  i  n 
C.  L.  O.,  219, 


1449. 

PRACTICE-RES  JUDICATA 

SOHN  V.  TEXAS  AND  PACIFIC  RY.  00. 

Application  in  1879  ^or  lands  in  granted 
limits,  on  the  ground  that  it  was  excepted  by 
a  rancho  claim  then  wd  judice,  was  finally 
rejected;  application  was  filed  in  1882  by  the 
same  person  for  the  same  tract,  on  the  ground 
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that  it  was  excepted  by  a  pre-emption  claim 
then  subsisting :  held  that  the  case  is  not  res 
judicata. 

Secretary  Teller  to  Commissioner  McFar- 
land,  September  23,  1884. — 3  L.  D.,  122. 


1450. 


RAILROAD   C RANT-HOMESTEAD 
SETTLEMENT. 


grant  and  of  definite  location  are  excepted 
out  of  the  grant.  If  said  entries  be  subse- 
quently canceled,  the  lands  revert  to  the  pub- 
lic domain. 

Where  contests  by  the  company  were  pend- 
ing, entries  should  not  have  been  allowed 
until  after  final  decision  thereon. 

Appeals  should  always  be  separately  trans- 
mitted. 


SOUTHERN  PACIFIC  R.   R.   CO.  (BRANCH)  V, 

LOPEZ. 

„     ,  ^11  C.  L.  O.,  264. 

Settlement  on  unsurveyed  land  ( withm  the^ 

granted   limits  of  this  road)  at  the  time  the 

company's  right    attached,   with   a  view  to 

homesteading  it  when   surveyed,  is  such   a 

claim  as  excepted  the  land  from  the  grant. 

Sec.  3,  act  of  May  14,  1880,  is  not  to  be 
construed  as  operating  so  as  to  divest  rights 
acquired  under  other  laws  prior  to  its  enact- 
ment. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  2,  12584. — 3  L.  D.,  164;  ii  C. 
L.  O.,  218. 


1451. 


RAILROAD  GRANT-CONFLICT  WITH 
•    OCCUPANT. 

TEXAS   AND   PACIFIC  R.  R.  CO.  V.  HANCOCK. 

•  •      • 

Land  "  occupied  "  by  a  qualified  pre-emp- 
tor  (by  settlement,  improvement  and  residence) 
at  date  of  the  withdrawal  on  preliminary 
line  in  1871,  (the  plats  not  being  filed  until 
1879),  was  excepted  from  the  grant,  to  this  com- 
pany (the  road  not  yet  being  definitely  located), 
though  the  occupant  shortly  afterward  aban- 
doned it. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  27,  1884. — 3  L.  D.,  164; 
1 1  C.  L.  O.,  252. 


1452. 

RAILROAD  GRANT-HOMESTEAD  CONFLICT. 

SOUTHERN    MINNESOTA    RY.    EXTENSION   CO. 
V.  GALLIPEAN. 

Lands  in  the  granted   limits  covered  by 
homestead  entries  of  record  at  date  of  the 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  30,1884. — 3  L.  D.,  166; 


1453. 


RAILROAD  GRANT-PRE-EMPTION 
CONFLICT. 

ST.    PAUL  AND  PACIFIC  R.   R.  CO.  V.   LARSON. 


A  pre-emption  filing  having  9.  prima-facie 
valid  existence,  capable  of  being  perfected, 
at  date  of  a  withdrawal  of  lands  within  the 
indemnity  limits,  excepts  the  tract  covered  by 
it  from  the  withdrawal. 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  30,  1884.— 3  L.  D., 
305;  II  C.  L.  O.,  345- 


1454. 

CONTEST-NOTICE  J  CERTIORARI. 

NORTHERN    PACIFIC    R.   R.  CO.    V.  SCHOEBE. 

Where  A  acted  as  attorney  for  contestants 
in  initiating  contest,  B  acted  as  their  attorney 
at  the  hearing,  notice  to  A  of  the  decision  is 
sufficient  under  Rules  44  and  106. 

Certiorari  will  not  lie  where  the  petitioner 
has  suffered  no  matenal  injury,  or  where  the 
petition  fails  to  set  forth  wherein  the  petitioner 
has  been  injured. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  11, 1884.— 3  L.  D.,  183;  11 
C.  L.  O.,  265. 
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1455. 

RAILROAD  GRANT-RELINQUISHMENT. 

ATLANTIC,   GULF   AND    W.    I.   TRANSIT  CO.   V. 

BESSENT. 

The  relinquishment  by  this  company  in 
favor  of  actual  settlers  prior  to  March  l6, 
1 88 1,  applies  to  lands  within  the  indemnity 
limits. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  14, 1884. — 3  L.  D.,  186 ;  see 
Nos.  1379,  1421,  1430. 


1456. 


HOMESTEAD-NOTICE  OE  FINAL  PROOF. 

ST.   PAUL,   MINN.    AND   MAN.    R.   R.    CO.   V. 

COWLES. 

The  nsual  statutory  notice  by  publication 
of  intention  to  make  final  (homestead)  proof, 
by  a  settler  within  the  indemnity  limits  of  a 
railroad,  is  notice  to  the  company,  as  to  the 
public  at  large ;  the  failure  of  the  company 
to  appear  and  protest,  at  the  date  set  for  final 
proof,  bars  subsequent  objectton  to  the  Com- 
missioner's action. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  4,  1884. — 3  L-  !>•»  226;  1 1 
C.  L.  O.,  301 ;  see  .Nos.  850,  1442. 


1457. 


the  company  was  not  entitled  to  either  granted 
or  indemnity  lands  in  Alabama. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  6,  1 884. — 3  L.  D.,  242;  ii 
C.  L.  O.,  299. 


RAILROAD  GRANT-TERRITORIAL 
LIMITATION. 

ALABAMA   AND  CHATTANOOGA   R.   R. 

The  location  of  a  railroad  within  (and  not 
without)  a  State  determines  the  extent  and 
location  in  the  State  of  a  j^rrant  of  lands  to  the 
State  for  its  benefit. 

Under  tJbe  ^rant  to  Alabama  (six  and  fifteen- 
mile  limits)  authorizing  the  roads  **  to  connect 
with  the  Georgia  line  of  railroads,"  the  road 
in  question  necessarily  cros.sed  the  State  line 
into  Georgia  and  ran  for  some  distance  within 
six  miles  thereof:  held  that,  for  said  portion, 


1458; 

RAILROAD  GRANT-CONFLICT  WITH* 
OCCUPANT. 

TEXAS   AND   PACIFIC    R.    R.   CO.  V.  GRAY. 

At  date  of  withdrawal  for  the  company's 
benefit,  the  tract  was  settled  on  and  improved 
by  a  person  who  had  the  qualifications  of  a 
pre  emptor,  but  who  had  filed  no  claim :  held 
that,  as  the  granting  act,  excepted  lands, 
**  sold,  reserved,  occupied,  or  pre-empted,"  it 
did  not  pass  to  the  company. 

A  third  person  asserting  such  occupation  as 
a  foundation  for  his  own  claim  is  not,  at  a 
hearing  ordered  to  ascertain  the  status  of  the 
tract,  required  to  show  his  own  qualifications. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December  12,  1884. — 3  L.  D., 
253;  II  C.  L.  O.,  314. 


1450. 


RAILROAD  GRANT- PRS-SMPTION  CON- 

PLICT 

cent.  pac.  r.  r.  co.  (oregon  br.)  v  woi.- 
ford's  heirs. 

Wolford  settled  in  1856  on  a  tract  of  nnof* 
fered  land,  which  was  offered  in  1859,  but  was 
not  sold,  though  without  fault  of  his;  no  ad- 
verse claim  was  made,  and  he  continued  resid- 
ing on  and  improving  it  until  August  5,  1871, 
when,  by  the  filing  of  a  map  of  definite  loca- 
tion (by  which  the  company's  right  attached), 
it  was  found  to  be  within  the  granted  limits  of 
the  road ;  he  continued  residing  on  and  im- 
proving the  tract  until  1882,  when  he  filed  a 
pre  emption  (declaratory  statement)  claim  for 
it :  held,  that  he  had  a  valid  subsisting  pre- 
emption claim  to  the  land  at  date  the  com- 
pany's right  atUched,  which  excepted  it  from 
the  grant. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  December  22,  1884. — 3  L.  D.»  264;  11 
C.  L.  O.,  327  ;  see  No.  141 1. 


1460. 


8STTIJSMSNT ;   PRE-BMPTION  -  CONPLICT- 

im  GRANT 

EMMERSON  V.  CENT.   PAC.   R.  R.  CO. 

The  pre-emption  act  of  1841  not  only 
created  a  pre-emption  right,  or  preferred  right 
of  purchase,  but  it  legalized  settlement  on  the 
public  domain  with  a  view  to  cash  entry,  and 
made  such  settlement  by  a  qualified  person  the 
basis  of  a  claim  (within  limits)  against  the 
United  States.  By  such  settlement  a  preemp. 
tion  claim  attaches  to  a  tract,  to  be  consum- 
mated by  final  proof  and  entry,  and-  to  be  for- 
feited only  in  favor  of  other  purchasers.  It  is 
this  equitable  though  inchoate  claim  which 
IS  contemplated  as  excepting  a  tract  from 
the  operation  of  varions  railroad  grants,  and 
it  exists  after  the  mere  pre-emption  right 
has  been  forfeited  by  failure  to  file  or  to  pur- 
chase as  required. 

Secretary  Teller  to  Commissioner  McFar- 
Iand»  December  29,  1884. — 3  L.  D.,  271 ;  ir 
C.  L.  O.,  314. 


1461. 


UMATILLA  RKSERyATION ;   WITHDRAWAL 

OP  PLATS. 

NOR.    PAC.   R.    R.   CO^  V,  MANSFIELD. 

The  lands  mentioned  in  the  treaty  of  June 
9>  iS55>  ^i^^  certain  tribes  of  Indians  in  Ore- 
gon, not  included  in  that  portion  thereof  re- 
served for  an  Indian  leservaticn,  having  been 
ceded  by  definite  boundaries,  became  public 
lands  at  date  of  its  ratification,  March  8, 1859. 

The  plats  of  township  survey  which  were 
filed  February  18,  1867,  were  withdrawn  May 
28  following,  pending  the  survey  of  said  reser- 
vation and  its  expression  on  the  plats,  and  cor 
rected  plats  were  filed  June  28,  1872;  but  said 
withdrawal  did  not  operate  as  a  reservation, 
against  settlement  or  grant,  of  the  lands  north 


of  Wild  Horse  creek,  because  said  creek  was 
fixed  in  the  treaty  as  the  northern  limit  of  the 
reservation. 

Assistant  Secretary  Joslyn  to  Commissioner 
McFarland^  January  6,  1885. — 3  L.  D.,  302. 


1462. 

RAILROAD  GRA17T-HOM£8T£AD  COKPLXCT. 

SOUI'H    AND  NORTH   ALABAMA   R.   R.   CO. 
V.   LOGAN. 

On  July  26,  1 87 1,  was  filed  the  map,  defi- 
nitely locating  the  line  between  Calera  and 
Montgomery,  adopted  by  the  board  of  direc- 
tors on  May  30, 1871 ;  the  latter  date  has  been 
held  by  the  G.  L.  O.  to  be  the  date  upon  which 
the  withdrawal  became  effective  within  the 
indemnity  limits;  the  existence  of  an  uncan- 
celed homestead  entry  on  both  of  said  dates 
bars  a  selection  of  the  tract  by  the  company. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  6,  1885. — 3  L.  D.,  304. 


1463. 


JOINT  RESOLUTION  OF  1870 ;  PRB-BMP- 
TOR'8  DWBLLING. 

so.  PAC.   R.   R.  CO.  V.  RAHALL. 

The  joint  resolution  of  June  28, 1870,  saved   t    / 
the  rights  of  all  persons  who  were  actual  set-   y"^ 
tiers,  within  the  limits   of  the  grant  to  this/1 
company,  on  the  date  of  its  passage.    The  de- 
cision in  the  Tome  case  is  approved. 

Where  a  pre- emptor's  dwelling  is  partly  on 
the  tract  claimed,  the  law  is  satisfied. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  17,  1885. — 3  L.  D.,321 ; 
1 1  C.  L.  O.,  358. 


1464. 

RiAn.ROAD  GRANT-RKLINQUISHIIBNTS. 

FIX>RIDA    RY.   AND   NAVIGATION   CO.  V. 
MILLER. 

The  successors  of  the  Florida  Railroad  Com- 
pany executed  a  relinquishment,  under  the  set 
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of  June  22, 1874,  in  favor  of  all  bona  fide  set- 
tlers prior  to  December  13,  1875,  ^^  lands 
withdrawn  for  their  benefit,  entitled  to  equita- 
ble relief ;  one  Rowe  had  in  1875  made  thereon 
a  homestead  entry,  which  was  canceled  in  Au- 
gust, 1883  ;  in  September,  1883,  Miller  Bled  a 
pre-emption  claim  on  the  same  tract,  and  in 
March,  1884,  offered  final  proof:  held  that,  as 
Rowe's  entry  had  been  canceled  without  claim 
thereunder,  the  relinquishment,  which  was  in- 
tended for  his  benefit,  did  not  take  effect  on 
the  land. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  19,  1885. — 3  L.  D.,324; 
II  C.  L.  O.,  345 ;  see  Nos.  1379, 1421,  1430, 

«4S5. 


1465. 


BAILROAD  GRANT-INDEKNITT  LIMITS. 

CARY  ET  AL  V.    CHICAGO    ST.   P.   M.   AND  O. 

RY.  CO. 

An  unexplained  discrepancy  having  ex- 
isted  for  many  years  between  the  indemnity 
limit  diagrams  on  file  in  the  local  office,  and 
General  Land  Office,  respectively,  and  the 
rights  of  settlers  in  the  meantime  having  inter- 
vened prior  to  selection,  the  company  appeared 
to  be  debarred  from  asserting  a  claim  to  the 

land. 

In  view  of  the  irregularities  in  the  proceed- 
ings and  alleged  bad  faith  on  the  part  of  the 
settlers  a  hearing  is  ordered. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  27,  1885.— 3  L.  D.,428;  12 
C.  L.  O.,  137. 


1466. 


RAILROAD  GRANT-CONFLICT  WITH 
ENTRY. 

ST.   P.,  M.  AND   M.    R.    R.   CO.   V,    FORSETH. 

When  the  withdrawal  within  the  indemnity 
limits  took  effect,  the  tract  involved  was 
covered  by  a  homestead  entry  and  hence  ex- 
cepted therefrom. 


An  entry  though  allowed  upon  an  insuffi- 
cient showing  as  to  the  qualihcations  of  the 
entryman  is  not  void,  but  voidable,  and  while 
so  remaining  of  record  constitutes  an  appro- 
priation of  the  land. 

In  this  case  the  entry  existing  at  date  of 
withdrawal  was  made  through  an  agent,  and 
the  affidavit  accompanying  the  application  was 
sworn  to  before  the  commanding  officer  of 
the  entryman,  setting  forth  that  he  was  a  single 
man,  and  in  the  naval  service  of  the  United 
States.  Held,  that  though  the  entryman  did 
not  appear  to  have  had  the  proper  possession 
of  the  land  at  date  of  entry,  he  was  authorized 
under  the  existing  practice  of  the  Land  Office 
to  make  the  same,  and  the  defect  therein  was 
cured  by  the  provision  of  Sec.  2308  of  the 
Revised  Statutes. 

Secretary  Lamar  to  Commissioner  McFar- 
land, March  12,  1885.— 3  L.  D.,  446;  12  C. 
L.  O.,  39. 


1467. 

LOCATION  OF  RAILROAD  GRANT. 

NORTHERN'  PACIFIC   R.    R.   CO. 

The  Commissioner  of  the  Land  Office  may 
modify  the  line  showing  the  terminal  limit  of 
constructed  road  in  order  to  truly  represent 
the  location  of  the  grant. 

Secretary  Lamar  to  Commissioner  McFar 
land,  March  13,  1885. — 3  L.  D.,  450. 


1468. 

PORPEITED  RAILROAD  LANDS. 

TEXAS  PACIFIC  R.   R.  CO. 

Notice  should  be  duly  given  by  publication 
that  the  lands  are  restored  to  entry. 

Secretary  Lamar  to  Commissioner  Mcl^ar* 
land,  March  13,  1885  .—3  L.  D.,  450. 


I46d. 

RAILROAD  GRANT-CONFLICTING  ENTRY. 

WHITCHER   V.  SOUTHERN   PAC.   R.    R.   CO. 

Until  the  title  to  a  '<  floating  grant "  vests 
in  the  grantee,  all  the  lands  comprised  within 
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the  claimed  limits  of  the  exterior  boundaries 
thereof  are  held  in  reservation  for  the  benefit 
of  the  grant. 

There  is  no  basis  for  indemnity  selection 
under  the  act  of  June  22,  1874,  unless  the 
railroad  company  be  first  found  entitled  to 
relinquish. 

A  homestead  entry  for  172.93  acres  is  ap- 
proved, as  the  excess  over  a  technical  quarter 
section  is  less  than  the  deficiency  would  be, 
were  the  quantity  contained  in  the  smallest 
legal  sub'division  of  said  entry  subtracted 
therefrom. 

Secretary  Lamar  to  Commissioner  McFar- 
land,  March  20,  1885.-3  L.  D.,459;  12  C. 
L.  O.,  22 


1470. 


FORPEITED  BAHBOAD  LANDS. 

TSXAS  AND  PACIFIC  R.  R.  CO. 

The  order  restoring  lands  withdrawn  for  the 

•Texas  and  Pacific  should  include  lands  along 

the  branch  line  of  the  Southern  Pacific  where 

the  same  passes  through  the  limits  of  the 

withdrawal  for  the  former  road. 

Commissioner  Sparks  to  the  register  and 
receiver,  Los  Angeles,  Cal.,  April  4,  1885. — 
3  L.  D.,  472;  12  C.  L.  O.,  139. 


1471. 


1472. 

LOCATION  OP  RAILROAD  GRANT. 

NORTHERN  PACIFIC  R.  R.  CO.. 

An  order  allowing  an  amendment  of  the 
terminal  limit  of  the  withdrawal  of  lands,  on 
the  definite  location  of  the  road,  is  vacated, 
as  it  does  not  appear  that  error  occurred  in  the 
determination  of  the  limit  as  originally  fixed. 

Commissioner  Sparks  to  the  register  and 
receiver,  Walla  Walla,  Wash.,  April  ii,  1885. 
— ^3  L.  D.,  478;  12  C.  L.  O.,  39. 


DOUBLE  VINIHUK  LAND. 

WILLIAM  MUNDS.      * 

The  even  sections  lying  within  the  limits 
of  the  railroad  grant  are  raised  in  price  not- 
withstanding the  fact  that  at  the  time  the  grant 
took  effect  said  land  was  included  within  an 
Indian  reservation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  9,  1885.— 3  L.  D.,  477. 


1473. 


RAILROAD  ORANT-RELINQUISHKENT. 

HASTINGS  AND  DAKOTA  RY.  CO. 

The  right  of  a  railroad  company  to  relin 
quish  lands  and  receive  indemnity  therefor, 
under  the  act  of  June  22,  1874,  cannot  be 
made  to  turn  upon  the  legality,  or  illegality,  of 
the  settler's  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  18,  1885.— 3  L.  D.,  485;  12  C.  L.  O. 
138. 


1474. 

RAILROAD  GRANT-ACT  07  JUNE  15,  1880. 

NORTHERN  PACIFIC  R.   R.  CO.  V.  BURT. 

An  existing  homestead  entry  excepts  the 
land  covered  thereby  from  the  effect  of  a  with- 
drawal on  the  filing  of  a  map  of  general  route, 
and  upon  the  cancellation  of  such  entry,  prior 
to  the  definite  location  of  the  road,  the  land 
is  subject  to  appropriation  by  the  first  legal 
applicant. 

The  right  of  purchase  conferred  upon  the 
homesteader  by  the  act  of  June  15,  1880, 
inures  to  the  benefit  of  his  widow.  In  this 
case,  as  the  widow  was  entitled  to  purchase, 
under  said  act,  when  the  road  was  definitely 
located,  such  right  excepted  the  land  from  the 
operation  of  the  grant. 
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Secretary  Lamar  to  Commissioner  Sparks, 
April  21,  1885.— 3  L.  D.,  490;  12  C.  L.  O., 
138;  see  No.  480. 


1475. 

RAILROAD  GRANT-STATE  SELECTION. 

SOUTHERN    PACIFIC    R.    R.   CO.   (BRANCH 
line)   V.    BRYANT. 

A  voidable  State  selection,  existing  at  the 
date  when  the  grant  to  the  road  took  effect, 
excepted  the  land  covered  thereby  from  the 
operation  of  the  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  27,  1885. — 3  L.  D.,  501. 


1476. 


RAILROAD  GRANT-ACT  OF  JTOE  22,  1874. 

ST.  PAUL  AND  SIOUX  CITY  R.  R.  CO.  V. 
UNITED  STATES. 

Under  the  act  of  June  22,  1874,  a  railroad 
company  is  not  authorized  to  relinquish  un- 
selected  lands  lying  within  the  indemnity 
limits  of  its  grant  and  select  other  lands  in 
lieu  thereof. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  29, 1885.— 3  L.  D.,  504;  12  C. 
L.  O.,  56;  see  No.  15 16. 


1477. 


RAILROAD  GRANT-CONFLICTING  ENTRY. 

ST.   PAUL,  MINNEAPOLIS    AND  MANITOBA  RY. 

CO.  V.  LEECH. 

A  voidable  homestead  entry  of  record,  made 
by  a  man  in  the  military  service  of  the  United 
States — ^whether  married  or  single — under  the 
Graham  decision,  reserves  the  land  from  any 
subsequent  appropriation,  until  it  is  restored  to 
the  public  domain. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  30,  1885. — 3  L.  D.,  506. 


1478. 

RAILROAD  GRANT-CONFLICTING  EBIRT. 

ST.  PAUL,  M.  AND   M.  RY.  CO.  ET  AL.  V. 
MCAUkfOND  ET  AL. 

Title  to  the  additional  lands  granited  by  the 
act  of  March  3,  1865,  does  not  pass  without 
some  act  of  selection  on  the  part  of  the  grantee. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  8,  1885. — 3  L.  D.,  527;'  12  C. 
L.  O.,  122. 


1479. 

RAILROAD    GRANT-PRACTICE;    REVIEW. 

MANSFIELD  V.  NORTHERN    PAC.  R.  R.  CO. 
(ON   REVIEW,  3  L.  D.,  302.) 

The  provisions  of  the  Northern  Paci6c  grant 
contain  an  absolute  inhibition  from  sale,  entry, 
or  pre-emption  of  the  granted  sections,  either 
before  or  after  survey — except  as  specifically 
provided — upon  filing  the  map  of  general 
route. 

The  decision  of  the  head  of  a  department 
is  binding  upon  his  successor  except  where 
the  whole  case  was  not  presented  in  the  first 
instance. 

Motions  for  review  should  be  in  accordance 
with  legal  principles  applicable  to  motions  foi 
new  trials  at  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  15,  1885. — 3  L.  D.,  537  j  12  C. 
L.  O.,  73. 


1480. 

RAILROAD  GRANT-DEPOT  GROUNDS. 

UNION   PACIFIC  R.  R.  CO. 

An  application  for  additional  lands  under 
section  2  of  the  act  of  July  I,'  1862,  should  be 
accompanied  by  an  explicit  showing  as  to  the 
necessity  of  such  land  to  the  company  in  the 
operation  of  its  road. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  13,  1885. — 3  L.  D.,  587;  12  C. 
L.  O.,  230. 
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1481. 

BAILROAD  GRANT. 

CAL.   AND  OREGON   R.   R.   CO. 

As  ihe  grant  has  expired  and  the  matter  of 
the  enforcement  of  its  forfeiture  has  become 
the  subject  of  legislative  consideration,  selec- 
tions will  not  be  authorized  pending  such  ac- 
tion as  Congress  may  be  pleased  to  take. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Shasta,  CaL,  June  26,  1885.— 3  L-  ^-^ 
604;  12  C.  L.  0.,  122;  see  No.  1368. 


1482. 


boundaries  of  a  rancho,  the  major  portion 
whereof  are  without  such  boundaries,  inure  to 
the  railroad  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Spaiics,  August  10,1885.-^4  L.  D.,  98;  12 
C.  L.  O.,  207. 


1485. 


FOBFSITED  RAILROAD  LANDS-OREGON. 

Instructions  under  the  act  declaring  a  for- 
feiture of  certain  lands  granted  to  aid  in  the 
construction  of  a  railroad  from  Portland  to 
Astoria  and  McMinnville  in  the  State  of 
Oregon. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Oregon  City,  Oreg.,  July  8, 1885. — 4  L 
D.,  1$. 


1483. 

RAILROAD  GRANT-PRIYATB  CLAIM. 

ATLANTIC  AND  PAC.   R.    R.    CO.  V.   MCCABE. 
MCCABE   V.  NICHOLS. 

The  land  in  controversy  was  at  the  date  of 
the  railroad  grant  and  of  definite  location  re- 
served, being  then  within  the  claimed  limits  of 
an  unadjudicated  Mexican  grant. 

The  Department  will  not  take  action  upon 
an  appeal  from  an  interlocutory  decision. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  7,  i885.-~4  L.  D.,  94;  12  C.  L.  O., 
307. 


RAILROAD  GRANT-PRIYATB  CLAIMS. 

SOUTHERN  PACIFIC  R.  R.  CO.   V.  NIMMO. 

At  the  date  the  grant  became  effective  the 
tract  in  question  was  reserved,  being  then  in- 
cluded within  the  alleged  limits  of  a  private 
claim, 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  20,  1885.— 4  L.  D.,  100. 


1488. 


RAILROAD  GRANT  *ACT  OP  JUNE  22, 1874. 

ST.   PAUL,  M.   AND  M.  R.  R.   CO. 

A  railroad  company  is  not  authorized  under 
the  act  of  June  22,  1874,  to  relinquish  unse- 
lected  lands  lying  within  the  indemnity  limits 
of  the  grant  and  select  other  lands  in  lieu 
thereof. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  31,  1885.— 4  L.  D.,  127;  12  C.  L.  O., 
194. 


1484. 

RAILROAD  GRANT-PRIVATE  CLAIM. 

SOUTHERN   PAC.   R.  R.  CO.  V.  CUMMINS. 

Legal  tub  divisions  of  odd  numbered  sections 
withiii  railroad  limiCs,  lying  upon  the  original 

83 


1487. 


ACT  OP  JITLT  23, 1866. 

CALIFORNIA   AND  OREGON   R.   R.  CO.  V. 
STATE  OF  CALIFORNIA. 

The  first  section  of  said  act  has  no  reference 
to  swamp  land  claims,  and  the  highest  judicial 
tribunal  of  the  State  has  so  decided. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  September  5,  1885. — 4  L.  D.,  142. 
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1488. 

EAIIROAD   GRANT-RELxlIQTJISHMENT. 

FLORIDA  RY.  AND  NAVIGATION  CO. 

In  view  of  the  company's  relinquishment 
in  favor  of  certain  settlement  rights,  hearings 
will  be  ordered  in  case  of  applications  to  en- 
ter  land  selected  by  the  company,  to  ascertain 
whether  the  applicant  is  entitled  to  the  benefit 
of  said  relinquishment. 

Entries  and  filings  may  be  allowed  for  unse- 
lected  lands  upon  prima  facie  showing  that 
the  applicant  is  within  the  terms  of  said  relin- 
quishment. 

Due  notice  of  the  allowance  of  such  entries 
and  filings  will  be  given  to  the  company,  and 
opportunity  allowed  the  same  to  contest  the 
settler's  claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  12,  1885.— 4  L.  D.,  148;  12  C. 
L.  O.,  219;  see  Nos.  1379,  1421, 1430,  1455. 


1489. 


RAILROAD  RIGHT  OF  WAT-ACT  OP  MARCH 

3,  1«76. 

PLEASANTS  V.   DAKOTA  CENT.   RY.   CO. 

The  approved  plat,  showing  the  right  of 
way  and  location  of  station  grounds,  being 
filed  in  the  local  pfBce,  entries  thereafter  made 
of  land  crossed  by  said  line  of  road,  are  sub- 
ject to  the  right  of  the  company  under  Said 
act,  and  due  reservation  will  accordingly  be 
made  in  patents  that  issue  on  such  entries. 

Commissioner  McFarland  to  register  and 
receiver,  Aberdeen,  Dak.,  September  23, 1884. 
—4  L.  D.,  523;  13  C.  L.  O.,  70. 


1490. 

RAILROAD  GRANT-CERnnCATION. 

ST.   PAUL,  M.   AND  M.  RY.  CO.  V.  BOLLMAN. 

As  title  to  the  land  has  passed  to  the  com- 
pany  through  certification  to  the  State,  entries 
and  filings  subsequently  made  therefor  must 
be  canceled. 


Secretary  Lamar  to  Commissioner  Sparks, 
October  24,  1885. — 4  L.  D.,  206;  12  C.  L. 
O.,  218. 


1491. 


RAILROAD  GRANT-ACT  OP  APRIL  21,  1876. 

SOUTHERN   MINN.  R.   R.   CO.   V.  BOTTOMLY. 

In  1874,  on  contest  between  these  parties, 
the  land  was  awarded  to  the  company  and 
the  cancellation  of  the  entry  directed.  This 
judgment  was  never  carried  into  execution, 
and  the  entry  in  question  falling  within  the 
terms  of  section  2  of  the  act  of  April  21,  1876, 
is  held  to  be  confirmed  thereby. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  31,  1885. — 4  L.  D.,  208;  12 
C.  L.  O.,  280. 


1492. 


RESTORATION   OP  FORFEITED   RAILROAD 

LANDS. 

TEXAS  PACIFIC  R.  R.  CO.  AND  SOUTHERN 
PAC.   (BRANCH   LINE)   R.   R.   CO. 

The  act  of  Congress  declaring  forfeited,  and 
restoring  to  entry,  lands  granted  to  the  Texas 
Pacific  Railroad  Company,  is  held  to  apply  to 
lines  along  the  branch  line  of  the  Southern 
Pacific  Railroad  Company,  where  the  same 
passes  through  lands  withdrawn  for  the  for- 
mer company,  as  by  the  terms  of  the  grant  to 
said  Southern  Pacific,  such  lands  were  ex- 
cepted therefrom  in  favor  of  the  Texas  Pacific 
Company. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  2,  1885. — ^4  L.  D.,  215  ;  12  C.  \». 
O.,  257. 


1493. 


RAILROAD  GRANT-SELECTION. 

ST.  PAUL,   M.   AND   M.   RY.   CO.  ET  AL.  V, 
PAULSEN. 

Tlie  grant  of  four  additional  sections  per 
mile  to  the  St.  Paul  &  Pacific  R.  R.  Co.  by 
act  of  March  3,  1865,  was  one  of  quantity, 
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requiring  selection  on  the  part  of  the  grantee. 
The  pending  appeal  of  a  pre -emptor  from 
the  rejection  of  his  filing  will  operate  to  bar 
selection  by  the  railroad  company. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  5,  1885. — 4  L.  D.,  232  ;  12  C.  L. 
O.,  279. 


Secretary  Lamar  to  Commissioner  Sparks, 
November  28,  1885. — 4  L.  D.,26;  ;  12  C..L, 
O.,  259;  see  No.  1509. 


1494. 

RES  JUDICATA. 

PAULSON  V,  ST.   P.,  M.   AND   M.   RY.   CX) 

As  the  settlement  alleged  was  upon  land 
withdrawn  by  Departmental  order,  the  Hling 
therefor  canceled  without  appeal,  and  the  land 
subsequently  patented  to  the  railroad  company 
the  Department  can  afford  no  relief. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  20,  1885.— 4  L.  D.,  251. 


1495. 

EAELROAD  GRANT-HOMESTEAD  ENTRY. 

SOITTHERN  PAC.  R.   R.   CO.   V,   REED. 

On  the  allegation  of  settlement,  preceding 
indemnity  withdrawal,  the  homestead  entry 
is  received,  the  company  to  be  specially  cited 
on  offer  to  make  final  proof. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  23,  1885. — 4  L.  D.,  256. 


1496. 

RAn,ROAD  GRANT-HOlfESTBAD  ENTRY. 

CHICAGO,   ROCK   ISLAND  AND  PAC.   R.    R.   CO. 

V,   EASTON. 

While  the  entry  of  Easton  served  to  except 
the  land  from  the  operation  of  the  railroad 
grant,  his  right  under  such  entry  was  forfeited 
by  his  failure  to  comply  with  the  homestead 
law. 

Final  proof  should  not  be  submitted  while  the 
right  to  make  the  same  is  pending  on  appeal. 


1497. 

PRACTICE-NOTICE  OP  DECISION. 

ST.   PAUL,  M.    AND   M.  RY.  CO.  V.  BAKKE. 

As  the  notice  from  the  General  Land  Office 
informing  the  entryman  of  the  adverse  decision 
erroneously  allowed  but  sixty  days  from  the 
date  thereof  for  appeal,  and  such  notice  was 
not  received  until  after  said  sixty  days  had  ex- 
pired, said  decision  never  became  final  and 
the  case  was  therefore  properly  re-instated. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  9,  1885. — 4  L.  D.,  279;  12  C.  L, 
O.,  292. 


1498. 


YOID  RELINQUISHMENT. 

ST.  PAUL,  M.  AND  M.  RY.  CO.  V.  CARLSON. 

The  relinquishment,  on  which  the  filing  was 
canceled,  having  been  procured  through  duress, 
was  void,  and  the  filing  is  therefore  re-instated. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  9,  1885. — 4  L.  D.,  281  ;  12  C.  L. 
O.,  291. 


1499. 


RAILROAD  GRANT-RELINQUISHMENT  BY 

STATE. 

ST.  PAUL,  M.   AND  M.   RY.  CO.  V,   MORRISON. 

The  land  was  selected  by  the  company  and 
such  selection  approved.  The  State,  through 
which  the  grant  to  the  company  was  made, 
subsequently  relinquished  to  the  United  States 
all  claim  to  the  land,  in  accordance  with  an 
act  of  its  legislature.  As  the  company  ac- 
cepted the  terms  of  said  act,  its  right  under 
said  selection  terminated  with  the  relinquish- 
ment of  the  Slate. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  a6,  1885.-^4  L.  D.,  300; 
12  C.  L.  O.,  269. 


1500. 

RAILROAD   GRANT -SETTLEKSNT  CLADf. 

■ 

CENTRAL  PAC.    R.    R.   CO.  V.  WADMAN. 

As  the  right  of  the  company  did  not  become 
effective  until  after  the  public  land  laws  were 
extended  over  the  Territory,  the  settlement 
claim  then  existing  excepted  the  land  in  con- 
troversy from  the  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  23,  1886. — 4  L.  D.,  341. 


the  grant  of  March  3,  187 1,  to  the  compaay 
were  in  reservation  and  did  not  pass  under 
said  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  30,  1886. — 4  L.  D.,  337;  12  C.  L. 
O.,  293, 


1501. 

RAILROAD  ORANT-OFPERED  LAND. 

POINT ARD  V,   CENTRAL  PAC.    R.   R.   CO. 

An  unperfected  settlement  claim  for  offered 
land,  existing  at  the  date  the  grant  becomes  ef- 
fective, held  sufficient  to  except  the  land  there- 
from. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  27,  1886.— 4  L.  D.,  353 ;  12  C.  L. 
O.,  292. 


1503. 

RAILROAD  GRANT-SETTLEMENT  RIGHTS. 

SCHLEIN  V,  CEN.  PACIFIC  R.   R.  CO. 

The  pre-emption  claim  of  the  settler,  as  de- 
clared in  his  filing,  not  covering  the  tract  in 
dispute,  the  land  is  held  to  have  not  been  ex- 
cepted from  the  grant  thereby,  though  a  small 
part  of  his  improvements,  placed  there  prior 
to  survey,  were  on  said  tract. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  25,  1886.— 4  L.  D.,  401 ;  13  C.  L. 
O.,  9. 


1502. 

RAILROAD  GRANT-PRIVATE  CLAIM. 

SANSOM   V.  >OUTHKRN   PAC.   R.   R.   CO. 

Under  the  general  rule  that  the  judgment 
of  a  court  cannot  be  attacked  in  a  collateral 
proceeding,  the  question  as  to  whether  the  De- 
partment had  legal  jurisdiction  of  the  matters 
formerly  acted  upon  herein,  will  not  be  enter- 
tained. 

.SpeciBcally  defining  the  exterior  boundaries 
of  the  Rancho  Azusaand  determining  the  set- 
tlement of  the  claim  therefor,  it  is  held  in  con- 
clusion that  said  claim  was  sub  judice  until 
May  29,  1876.  when  patent  issued  thereon, 
conseqaently  that  the  odd  numbered  sections 
within  the  common  limits  of  said  claim  and 


1504. 


RAILROAD  GRANT-8BLECTI0N-RIGHT  OF 

ENTRY. 

OLSON  V,  LARSON   BT  AL. 

Selections  made  while  the  land  \%  sub  judice 
are  invalid. 

A  rejected  application  to  file  a  pre-emption 
declaratory  statement,  pending  on  appeal,  is 
no  bar  to  the  reception  of  a  homestead  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  25,  1886.— 4  L.  D.,  403;  13  C.  L. 
O.,  41 ;  see  No.  1435. 


1505. 

RAILROAD  GBANT-INDIMNITT  8XLIGTI0N. 

ST.  PAUL  AND  DULtTTH   R.   R.  CO. 

The  amendatory  act  of  1 866,  did  not  make  any 
additional  grant  of  lands,  but  merely  extended 
on  the  west  the  indemnity  limits  to  provide 
for  selections  in  case  of  loss  occasioned  by  the 
road  running  nearer  than  ten  miles  to  the 
boundary  line  of  the  State;  and  said  amend- 
ment did  not  operate  upon  lands  lying  east  of 
the  road. 
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Lands  within  the  granted  limits,  excepted 
from  the  grant,  are  not  afterwards  subject  to 
selection  as  indemnity. 

The  "  deficiency  lands  "  are  in  effect  upon 
the  same  basis  as  the  lieu  lands,  provided  for 
in  the  original  granting  act. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  27,  1886.-4  L.  D-  407. 


1506. 


RAILROAD  GRANT-LANDS  BXCBPTED. 

NORTHERN    PACIFIC   R.   R.    CO.  V.  URQUHART, 

The  status  of  a  tract  of  land,  held  to  be 
excepted  from  the  grant  by  the  existence  of  a 
prima  fade  valid  entry  when  said  grant  be- 
came effective,  is  not  affected  by  the  subse- 
quent declaration  of  the  entryman  that  the 
entry  was  not  made  in  good  faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  5,  1886.— 4  L.  D.,  421 ;  13  C. 
L.  O.,  21. 


1507. 

RAILROAD  GRANT-COMMON  LIMITS. 

ST.     PAUL    M.   AND   M.   RY.  CO  V.   NORTHERN 

PAC.    R.   R.   CO. 

Priority  in  selection  determines  the  right  to 
lan'i  within  common  limits,  where  such  right 
is  wholly  dependent  upon  the  act  of  selec- 
tion. 

The  right  of  a  road  having  attached  to  spe- 
cific tracts  by  its  definite  location,  the  subse- 
quent extinction  of  an  Indian  title  will  not 
bring  the  land,  excluded  thereby,  within  the 
cyperation  of  the  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  6,  1886.— 4  L.  D.,  426 ;  13  C. 
L.  O.,  19. 


1508. 

RAILROAD  GRANT-STATE  SELECTION. 

SOITTHBRN   PAC.    R.    R.   CO.   V.   THE    STATE  OF 

CALIFORNIA. 

A  prima  facie  valid  school  selection  exist- 
ing when  the  grant  took  effect,  excepts  the 


land  embraced  therein  from  the  operation  of 
the. grant,  and  the  subsequent  discovery  of 
the  invalidity  of  the  selection  will  not  inure 
to  the  benefit  of  the  company's  claim. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  13,1886 — 4  L.  D.,437;  13 
C.  L.  O.,  21. 


1509. 


REVIEW  DENIED. 

CHICAGO,  ROCK  ISLAND   AND  PAC.  R.  R.  CO.  V. 

EASTON. 

Review  of  Departmental  decision  of  No- 
vember 28,  1885  (4  L.  D.»  265),  denied  by 
Acting  Secretary  Muldrow,  March  18,  1886. 
— 4  L.  D.,  443  ;  see  No.  1496. 


1510. 

• 

RAILROAD  GRANT-ORDER  OP  WITH- 
DRAWAL VACATED. 

ATLANTIC   AND   PACIFIC  R.   R.   CO. 

By  the  terms  of  the  grant  the  terminus  of 
the  road  was  fixed  at  a  point  on  the  Pacific 
coast,  when  the  same  was  reached  by  a  route 
selected  by  the  company  and  approved  by  the 
Secretary  of  the  Interior;  hence  there  was  no 
authority  in  the  Department  to  accept  maps  of 
definite  location  showing  an  extension  of  the 
road  beyond  such  point,  therefore,  the  with- 
drawal, made  in  accordance  with  such  maps, 
for  the  road  as  located  between  San  Buena- 
ventura and  San  Francisco,  is  vacated,  and 
the  land  restored  to  the  public  domain. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  23,  1886.  — 4  L.  D.,458;  13  C.  L. 
O.,  8. 


1511. 


RAILROAD  GRANT-WHEN  EPyiCTIVE. 

HARDEN  V,   CENTRAL   PAC.    R.   R.   CO. 

Under  the  grant  of  July  25,  1866,  to  the 
California  and  Oregon   R.  R.  Co.,  the  right 
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of  the  company  attached  to  its  granted  lands  may  be  disapproved  by  the  Department,  where 

on  the  filing  of  the  map  of  survey  of  its  road  it  appears  that  the  true  intent  of  the  act  has 

in  the  General  Land  Office.  not  been  observed. 

Odd  sections  within  the  over-lapping  prim-  Secretary  Lamar  to  Commissioner  Sparks, 
ary  limits  of  the  grants  to  the  Central  Pacific,  May  13, 1886.—  4  L.  D.,  525 ;  13  C.  L.  O.,  70. 
and  the  California  and  Oregon  Railroad  com- 
panies, excepted  out  of  the  grant  to  the '  for-  _—— 
mer  company,  passed  to  the  latter,  if  vacant  /^ 
public  land  when  the  right  of  said  road  attached.  /L^- 

Acting  Secretary  Muldrow  to  Commissioner]  "^feAIIROAD  QBANT-^TATB  SELECTION. 
Sparks,  April  12,  1886.— 4  L.  D.,  484;  13  C^ 


1514. 


L.  O.,  42. 


1512. 


EEVIBW-NBWLT  DISCOVERED  EVIDENCE. 

ST.   P.,  M.   AND  M.  RY.   CO.  V.  MORRISON. 

On  motion  for  review  there  was  tendered, 
as  newly  discovered  evidence,  a  certificate, 
from  the  Commissioner  of  the  State  land 
office  of  Minnesota  to'  tHe  effect  that  said  State 
had  conveyed  to  plaintiff,  by  deed,  the  land 
in  question.  HeM,  that  as  the  evidence  of- 
fered was  not  the  best  of  which  the  case  was 
susceptible,  and  could  not  be  considered  newly 
discovered,  because  of  record,  the  motion  must 
be  denied. 

Secretary  Lamar  to  Commissioner  Sparks, 
Mays,  1886.— 4  L.  D.,  509;  12  C.  L.  O., 
69. 


1513. 


RAILROAD  STATION  GROUNDS-ACT  OP 
KARCH  3.  1875. 

NEW  MEXICO  AND  SOU.   PAC.   R.  R.  CO. 

Though  the  power  of  approval  rests  with 
the  Secretary  of  the  Interior,  it  is  proper  that 
the  plats  showing  selection  under  said  act 
should  be  submitted  through  the  General 
Land  Office,  accompanied  with  its  recom- 
mendation thereon. 

By  the  terms  of  said  act  each  station  taken 
thereunder  must  represent  its  particular  sec- 
tion of  ten  miles,  and  cannot  be  selected  in 
any  other  section.    But  selections  thus  made 


SOUTHERN   PAC.   R.    R.   CO.   V.  THE  STATE  OF 

CALIFORNIA.   (ON  REVIEW.)  « 

At  the  date  of  the  grant,  and  also  when  it  \  T 
took  effect,  the  tract  in  question  was  covered  J 
by  K  prima  facie  valid  school  selection,  which 
is  held  to  have  excepted  said  tract  from  the 
railroad  grant  though  the  selection  was  subse- 
quently disallowed. 

The  case  of  Aurrecoechea  v.  Bangs  cited 
and  distinguished. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  21,  1886.— 4  L.  D.,  579;  13  C.  L.  C, 
107 ;  see  No.  1445. 


1515. 

RAILROAD  GRANT-RKS  JUDICATA. 

GRIFFIN   V,   CENTRAL  PAC.   R.   R.   CO. 

A  decision  of  the  General  Land  Office,  not 
appealed  from,  erroneously  holding  that  a 
tract  of  land  passed  under  the  grant,  will  not 
preclude  the  Department  from  considering 
the  legal  status  of  such  tract,  under  said  grant, 
on  the  subsequent'  application  of  a  new  party 
claiming  the  right  of  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  15,  1886.— 5  L.  D.,  12;  13  C. 
L.  O.,  136. 


1516. 

REVIEW, 

ST.   PAUL  AND  SIOUX    CITV  R.   R.  CO.  V. 
THE  UNITED  STATES. 

On  motion  for  review  of  Departmental  de* 
cision  rendered  April  27,  1885  (3  L.D.,  504), 
the  Secretary  of  the  Interior  refused  to  rec6n> 
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sider  said  decision,  and  dismissed  the  motion 
July  28,  1885.— 4  L.  D.,  75 ;  I2  C.  L.  0.,56; 
see  No.  1476. 


1517. 

PKACTICE-APPEAL. 

ATLANTIC  AND  PAC.   R.  R.   CO.   V,  PATE. 

A  decision  of  the  General  Land  Office  that 
the  railroad  company  has  no  claim  to  the  land 
which  has  been  withdrawn  for  its  benefit 
should  not  preclude  the  company  from  the 
right  of  appeal. 

Where,  on  application  for  certiorari,  it  ap- 
peared that  the  right  of  appeal  was  improperly 
denied,  the  writ  was  not  granted,  but  the  al- 
lowance of  appeal  directed. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  28,  1885.— 4  L.  D.,  52 ;  12  C.  L.  O., 
149. 


1518. 

BAILBOAD  OBANT-TERKINAL  LIMIT. 

NORTHERN  PAC.  R.   R.  CO. 

By  the  terms  of  this  grant  the  road  was  di- 
vided for  the  purposes  of  boundary  and  pat- 
ent into  sections  of  twenty  five  miles. 

The  line  fixing  the  terminal  limit  of  the 
grant  should  be  run  at  right  angles  to  the  gen- 
eral course  of  the  last  section. 

Assistant  Secretary  Jenks  to  the  Secretary 
of  the  Interior,  August  13,  1885.— 5  L.  D., 
459 ;  14  C.  L.  O.,  28. 


1519. 

rahboad  grant-peivate  claim. 

RBES  V.  CENTRAL  PAC.  R.  R.  CO. 

Under  the  terms  of  the  grant  to  this  com- 
pany its  right  to  the  odd-numbered  sections 
within  the  granted  limits  attached  to  lands  that 
were  disembarrassed  at  the  date  of  definite  lo- 
cation, though  the  same  were  included  within 
the  alleged  limits  of  a  Mexican  private  claim 
at  date  of  the  grant. 


The  date  on  which  the  President  accepted 
the  completed  sections  of  this  road  between 
San  Jose  and  Sacramento  determines  the  time 
when  the  line  of  said  road  was  "  definitely 
fixed." 

The  extent  of  a  Mexican  private  claim  must 
be  determined  by  the  records  in  such  claim  as 
presented  to  the  Board  of  Commissioners  for 
confirmation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  14,  1886. — 5  L.  D.,  62;  see 
No.  1529. 

/ 

1520* 

BAILBOAD  GBAKT-IKSEMNITY  SELEC- 
TION. 

WISCONSIN  R.   R.   FARM  MORTGAGE  LAND  CO. 

Under  a  grant  of  lands  to  a  State  for  the 
purpose  of  aiding  internal  improvement,  the 
application  of  the  lands,  or  the  proceeds  of 
the  same,  to  the  trust,  rests  in  the  good  faith 
of  the  State,  and  in  the  absence  of  statutory 
authority,  the  Department  cannot  control  the 
discretion  of  the  Slate  in  the  disposal  of  said 
lands. 

No  action  has  been  taken  by  legislative  or 
judicial  proceeding  to  enforce  a  forfeiture  of 
the  grant  under  which  this  company  claims, 
hence  the  lands  therein  granted  have  not  re- 
verted to  the  United  States,  though  the  road 
was  not  constructed  within  the  period  pre- 
scribed. 

The  right  of  this  company  as  the  legal  suc- 
cessor to  all  the  benefits  acquired  by  the  State 
under  the  original  grant,  and  the  amendments 
thereto,  was  recognized  in  a  decision  of  a  fed- 
eral court  having  full  jurisdiction  of  the  ques- 
tion, and  such  decision  will  be  accepted  as 
authoritative,  and  warranting  the  adherence 
of  the  Department  to  its  former  like  determi- 
nation. 

It  is  accordingly  held,  in  the  absence  of 
statutory  direction  requiring  the  application  of 
the  coterminous  principle,  that  for  lands  lost 
in  place,  opposite  the  southern  part  of  the 
road,  constructed  within  the  time  specified  in 
the  original  grant,  the  Sute  is  entitled  on  be- 
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half  of  the  company  to  select  and  receive  lieu 
lands  from  the  indemnity  limits  in  the  northern 
half  of  said  grant. 

As  in  the  construction  of  a  statute  the  ob. 
viotts  purpose  thereof  should  not  be  defeated 
by  literal  interpretation,  the  word  **  and  "  is 
construed  "  or." 

Secretary  Lamar  to  Commissioner  Sparks, 
August  20,  1886. — 5  L.  D.,  81  ;  13  C.  L.  O., 
150. 


1521. 


EAILEOAD  GRANT -DEPINITB   LOCATION. 

FLORIDA   RY.   AND  NAVIGATION   CO. 

The  map  showing  the  definite  location  of 
the  road  between  Waldo  and  Tampa  Bay  was 
filed  in  i860,  but  relumed  by  the  General 
Land  Office  for  the  Governor*s  certificate,  and 
when  refiled  the  time  allowed  for  the  comple- 
tion of  the  road  had  expired,  but  it  appearing 
that  the  map  so  refiled  was  identical  with  the 
original  map,  which  properly  showed  the  loca- 
tion of  the  road,  Secretary  Schurz  held  that 
the  right  of  the  road  was  protected  under  the 
original  map,  and  such  decision  is  binding 
upon  succeeding  heads  of  the  Department. 

The  final  adjustment  of  the  grant  however 
will  be  deferred  for  the  disposition  of  pending 
Congressional  action  with  reference  thereto. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  30,  1886. — 5  L.  D.,  107 ;  see  Nos. 
1379, 1421,  1430*  1455- 


1522. 


BAU&OAD  GEANT-GOKKON  GRANT 
LDilTS. 

JARRETT    V,   MISSOURI,    KANSAS    AND    TEXAS 

RY.  CO. 

The  words,  "  to  be  selected  within  twenty 
miles  from  the  line  of  said  road,"  occuring  in 
the  granting  clause  of  the  act  of  July  25, 1866^ 
do  not  operate  to  make  the  grant  a  float,  but 
serve  only  to  define  the  limits  of  the  grant. 

Priority  of  grant  determines  the  right  to 
land  lying  within  common  granted  limits. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  8, 1886.^5  L.  D.,  135 ;  13 
C.  L.  O.,  164. 


1523. 

RAILROAD  QRANT-INSIAN  TITLE. 

NORTHERN   PAC.  R.   R.  CO.  V.  CLARK. 

The  extinguishment  of  Indian  title  contem- 
plated by  the  second  section  of  the  grant  to 
this  company  had  reference  to  lands  lying 
within  what  was  then  known  as  the  territory 
of  the  Indians,  and  not  to  such  as  were  em- 
braced within  technical  reservations. 

As  the  Indian  title  to  these  lands  was  not 
extinguished  until  after  the  definite  location  of 
the  road  they  were  accordingly  excluded  from 
the  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  8,  1886.— 5  L.  D.,  138; 
13  C.  L.  O.,  173. 


1524. 


RAILROAD  GRANT-ACT  OP  APRIL  21.  1876. 

ST.   PAUL,  M.   AND    M.   RY.    CO.  V.    SVENSON. 

An  entry  made  after  the  map  of  definite  lo- 
cation had  been  filed  and  accepted,  but  before 
notice  of  withdrawal  thereunder  was  received 
at  the  local  office,  is  confirmed  by  the  first  sec- 
tion of  the  act  of  April  21,  1876. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  11,  1886. — 5  L.  D.,  144; 
13  C.  L.  O.,  174. 


1525. 

PRIVATE  CLAm-RAILROAD  GRANT. 

PERKINS  V.  CENTRAL  PAC.  R.    R.   CO. 

By  the  decisions  of  the  Department  the 
Higley  survey  is  now  accepted  as  properly  de- 
fining the  boundaries  of  the  Moraga  claim. 

As  the  reservation  of  this  tract  under  the 
private  claim  of  San  Ramon  terminated  prior 
to  the  time  when  the  right  of  the  company 
attached,  such  reservation  did  not  except  the 
land  from  the  railroad  grant. 


Diasert  of  iand  DBctstoirs. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  14,  1886. — 5  L.  D.,  r55; 
13  C.  L.  O.,  172;  see  No.  1119,  1327. 


1526. 

RAILROAD  GRANT-MINERAL  LANDS. 

SAMUEL  W.    SPONG. 

The  statutory  exception  of  mineral  lands 
from  the  grant  to  this  company,  is  construed 
to  include  only  lands  known  to  contain  valu 
able  minerals  prior  to  the  issuance  of  the  pat- 
ent. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  21,  1886. — 5  L.  D.,  193;  13  C.  L. 
O.,  207. 


land  from  the  operation  of  the  grant,  though 
the  settler  subsequently  abandoned  daid  land 
and  perfected  a  pre-emption  claim  elsewhere. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  14,  1886.— 5  L.  D.,  274;  13  C.  L. 
O.,  250. 

Motion  for  review  denied  by  Acting  Secre- 
iary  Muldrow,  May  5, 1887. — 5  L.  D.,  616. 


1529. 


1527. 

RAILROAD  GRANT-RSSSRYATION. 

MCANDREW  V.  CHICAGO,  M.  AND  ST.  F. 

RY.  CO. 

The  inadvertent  marking  on  the  records  of 
the  local  ofHce  of  a  warrant  location  consti- 
tutes no  appropriation  or  reservation  of  the 
land  covered  thereby. 

The  case  of  Cole  v.  Markley  cited  and  dis- 1 
tinguished. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  28,  1886. — 5  L.  D.,  202;  13 
C.  L.  O.,  202. 


PRACTICB-8TARE  DEC18I8-ACTING  SBC- 
RET  ART  OT  THE  INTERIOR. 

REES  V.  CENTRAL  PAC.  R«  R.  CO.  (ON  REVIEW.) 

When  a  point  has  been  settled  by  decision 
it  forms  a  precedent,  which  the  Department 
will  not  depart  from,  unless  clearly  contrary 
to  principle. 

In  accordance  with  the  law  creating  the 
office  of  Acting  Secretary  of  the  Interior,  the 
decision  of  such  officer  is  in  effect  the  act  of 
the  Secretary. 

Cases  will  not  be  referred  to  the  Attorney- 
General  for  his  opinion,  except  where  the 
Secretary  is  in  doubt  as  to  the  correct  con- 
clusion. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  15,  1886.— 5  L.  D.,  277 ;  13  C.  L. 
O.,  243;  see  No.  1519. 


1528.      . 

RAILROAD  GRANT  -  SETTLEMENT  CLAIH. 

RAMAGE  V.   CENTRAL  PAC.    R.    R.   CO. 

The  pre-emption  law  not  only  conferred  a 
preferred  right  of  purchase,  but  also  legalized 
settlement  on  the  public  lands  with  .1  view  to 
cash  entry,  and  made  such  settlement,  by  a 
qualified  person,  the  basis  of  a  claim  against 
the  United  States. 

The  residence  and  possession  of  a  qualified 
pre-emptor  covering  the  date  of  the  grant, 
withdrawal,  and  definite  location  excepted  the 

84 


1530. 

RAILROAD  GRANT-SUIT  TO  VACATE 
PATENT. 

MISSOURI,  KANSAS   AND  TEXAS  RY.  CO. 

The  Department  adheres  to  its  former  recom- 
mendation of  suit  to  vacate  patents  issued 
to  this  company  for  certain  even  sections  of 
land  in  Allen  County,  Kans. 

The  case  of  the  Kansas  City,  Lawrence 
and  South  Kansas  R.  R.  Co.  v.  Benjamin 
Harris  Brewster  cited  and  distinguished. 

Acting  Secretary  Muldrow  to  Attorney-Gen- 
eral Garland,  December  17, 1886. — 5  L.  D., 
280;  13  C.  L.  O.,  257. 
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1531. 

EAILKOAD  GRANT-MAP  OF  GENERAL 

ROUTE. 

MATTHEW  STURM. 

A  Statutory  withdrawal  of  the  odd-numbered 
sections  within  the  forty  miles  limit  followed 
the  filing  of  the  map  of  general  route. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  i8,  1886. — 5  L.  D.,  295. 


1532. 

RAILROAD  GRANT-WHEN  EFFECTIYE. 

CENTNER  V,  NORTHERN   PAC.   R.  R.   CO. 

Odd-numbered  sections  within  the  primary 
limits  of  the  grant,  which  were  vacant  and  un- 
appropriated at  the  definite  location  of  the 
road,  passed  to  the  company,  although  such 
lands  at  the  date  of  the  grant  may  have  been 
otherwise  appropriated. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  27 , 1 886. — 5  L .  D . ,  3 1 1 ;  13 
C.  L.  O.,  249. 


1533. 


RAILROAD  GRANT-INDEMNITY  WITH- 
DRAWAL. 

GRAHAM  V,  SOUTHERN  PAC.  R.  R.  CO. 

The  appropriation  of  land  for  a  public  pur- 
pose that  had  been,  prior  thereto,  withdrawn 
as  within  the  indemnity  limits  of  a  railroad 
grant,  and  its  subsequent  restoration  to  the 
public  domain,  works  a  revocation  of  the 
withdrawal  and  leaves  the  land  open  to  the 
first  legal  applicant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  31,  1886.— 5  L.  D.,  332. 


1534. 

RAILROAD  GRANT-RES  JUDICATA. 

HOLMES  V,  NORTHERN   PAC.   R.  R.   CO. 

By  a  decision  that  became  final  that  portion 
of  the  claimant's  entry  which  lay  within  the 


railroad  limits  was  canceled.  On  application 
for  reinstatement  it  is  held  that  the  matter  is 
not  res  judicata,  as  the  question  now  is  solely 
between  the  Government  and  the  entryman. 

Land  appropriated  at  the  filing  of  the  map 
of  general  route,  but  released  from  such  ap- 
propriation prior  to  definite  location,  is  not 
held  to  await  the  same,  but  is  open  to  the 
first  legal  applicant. 

The  right  to  purchase  under  the  act  of  June 
15,  i860,  existing  at  definite  location  serves 
to  except  the  tract  covered  thereby  from  the 
operation  of  the  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  4,  1887.— 5  L.  D.,  333;  14 
C.  L.  O.,  55. 


1535. 


RAILROAD  GRANT-EXPENSE  OP  SURVEY- 
INDIAN  TITLE. 

WHITNEY  V.   NORTHERN   PAC.    R.   R.   CO. 

The  right  of  the  company  to  land  that  was 
in  a  condition  to  pass  at  the  date  of  definite 
location  is  not  impaired  by  the  failure  of  the 
company  to  pay  for  the  survey. 

The  effect  of  such  failure  is  only  to  raise  a 
question  between  the  Government  and  the 
company  as  to  the  delivery  of  title. 

The  sixteenth  article  of  the  treaty  of  April 
29,  1868,  with  the  Sioux,  did  not  reserve  the 
the  lands  therein  described  as  lying  <*  north  of 
the  North  Platte  river  and  east  of  the  Big  Horn 
mountains,"  but  provided  that  such  land  should 
be  regarded  as  unceded  Indian  temtory. 

Under  the  second  section  of  the  grant  to 
this  company,  its  rights  within  such  territory 
took  effect  on  the  extinguishment  of  the  In- 
dian title. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  6,  1887.— 5  L.  D.,  343;  13 
C.  L.  O.,  284. 


1536. 

RAILROAD  GRANT-STATE  SELECTION. 

WINONA   AND  ST.   PETER   R.   R.   CO. 

The  informal  notation  of  the  words  **  set 
aside,''  opposite  the  description  of  a  tract  of 


DIQKST  OF  LAND  DECISIOirS. 


267 


land  in  an  approved  list  of  indemnity  school 
selections,  will  not  be  treated  as  a  rejection 
or  cancellation  of  said  selection. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  12,  1887. — 5  L.  D.,  352;  13 
C.  L.  O.,  286. 


1537. 


1539. 

EAILROAD  GEANT  -JOINT  RESOLUTION  OP 
JUNE  28.  1870. 


SOUTHERN  PAC.  R.  R.  CO.  V.  DOOLKY. 


« 


RAILROAD   GRANT-DEPINITE   LOCATION. 

MATTSON  V.  ST.  PAUL,  M.  AND  M.  RY.  CO. 

Precedence,  as  against  a  railroad  grant,  is 
accorded  a  homestead  entry  made  on  the  day 
when  the  map  of  definite  location  was  Bled. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  13,  1887.— 5  L.  D.,  356;  13 
C.  L.  O.,  286. 

Motion  for  review  denied  by  Acting  Sec- 
retary Muldrow,  May  26, 1887. — 5  L-  D.,699. 


1538. 


PUBLIC  LAND  STEIP-EAILEOAD  EIGHT 

OP  WAT. 

CHICAGO,  WESTERN  AND  KANSAS  R.  R.  CO. 

The  lands  embraced  within  the  "public 
land  strip  "  are  subject  to  the  operation  of 
the  act  of  March  3,  1875,  granting  the  right 
of  way  to  railroads  through  the  public  lands. 

Said  act  does  not  require  a  railroad  com- 
pany, duly  organized  under  the  laws  of  a 
State,  to  file  proof  of  such  organization  under 
the  laws  of  every  State  and  Territory  through 
which  the  road  may  pass. 

But  as  said  land  has  never  been  attached 
to  any  land  district,  the  provisions  of  the  act 
requiring  a  profile  of  the  road  to  be  filed  in 
the  local  ofiice  cannot  be  complied  with,  and 
a  map  therefore,  of  a  line  located  through  said 
lands  could  not  be  approved. 

Acting  Secretary  Muldrow  to  Messrs.  Brit- 
ton  &  Gray,  January  19, 1887.— 5  L.  D.,  384. 


A  settlement,  within  the  limiits  of  the  in 
demnity  withdrawal   for  the  benefit  of  this 
company,  made  prior  to  the  joint  resolution 
of  June  28,  1870,  is  fully  protected  thereby. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  20,  1887. — 5  L.  D.,  380. 


H 


1540. 

EAILEOAD  GRANT-INDEMNITY 
SELECTION. 

ALABAMA  AND    CHATTANOOGA   R.  R.  CO.  V. 
TENNESSEE  AND  COOSA   R.  R.  CO. 

Land  within  the  granted  limits  of  a  road 
not  constructed  within  the  required  time,  but 
definitely  located  and  not  forfeited  by  Con- 
gress, is  not  subject  to  the  indemnity  selection 
of  another  road. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  29,  1887. — 5  L.  D.,  582;  14 
C.  L.  O.,  75. 


1541. 


RAILROAD  GRANT-SUIT  TO  VACATE 
PATENT. 

LINK  V,  UNION    PACIFIC  R.  R.  CO. 

The  unlawful  occupancy  of  public  land  by 
a  willful  trespasser,  existing  when  the  grant 
becomes  efiective,  does  not  serve  to  except  the 
land  covered  thereby  from  the  operation  of 
the  grant. 

The  construction  and  operation  of  a  rail- 
road is  sufficient  to  put  subsequent  settlers 
within  the  limits  of  the  grant  on  inquiry  as  to 
the  rights  of  the  road,  and  parties  claiming 
adversely  thereto. 

An  application  for  suit  to  set  aside  patent, 
resting  on  a  questionable  pretense  of  title,  and 
devoid  of  equity  will  not  be  entertained. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  31,  1887. — 6  L.  D.,  322. 
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1542. 

RilLROJlD  GRANT  8ELECTI0K-7IKAIi 

PROOF. 

NYHAN  V,  ST.  PAUL,  M.  AND  M.  RY.  CO. 

Selection  of  a  tract  within  the  granted  limits 
will  not  confer  title  if  the  land  was  not  granted; 
but  while  the  seleaion  remains  of  record,  en- 
try of  the  land  should  not  be  allowed. 

When  final  proof  is  offered  for  land  cov- 
ered by  an  adverse  selection,  the  party  making 
such  selection  is  entitled  to  special  citation. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  7,  1887.— 5  L.  D.,  396. 


1543. 


RAILROAD  GRANT-FINAL  PROOF. 

BRADY  V.  SOUTHERN   PAC.   R.  R.  CO. 

The  notice  of  intention  to  make  final  proof 
given  in  accordance  with  the  act  of  March  3, 
1879,  is  an  invitation  to  any  and  all  parties  to 
appear  and  show  cause  why  the  entry  should 
not  be  allowed. 

The  failure  of  a  railroad  company,  claiming 
previous  to  selection,  under  a  prior  indemnity 
withdrawal,  to  thus  appear  and  assert  its  claim 
is  conclusive. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  8,  1887. — 5  L.  D.,  407;  see 
Nos.  850,  1442,  1456.  1556. 


1544. 


PBIVATB  CLAIM-ACT  OF  JUNE  H,  1860. 

SOUTHERN    PAC.  R.   R.   CO.   V.  BURLTNGAMB. 

The  date  of  a  survey  is  determined  by  the 
daU  of  its  approval. 

The  publication  and  approval  of  a  survey 
under  the  act  of  June  14,  i860,  in  the  ab- 
sence of  an  application  to  have  it  returned 
into  court,  has  the  same  e^ect  in  law  as  the 
issue  of  patent. 

The  final  determination  of  such  survey  is 
in  the  nature   of  a  proceeding  in  -rem  and 


therefore  conclusive  as  against  claimants  who 
fail  to  protect  their  interests. 

A  ruling  of  the  Department  as  to  the  status 
of  a  tract  of  land,  on  the  application  of  a 
pre-emptor,  will  not  preclude  the  subsequent 
consideration  of  the  same  question  on  the  appli- 
cation of  the  same  person  under  another  law. 

A  claim  cannot  be  held  as  sub  judice  if  be- 
fore a  tribunal  or  officer  that  has  no  authority 
or  jurisdiction  to  adjudge  the  matter  involved. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  14,  1887.-^5  L.  D.,  415. 


1545. 


RAILROAD  GRANT-INDIAN  RESSRYAnON. 

JACKSON,  LANSING  AND  SAGINAW  R.  R.  CO. 

An  order  of  the  President,  withdrawing 
lands  for  the  use  of  Indians,  existing  at  the 
date  of  a  railroad  grant  and  the  definite  loca- 
tion thereunder,  excepts  the  land  covered 
thereby  from  the  operation  of  said  grant. 

Until  said  order  was  formally  revoked,  the 
effect  thereof,  as  against  the  grant,  remained 
unchanged,  though  the  purpose  of  the  with- 
drawal had  ceased  to  exist. 

Lands  <<  in  place ''  excepted  from  the  grant 
are  not  subsequently  subject  to  indemnity  se- 
lection. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  26,  1887. — 5  L.  D.,  432  ; 
14  C.  L.  O.,  7. 


1546. 


RAILROAD  GRANT-DITERMINAnON 
OF  LIKIT8 

SCOTT  V.  KANSAS  PACIFIC  RY.  CO. 

The  actual  road  as  made  or  located  is  the 
measure  by  which  the  locality  and  quantity 
o(  the  grant  is  to  be  ascertained  and  deter- 
mined. 

The  lateral  limits  of  a  grant  are  determined 
by  drawing  lines  on  each  side  of  the  route  of 
the  road  through  a  series  of  points  at  the  pre- 
cise distance  therefrom  of  the  width  of  the 
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grant,  on  tangential  lines  to  arcs  having  a  rad- 
ius equal  to  the  width  of  the  grant  on  each 
side  of  the  route. 

By  this  system  any  point  on  the  lateral 
limft  will  be  distant  the  length  of  such  radius 
from  some  point  on  the  road  as  located. 

Secretary  I^mai  to  Commissioner  Sparks, 
March  lO,  1887.— 5  L.  D.,468;  14  C.  L.  O., 

S3- 


1547. 

RAILROAD  GRANT-8BTTLBMBNT  RIGHT. 

SCHSTKA  V.  NORTHERN   PAC.  R.  R.  CO. 

The  settlement  right  of  a  pre-emptor  exist- 
ing at  date  of  definite  location  defeats  the 
operation  of  the  grant,  though  the  settlement 
was  on  offered  land  and  the  pre  emptor  had, 
prior  to  such  location,  failed  to  make  proof 
and  payment  within  the  statutory  period. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  12,  1887. — 5  L.  D.,  473. 


1548. 


RAILROAD  GRANT-WITHDRAWAL;  ACT  OF 
JUNE  15.  1880. 

NORTHERN   PAC.   R.    R.    CO.   V.   MCLEAN. 

The  existence  of  a  pre-emption  claim,  cap" 
able  of  being  perfected,  at  the  date  of  with- 
drawal on  general  route,  excepts  the  land  cov- 
ered thereby  from  the  effect  of  such  with- 
drawal. 

The  right  of  purchase,  under  the  act  of  June 
15,  1880,  within  the  limits  of  the  grant,  is  ac- 
corded the  widow  of  an  entryman,  though  the 
entry  was  canceled  prior  to  definite  location 
for  failure  to  make  final  proof,  and  the  appli- 
cation was  made  subsequently  thereto. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  28, 1887.— 5  L.  D.,  529;  14  C. 
L.  O.,  75. 


1549. 

RAILROAD  GRANT- PRE-EMPTION  CLAIM. 

MILLIMAN  V.   UNION  PAC.   RY.   CO. 

Prior  to  the  act  of  July  14,  1870,  the  law 
fixed  no  limit  within  which  a  settler  under  the 


pre-emption  act,  on  unoffered  land,  should 
make  proof  and  payment. 

The  preference  right  of  purchase,  acquired 
by  settlement,  residence,  and  filing,  constitutes 
the  nature  and  substance  of  a  pre-emption 
claim,  and  subsequent  absence  from  the  land 
does  not  necessarily  defeat  such  claim. 

A  pre-emption  claim,  subsisting  at  the  date 
of  definite  location,  excepts  the  land  covered 
thereby  from  the  grant  to  the  Union  Pacific. 

To  show  that  under  a  pre-emption  claim, 
which  had  attached  before  definite  location, 
actual  habitation  had  ceased  prior  thereto,  does 
not  establish  the;  fact  that  the  preference  right 
of  purchase  did  not  then  exist  and  except  the 
land  from  the  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  4,  1887.— 5  L.  D.,  553. 


1550. 

RAILROAD  GRANT-ACT  OP  MARCH  3.  1865. 

GREENHALGH  V,  ST.  PAUL,  M.  AND  M.  RY.  CO. 

By  definite  location,  and  indemnity  with- 
drawal under  the  additional  grant  of  1865,  the 
lands  covered  thereby  were  excluded  from 
entry  and  settlement. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  5,  1887. — 5  L.  D.,  565. 


1551. 


RAILROAD  GRANT-ACT  OP  PORPBITURE. 

OREGON   CENTRAL   R.    R.    CO. 

The  grant  made  by  the  act  of  May  4,  1870, 
for  the  construction  of  a  railroad  from  Port- 
land to  Astoria,  and  from  a  point  of  junction 
near  Forest  Grove  to  McMinnville  in  the 
State  of  Oregon,  was  in  effect  a  grant  for  the 
construction  of  two  roads. 

The  words  of  limitation  in  the  act  of  for- 
feiture, approved  January  31,  1885,  save  to 
the  grant  the  full  complement  of  lands  granted 
for  every  mile  of  road  actually  constructed. 

Said  act  of  forfeiture  will  be  properly  exe- 
cuted by  adjusting  the  limits  of  the  road  be- 
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tween  Portland  and  Forest  Grove  separately, 
and  then  of  the  road  between  the  latter  point 
and  McMinnville. 

Under  such  adjustment  the  lands  lying 
within  the  quadrant  formed  by  the  limit  lines 
northwest  of  Forest  Grove  must  be  restored  to 
the  public  domain. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  5, 1887.— 5  L.  D.,  549. 


1552. 

RAILEOAD  GBANT-EES  JUDICATA. 

ELWELL  V.   NORTHERN   PAC.    R.   R.   CO. 

A  final  decision  against  a  right  asserted  un. 
der  the  pre-emption  law  is  no  bar  to  a  claim 
by  the  same  person  for  the  same  land  under  a 
different  law. 

Land  held  and  occupied  under  a  settlement 
claim  is  not  subject  to  indemnity  selection. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  8,  1887.— 5  L.  D.,  566. 


1553. 

RAILROAD   GRANT-HOMESTEAD    ENTRY- 
FINAL  PROOP. 

IVERSON  V,  ST.   PAUL,   M.  AND  M.  RY.  CO. 

An  entry,  within  the  limits  of  a  prior  rail- 
road indemnity  withdrawal,  should  be  ap- 
proved for  patent,  on  final  proof  offered  and 
accepted  after  due  notice,  without  protest  or 
appearance  ©n  behalf  of  the  railroad  company. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  il,  1887.— 5  L.  D.,  586;  14  C. 
L.  O.,  56;  see  No.  850. 


1554. 


RAILROAD  GRANT-ACCEPTANCE  OP 
CONDITIONS. 

NEW   ORLEANS   AND  PAC.  R.  R.  CO. 

It  is  the  duty  of  the  Secretary  of  the  Interioj 
to  issue  patents  to  said  company  whenever 


they  have  filed  in  the  Department  satisfactory 
evidence  of  full  compliance  with  the  act  of 
February  8,  1887. 

Acting  Secretary  Muldrow  to  F.  A.  Babc<^k' 
New  York  City,  April  23, 1887.— 5  L.  D.,  593 


1555. 

WAGON  ROAD  GRANT-SELECTION- 
WITHDRAWAL. 

RINEHART  V.  WILLAMETTE  VALLEY  AND 
CASCADE  MT.  WAGON   ROAD  CO. 

The  grant  to  aid  in  the  construction  of  this 
road  was  not  a  grant  of  lands  in  place,  or  of 
specific  lands,  but  a  grant  of  quantity,  to  be 
selected  from  the  odd  numbered  sections  with> 
in  certain  boundaries  determined  by  the  con- 
struction of  the  road ;  hence  without  selection 
the  right  of  the  company  does  not  attach  to 
any  specific  tract. 

The  construction  of  the  road  and  the  filing 
of  a  map  of  a  definite  location  thereof  did  not 
cause  the  grant  to  attach  to  any  particular 
tract  of  land,  or  withdraw  from  entry  the  lands 
within  the  limits  fixed  thereby. 

An  executive  withdrawal  is  not  effective 
until  notice  of  the  same  is  received  at  the 
local  ofiice. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  23,  1887. — 5  L.  D.,  650. 


1556. 

RAILROAD  GRANT-INDEMNITY  WITH- 
DRAWAL :  ACT  OE  MARCH  3.  1879. 

BRADY  V.  SOUTHERN   PAC.  R.  R.  CO.      (ON 

REVIEW.) 

As  no  vested  right  to  any  particular  tract 
is  conferred  by  indemnity  withdrawal,  and 
the  existence  of  the  same  is  dependent  upon 
the  will  of  the  Secretary  of  the  Interior,  the 
Department  may  prescribe  rules  by  which 
failure  to  assert  the  right  of  selection,  as 
against  a  settler  after  withdrawal,  will  oper- 
ate as  a  revocation  thereof  as  to  the  tract  in- 
volved. 
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The  right  of  selection  within  indemnity 
limits  is  a  preference  right  that  may  be  as- 
serted agaihst  every  one,  but  failure  to  assert 
such  right,  after  due  notice  of  a  settler's  in- 
tention to  make  final  proof  for  land  within 
said  limits,  is  a  waiver  of  said  right,  and  will, 
after  proof  and  payment,  estop  the  company 
from  setting  up  the  illegality  of  the  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  25,  1887.— 5  L.  D.,  658;  see 
Nos.  1400,  1543. 


1557. 

EAUBOAD   GRANT -DEFINITE  LOCATION. 

CENTRAL  PAC.   R.   R.   CO. 

The  jont  resolution  of  April  10,  1869,  fixed 
the  common  terminus  of  the  Central  Pacific 
and  Union  Pacific  at  or  near  Ogden,  and  re- 
quired the  former  company  to  pay  the  latter 
for  the  construction  of  the  road  from  said  point 
to  Promontory  Summit.  The  Central  Pacific 
thus  became  entitled  to  the  granted  lands  be- 
tween said  points. 

The  line  of  the  road  was  definitely  located 
when  the  Secretary  of  the  Interior  notified 
the  company  of  the  receipt  of  the  map  show- 
ing the  same,  and  of  his  '*  consent  and  ap- 
proval to  the  location  of  said  road  according 
to  the  map  and  profiles.'' 

Rights  acquired  by  such  formal  definite  lo- 
cation were  not  affected  by  the  report  of  the 
commission  subsequently  appointed,  or  the 
action  of  the  Department  on  said  report. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  26,  1887.— 5  L.  D.,  661. 


1558. 


RAHEOAD  6KANT-INDIAN  GOUNTKT. 

NORTHERN    PACIFIC   R.    R.  CO.  V.  OSTI.UND. 

The  rule  of  adjustment  adopited  by  the  De- 
partment in  the  matter  of  settlement  rights 
acquired  on  lands  lying  along  Goose  river, 
which    formerly    constituted    the    northern 


boundary  of  the  *'  Indian  country  "  claimed 
by  the  Wahpeton  and  Sisseton  Sioux,  recog- 
nizes that  legal  settlement  north  of  said 
stream  draws  to  it,  on  release  of  the  Indian 
title,  the  constituent  portion  of  the  legal  subdi- 
vision on  which  it  was  made. 

Legal  subdivisions  of  odd  numbered  sec- 
tions lying  south  of  said  stream  inured  to  the 
Northern  Pacific  grant  on  the  extinction  of 
the  Indian  title. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  26,  1887.— 5  L.  D.,  670. 


1559. 

RAILROAD  GRANT-FORFEITURE  AND  CON- 
FIRMATION-ACT OF  FEBRUARY  8,  1887. 

INSTRUCTIONS. 

Commissioner  Sparks  to  register  and  re- 
ceiver, New  Orleans,  La.,  June  6,  1887. — 5 
L.  D.,686. 


1560. 


RAILROAD  GRANTS  IN  CONFUCT ;  PRI- 
YATE  CLAIM 

GORDON   V,  SOUTHERN   PAC.    R.   R.   CO. 

The  claim  to  the  Azusa  Rancho  was  sub 
judice  until  patent  issued  thereon,  and  land 
within  the  claimed  limits  thereof  was  in  reser- 
vation until  that  date. 

Under  section  23  of  the  grant  of  March  3, 
1 87 1,  lands  embraced  within  the  indemnity 
withdrawal  for  the  Atlantic  and  Pacific  Rail- 
road were  excepted  from  the  grant  to  the 
Southern  Pacific. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  7,  1887. — 5  L.  D.,  691. 


1561. 


RAILROAD  GRANT-INDEMNITY  WITH- 
DRAWAL. 

As  obstructions  in  the  way  of  bona  fide  set< 
tlement  of  the  public  domain  should  be  re< 
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moved  as  speedily  as  possible  after  the  reasons 
which  created  them  have  ceased  to  exist,  in- 
demnity withdrawals  should  not  be  maintained 
beyond  a  period  sufficient  for  the  assertion  of 
rights  that  may  be  properly  claimed  thereun- 
der. 

Secretary  Lamar  to  the  President,  May  20, 
1887. — Approved  by  the  President. — 6  L.  D., 

77. 


1561a. 


BAILEOAD  GEANT-INDEMNITT  WITH- 
DKAWAL-RULB  OP  MAY  23,  1«87. 

ATLANTIC   AND   PACIFIC   R.   R.   CO. 

The  act  of  July  27,  1866,  is  both  a  legisla- 
tive grant  and  a  contract,  but  as  the  grant  was 
not  one  of  quantity,  and  the  right  to  select  in- 
demnity was  confined  within  certain  limits, 
unprotected  by  legislative  withdrawal,  there  is 
no  violation  of  the  contract,  on  the  part  of  the 
Government,  though  the  company  may  not 
get  the  full  amount  of  the  sections  within  the 
primary  limits,  and  fails  to  make  up  the  defi- 
ciency within  the  secondary  limits,  such  con- 
tingency being  plainly  contemplated  by  the 
granting  act,  and  the  company  having  made 
its  contract  subject  thereto. 

Waiving  the  question  as  to  whether  said  act 
took  from  the  Secretary  all  authority  to  with- 
draw the  lands  within  the  indemnity  limits  from 
settlement,  it  is  manifest  that  said  act  gave  no 
special  authority  or  direction  to  the  Executive 
to  withdraw  said  lands ;  that  such  withdrawal, 
when  made,  was  done  by  virtue  of  the  general 
authority  over  such  matters  possessed  by  the 
Secretary  of  the  Interior,  and  in  the  exercise 
of  his  discretion,  and  by  the  same  authority 
may  be  revoked ;  and  that,  were  the  with- 
drawal vacated  no  law  would  be  violated  or 
contract  broken. 

Though  the  act  directed  the  necessary  sur- 
vey, the  Department  has  no  authority  to  order 
the  same  except  on  due  appropriation  of 
money  by  Congress  to  cover  the  cost  thereof, 
and  the  grant  was  made  and  accepted  subject 
to  such  condition.  There  is  no  law  that  au- 
tfaonzes  the  Land  Department  to  accept  or  use 


a  deposit  advanced  by  the  company  to  cover 
the  cost  of  survey. 

The  indemnity  withdrawal  made  for  the 
benefit  of  the  company  is  revoked  on  the 
ground  that  such  action  is  required  by  a  sound 
public  policy  with  respect  to  settlement  rights 
on  the  public  domain,  and  is  not  in  violation 
of  either  law  or  equity.  The  company  hav- 
ing failed  to  keep  its  contract  in  the  matter  of 
commencing  and  completing  the  constmction 
of  its  road  should  not  be  heard  to  object  to 
such  order  of  revocation. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  13,  1887.— 6  L.  D.,  84. 

[Note. — Following  this  decision,  and  act- 
ing upon  the  respective  answers  filed  under 
the  rule  of  May  23  (see  Nos.  1562,  1563),  Mr. 
Secretary  Lamar,  on  August  15, 1887,  revoked 
the  orders  of  withdrawal  made  for  the  benefit 
of  certain  named  companies.] 


1562. 


Rule  returnable  June  27,  1887,  entered  on 
certain  railroad  companies  to  show  cause  why 
the  lands  heretofore  withdrawn  for  indemnity 
purposes  under  the  respective  grants  to  said 
companies  should  not  be  restored  to  the  pub- 
lic domain. 

L.  Q.  C.  Lamar,  Secretary  of  the  Interior, 
May  23,  1887.— 6  L.  D.,  80;  see  No  1586. 


1563. 


Rule  returnable  June  28,  1887,  entered  on 
certain  railroad  companies  to  show  cause  why 
the  lands  heretofore  withdrawn  for  indemnity 
purposes  under  the  grants  to  said  companies 
should  not  be  restored  to  the  public  domain. 
L.  Q.  C.  Lamar,  Secretary  of  the  Interior, 
May  23, 1887.— 6  L.  D.,  82;  see  No.  1586. 


1564. 

RAILROAD  GRANT-WITHDRAWAL-ACT  OP 
APRIL  21.  1876. 

northern   PAC.   R.   R.  CO.   t'.    I>17DDSN. 

A  homestead   entry  mad?  subsequently  to 
the  filing  of  the  map  of  general  route  of  the 


blQBST  or  tASD  DB0I8I0K8. 


878 


Northern  Pacific,  but  prior  to  the  receipt  of 
notice  of  withdrawal  thereunder,  is  protected 
by  the  act  of  April  21,  1876. 

Secretary  L4unar  to  Commissioner  Sparks, 
July  I,  1887.— 6  L.  D.,  6. 


1565. 


&AiL£OAD  GRANT- MAP  OP  eENSRAL 

ROUTE. 

NORTHERN  PAC.   R.   R.  CO.  V.   VAUGHN. 

When  the  general  route  of  the  Northern 
Pacific,  provided  for  in  section  six  of  the  act 
of  July  2,  1864,  was  fixed,  and  information 
thereof  was  given  to  the  Land  Department,  by 
filing  a  map  thereof  with  the  Secretary  of  the 
Interior,  the  statute  withdrew  from  sale  or  pre- 
emption the  odd  sections  to  the  extent  of  forty 
miles  on  each  side  thereof. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  I,  1887. — 6  L.  D.,  II ;  14  C.  L.  O.,  102. 


1566. 

RAILROAD  GRANT-ACT  OP  APRIL  21,  1876. 

NORTHERN  PAC.   R.   R.  CO.  V.   BURNS. 

A  homestead  claim,  existing  prior  to  the  re- 
ceipt of  notice  of  withdrawal  on  general  route 
of  the  Northern  Pacific,  excepts  the  land  cov- 
ered thereby  from'  the  operation  of  said  with- 
drawal. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  13, 1887.— 6  L.  D.,  21. 


1567. 

RAILROAD  ORANT-PRIYATS  CLAIM. 

GORDON  V.  SOUTHERN    PAC.   R.   R.   CO. 

Though  the  tract  in  question  was  ultimately 
excluded  from  the  private  claim,  the  question 
as  to  its  status  was  stt^  judice  at  date  of  the 
grant  and  indemnity  withdrawal  thereunder, 
and  excepted  said  tract  therefrom. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  18,  1887.— 6  L.  D.,  33;  14  C. 
L.  O.,  118. 
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1568. 

RAILROAD  GRANT-LANDS  RSLINQUI8HSD 
BT  THE  STATE. 

SIOUX  CITY  AND  ST.  PAUL  R.  R.  CO. 

The  grant  of  May  12,  1864,  to  the  Stale  of 
Iowa,  to  aid  in  the  construction  of  the  two 
railroads  named  therein  was  a  grant  in  place, 
and  of  a  moiety  for  each  road  within  the  com- 
mon granted  limits,  and  no  indemnity  can  be 
allowed  either  road  for  lands  lost  by  reason 
of  the  moiety  granted  to  the  other. 

Except  on  the  final  completion  of  the  whole 
road,  there  is  no  authority  under  the  grant  for 
patenting  lands  without  the  governor's  certifi* 
cate  that  ten  consecutive  miles  of  road  have 
been  completed  in  a  good,  substantial  and 
workmanlike  manner. 

No  lands  were  earned  by  the  construction 
of  a  fractional  part  of  a  ten  mile  section,  the 
governor's  certificate  not  covering  the  same, 
and  the  whole  road  not  being  completed. 

The  lands  not  earned  under  the  grant,  but 
for  which  patent  was  illegally  Issued,  having 
been  relinquished  by  the  State,  are  restored  to 
the  public  domain  and  opened  to  entry  and 
settlement. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  26, 1887.— 6  L.  D.,  47 ;  24  C.  L.  O.,  139; 
see  No.  1575. 


1569. 


RAILROAD  GRANT-LANDS  EARNED  BT 
CONSTRUCTION-LOCATION. 

SIOUX  CITY  AND  ST.  PAUL  R.  R.  CO.  AND  CHI- 
CAGO, MILWAUKEE  AND  ST.  PAUL  RY.  CO. 

By  the  terms  of  the  act  of  May  12,  1864, 
patents  were  authorized  on  the  governor's 
certificate  that  ten  cansecutive  miles  of  road 
have  been  constructed,  and  lands  so  patented, 
for  road  actually  built,  were  earned  under  the 
grant  though  the  whole  line  of  road  was  not 
completed. 

No  lands  were  earned  by  the  construction 
of  a  fractional  part  of  a  ten  mile  section,  the 
governor's  certificate  not  covering  the  same, 
and  the  whole  road  not  being  completed. 
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DIGEST  OF  LAND  DEOtSIOKS. 


The  grant  to  the  two  roads  was  of  a  moiety 
for  each  road  within  the  common  granted 
limits,  and  neither  road  has  any  claim  for  in- 
demnity on  account  of  the  moiety  granted  to 
the  other. 

Any  question  as  to  actual  construction  on 
the  line  of  definite  location  must  be  regarded 
as  finally  settled  by  the  acceptance  of  the 
road  as  constructed,  the  adjustment  of  the 
grant,  and  the  issuance  of  patents  thereunder. 

As  under  the  grant  the  two  roads  named 
therein  were  required  to  intersect  at  a  given 
point,  a  map  showing  the  location  of  one  of 
said  roads  before  such  point  of  intersection 
could  be  ascertained,  must  be  held  as  indi- 
cating a  preliminary  line,  and  not  debarring 
a  change  of  location,  if  made  necessary  in 
order  to  comply  with  statutory  requirements 
as  to  course  and  direction. 

Suit  for  the  recovery  of  title  is  deemed 
advisable  in  the  matter  of  certain  lands  pat- 
tented  to  the  State  of  Iowa  for  the  benefit 
of  the  Sioux  City  &  St.  Paul  Railroad  Com- 
pany in  excess  of  those  actually  earned  under 
the  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  26,  1887.— 6  L.  D.,  54;  14  C.  L.  O., 
189. 


1570. 


RAILROAD  GRANT-INDEMNITY  WITH- 
DRAWAL-RULB  OF  MAT  23, 1887. 

ATLANTIC  AND  PACIFIC   R.  R.  CO. 

The  act  of  July  27,  1866,  is  both  a  legis^ 
lative  grant  and  a  contract,  but  as  the  grant 
was  not  one  of  quantity,  and  the  right  to  se- 
lect indemnity  was  confined  within  certain 
limits,  unprotected  by  legislative  withdrawal, 
there  is  no  violation  of  the  contract,  on  the 
part  of  the  Government,  though  the  company 
may  not  get  the  full  amount  of  the  sections  with- 
in the  primary  limits,  and  fails  to  make  up  the 
dificiency  within  the  secondary  limits,  such 
contingency  being  plainly  contemplated  by 
the  granting  act,  and  the  company  having 
made  its  contract  subject  thereto. 


Waiving  the  question  as  to  whether  said 
act  took  from  the  Secretary  all  authority  to 
withdraw  the  lands  within  the  indemnity  lim- 
its from  settlement,  it  is  manifest  that  said 
act  gave  no  special  authority  or  direction  to 
the  Executive  to  withdraw  said  lands;  that 
such  withdrawal,  when  made,  was  done  by 
virtue  of  the  general  authority  over  such 
matters  possessed  by  the  Secretary  of  the 
Interior,  and  in  the  exercise  of  his  discretion, 
and  by  the  same  authority  may  be  revoked ;  and 
that,  were  the  withdrawal  vacated,  no  law 
would  be  violated  or  contract  broken* 

Though  the  act  directed  the  necessary  sur- 
vey, the  Department  has  no  authority  to  order 
the  same  except  on  due  appropriation  of 
money  by  Congress  to  cover  the  cost  thereof, 
and  the  grant  was  made  and  accepted  subject 
to  such  condition.  There  is  no  law  that 
authorizes  the  Land  Department  to  accept  or 
use  a  deposit  advanced  by  the  company  to 
cover  the  cost  of  survey. 

The  indemnity  withdrawal  made  for  the  bene- 
fit of  the  company  is  revoked  on  the  ground  that 
such  action  is  required  by  a  sound  public  policy 
with  respect  to  settlement  rights  on  the  pub- 
lic domain,  and  is  not  in  violation  of  either 
law  or  equity.  The  company  having  failed 
to  keep  its  contract  in  the  matter  of  com- 
mencing and  completing  the  construction  of 
its  road  should  not  be  heard  to  object  to  such 
order  of  revocation. 

Secretary  Lamar  to  Conunissioner  SpatiES, 
August  13,  1887.— 6  I"  i^-,84;  14  C.  L.  O., 
130;  see  1561a  and  no/e. 


1571. 


J1IRI8DICTI0N-CITIZEN8HIP-RAILR0AD 

GRANT. 

SOUTHERN  PAC.  R.    R.  GO.  V.  SAUNDERS. 

In  case  of  decision  by  the  local  office 
against  the  Government  the  Commissioner  has 
authority,  whether  appeal  is  taken  or  not,  to 
examine  into  the  merits  of  the  case  and  ren- 
der judgment  accordingly. 

An  alien  can  acquire  no  settlement  right  to 
public  land  before  filing  declaration  of  bis 
intention  to  become  a  citizen. 
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NC^The  settlement  of  a  qualified  pre-emptor, 

^^y'^ough  unprotected  by  a  filing,  is  sufficient  to 

/     except  a  tract  from  the  grant  to  this  company. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  August  20,  1887.— 6   L.    D.,  98;  14 

C.  L.  O.,  167. 


1572. 


BAILEOAD  GRANT-STATE  RELINQUISH- 
MENT. 

ST.  PAUL,  If.  AND  M.  RY.  CO.  V.  CHADWICK. 

The  company,  by  accepting  the  terms  fixed 
by  the  State  legislature,  in  extending  the  time 
for  the  construction  of  the  road,  relinquished 
its  claim  to  lands  occupied  by  actual  settlers, 
and  authorized  the  governor  of  the  State  to 
reconvey  such  lands  to  the  United  States. 

Acting  Secretary  Muldrow  tu  Commissioner 
Sparks,  September  6,  1887. — 6  L.  D.,  128; 
14  C.  L.  O.,  178.  • 


1573. 


EAHiROAD  GRANT-ACT  OF  MARCH  3.  1887 
-RULE  OP  MAT  23,  1887. 

The  act  of  March  3,  1887,  is  mandatory, 
and  requires  that  there  shall  be  no  unnecessary 
delay  in  the  matter  of  adjusting  rights  claimed 
under  the  various  grants ;  and  the  revocation 
of  certain  indemnity  withdrawals  under  the 
rules  of  May  23,  1887,  was  not  intended  to 
delay  or  suspend  such  adjustment. 

Acting  Secretary  Muldrow  to  Commissioner 
Spwks,  September  15,  1887. — 6  L.  D.,  144. 


1574. 

RAILROAD  GRANT-SETTLEMENT  RIGHTS. 

BKOWN  V.  CENTRAL   PAC.  R.  R.  CO. 

The  right  acquired  by  settlement,  in  the 

absence  of  any  claim  of  record,  or  otherwise, 

IS  confined  to  the  limits  of  the  quarter  section 

within  which  the  settlement  is  made. 

\         A  settlement  right,  existing  at  the  date  when 

' -^'\  the  grant  became  effective,  excepts  the  land 


covered   thereby   from  the  operation   of  the 
grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  22,  1887. — ^  L.  D.,  151 ; 
14  C.  L.  O.,  166. 


1575. 

RESTORED  RAILROAD  LAND8-E0RFEI- 

TURE. 

SIOUX  CITV  AND  ST,  PAUL  R.  R.  CO. 
(ON   REVIEW.) 

The  Departmental  decision  opening  to  entry 
the  lands  certified  back  to  the  Government 
by  the  State  of  Iowa  was  not  a  declaration  of 
forfeiture,  but  a  declaration  that  said  lands 
had  been  inadvertently  and  illegally  patented 
to  said  State,  and  should  be  restored  to  the 
public  domain. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  30,  1887. — 6  L.  D.,  162; 
see  No.  1568. 


1576. 

RAILROAD  GRANT-SETTLEMENT  RIGHTS.   "^ 

UNION   PAC.   K.  R.  CO.   V.  SIMMONS. 

A  settlement  right,  sufiicient  under  the  pre- 
emption law  for  the  maintenance  of  a  claim, 
existing  at  the  date  when  the  grant  became 
effective,  defeats  the  operation  thereof,  though 
such  right  was  subsequently  abandoned  with- 
out legal  assertion. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  4,  1887. — 6  L.  D.,  172. 


1577. 


SETTLEMENT  CLAIM-IMFR0YEMBNT6- 

PILING. 

FREEMAN  V.   CENTRAL  PAC.  R.  R.  CO. 

The  extent  of  a  settlement  claim  is  fairly 
determined  by  the  location  of  the  improve- 
ments and  the  land  described  in  the  declara- 
tory statement. 


I. 
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DIGB8T  OF  LAND  DECISIONS. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  4,  1887. — ^  L-  ^-t  ^9- 


1578. 

AAILBOAD   6&ANT-INDStfNITT    LANDS- 
TRESPASS. 

WISCONSIN   CENTRAL  R.   R.  CO. 

No  forfeiture  having  been  declared  in  re- 
lation to  this  grant,  the  power  of  sale  there- 
under continues,  as  though  no  breach  of  con- 
dition had  occurred,  and  the  parties  in  interest 
are  entitled  to  patents  as  evidence  of  their 
title  as  to  all  lands  along  the  constructed 
portion  of  said  road,  and  for  indemnity  lands 
for  such  as  have  been  lost. 

While  no  action  is  advised  in  the  direction 
of  restraining  the  company  from  trespass 
upon  lands  covered  by  indemnity  selections 
made  in  lieu  of  lands  apparently  earned  by 
construction,  the  order  of  August  15,  1887, 
revoking  the  indemnity  withdrawal  made  for 
the  benefit  of  said  company  will  stand,  pend- 
ing the  early  adjustment  of  the  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  6,    1887. — 6   L.  D.,  190;  see   No. 

1383. 


1579. 


BAIIROAD   GRANT-INDBITNITT    ADJUST- 
MENT. 

CHICAGO,   ST.    PAUL,   MINNEAPOLIS   AND 
OMAHA   RY.   CO. 

In  the  adjustment  of  this  grant  the  right  to 
indemnity  must  be  recognized  as  extending  to 
losses  ascertained  at  the  time  of  definite  lo- 
cation, because,  under  the  act  of  1856,  of  land 
"sold  or  otherwise  appropriated"  by  the 
United  State.*;,  and  under  the  act  of  1864,  be- 
cause of  land  **sold,  reserved  or  otherwise 
disposed  of,*'  or,  •*  sold  or  otherwise  appro- 
priated." 

Lands  previously  granted  under  either  the 
swamp  grant,  or  the  two  other  internal  im- 
provement grants  to  the  State  were,  if  not 
"  sold,'*  certainly  '*  otherwise  appropriated  ** 


or  *'  reserved  or  otherwise  disposed  of,"  and 
for  all  such  losses  which  took  place  prior  to 
definite  location  the  company  is  entitled  to 
indemnity. 

The  foregoing  conclusions  are  not  in  con- 
flict with  the  provision  found  in  each  of  said 
acts  which  excludes  from  the  operation  thereof 
'*'  all  lands  reserved  to  the  United  States  by 
any  act  of  Congress  for  the  purpose  of  aiding 
in  any  object  of  internal  improvement  or  in 
any  manner,  or  for  any  purpose  whatever.'* 

Such  disposition  of  said  indemnity  question 
is  also  in  harmony  with  the  highest  judicial 
interpretation  of  similar  legislation ;  for,  al- 
though the  ruling  in  the  Barney  case  involved 
an  act  granting  "  land,*'  while  the  grant  of 
1864  was  of  "  public  land,**  said  grant  was 
supplemental  to  that  of  1856,  and  expressly 
declared  that  the  additional  sections  were 
granted  "  upon  the  same  terms  and  conditions 
as  are  contained  '*  in  the  original  act,  which 
used  the  term  '*  land  '*  in  the  granting  clause. 

Both  in  the  title  and  the  body  of  the  acts 
under  consideration  the  terms  "land*'  and 
**  public  land  *'  are  used  interchangeably  as 
meaning  the  same  thing. 

The  line  of  this  road  under  the  grant  of 
1856,  having  been  definitely  located,  and 
withdrawal  made  for  indemnity  purposes 
prior  to  the  passage  of  the  act  making  the 
grant  to  the  Wisconsin  Central,  the  lands 
within  the  six  and  fifteen  miles  limits  of  the 
first  road  were  for  all  purposes  ••  reserved  " 
from  the  grant  to  the  second.  The  company 
herein  is  therefore  entitled  to  the  whole  of 
the  designated  sections  within  the  six  miles 
limits  and  to  be  indemnified  for  losses  therein 
out  of  the  designated  sections  within  the  fif- 
teen miles  limits,  to  the  exclusion  of  the  Wis- 
consin Central  as  fully  as  though  the  grant  to 
it  had  never  been  made. 

As  to  overlapping  lands  derived  under  the 
respective  grants  made  by  the  act  of  1864, 
the  Wisconsin  Central  and  this  company  must 
be  held  as  tenants  in  common. 

There  was  implied  authority  in  the  act  of 
1864  for  the  relocation  of  the  West  Wisconsin 
Railway,  and  such  new  location  made  in  1864 
was  recognized  and  approved  by  the  act  of 
March  3,  1873,  ^^^  ^7  ^^^  second  location  all 
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rights  acquired  by  the  fint  were  waived  and 
abandoned,  and  no  claims  of  said  company 
under  the  act  of  1864  can  conflict  with  those 
of  the  Omaha  company  derived  under  the 
grant  of  1856,  the  location  of  1858,  and  the 
construction  of  its  road. 

Although  neither  the  act  of  1856,  nor  that 
of  1864,  fixed  the  exact  point  on  the  St.  Croix 
river  to  which  this  road  should  be  built,  it  is 
apparent  from  the  provisions  of  both  that 
some  one  point  was  intended  and  not  several. 
It  is  therefore  held  that,  when  the  line  of  said 
road  reached  Hudson,  on  said  river,  that  such 
point  fixed  the  terminus  of  the  road,  and  that 
the  grant  of  lands  could  not  be  increased  by  a 
further  extension  of  the  road  to  another  point 
on  said  river. 

The  actual  road  as  located  and  constructed 
is  the  object  and  measure  of  the  grant,  and 
the  base  of  its  locality ;  and  with  the  road 
thus  fixed,  lines  drawn  perpendicular  to  it  at 
each  end  will  determine  the  final  limits  of 
the  grant. 

The  indemnity  accorded  to  the  Wisconsin 
Farm  Mortgage  Company,  beyond  the  line 
constructed  between  Portage  and  Tomah,  for 
losses  sustained  between  said  points,  should 
not  be  deducted  from  the  indemnity  selections 
made  by  this  company. 

Indemnity  cannot  be  allowed  for  losses  sus- 
tained through  the  erroneous  certification  of 
lands  in  place  to  another  company  or  for  lands 
sold  by  the  Government  after  definite  location 
of  the  road.  The  remedy  in  such  cases  must 
be  sought  in  court. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  7,  1887.--6  L.  D.,  195 ;   14  C.  L.  O., 

"79.  

1580. 

BAILROAD  GBANT-IOCATION    AND    CON- 
STRUCTION-INDEMNITY-. 

CHICAGO,  ST.    PAUL,   MINNEAPOLIS   AND 
OMAHA  RY.   CO.     (BAYFIELD   BRANCH.) 

Deviations  in  the  construction  of  the  road 
from  the  line  of  definite  location,  rendered 
necessary  to  avoid  engineering  obstacles  or 
remedy  defects  in  the  original  location,  not 
destroying  the  identity  of  the  road  constructed 


with  the  one  located,  and  confined  within 
the  limits  of  the  grant,  will  not  defeat  the 
right  of  the  company  to  the  lands  conferred 
by  the  grant. 

The  first  section  of  the  act  of  May  5,  1864, 
provides  for  the  selection  of  indemnity  in  lieu 
of  such  lands  as  are  found  at  definite  location 
to  be  reserved,  and,  under  such  provision, 
lands  within  an  Indian  reservation  at  date 
of  definite  location  constitute  a  proper  basis 
for  indemnity. 

The  sixth  section  of  said  act  must  be  con- 
strued to  mean  that  "  reserved  "  lands  cannot 
be  taken  either  for  granted  or  indemnity  pur 
poses,  or  their  status  in  any  way  affected  by 
anything  in  the  act ;  and  further  that  said 
section  in  no  way  conflicts  with  the  first  sec- 
tion which  allows  indemnity  for  all  "  re- 
served "  lands. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  7,  1887.— 6  L.  D.,  209. 


1581. 


RAILROAD  GRANT-ACT  OP  APRIL  21, 1876. 

JACOBS   V.  NORTHERN  PAC.  R.  R.  CO. 

Under  the  act  of  April  21,  1876,  a  pre-emp- 
tion settlement  claim  initiated  after  the  map 
of  general  route  was  filed,  but  before  notice 
of  withdrawal  therefor  was  received  at  the 
local  office,  is  sufficient  to  except  the  land 
covered  thereby  from  the  operation  of  such 
withdrawal. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  14, 1887. — 6  L,  D.,  223. 


1582 


RAILROAD  GRANT-TERRITORIAL 
LIMITATION 

NORTHERN   PAC.  R.  R.  CO.  V.  UNITED  STATES. 

There  is  nothing  in  the  terms  of  the  act 
which  limits  the  grant  to  the  Oregon  Central 
R.  R.  Co.,  to  lands  within  the  State  of  Ore- 
gon. 

Acting  Secretary  Muldrow  to  Commissioner 
.Sparks,  October  29,  1887. — 6  L.  D.,  292. 
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1583. 

INDBMNITT-WITHDRAWAL-EEVOCA- 
TION;  RB8  JUDICATA. 

BLODGETT  V.  CENTRAL  PAC    R.  R.  CX>. 

An  application  rejected  because  of  an  exist- 
ing indemnity  withdrawal,  and  pending  on 
appeal, may  be  allowed,  where  the  withdrawal 
is  revoked,  as  of  the  date  when  the  land 
became  subject  to  such  appropriation  under 
the  order  of  revocation. 

The  final  rejection  by  the  Department  of  a 
claim  for  land,  preferred  under  a  specified 
statute,  does  not  preclude  a  subsequent  appli- 
cation by  the  same  party  under  a  different 
law. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  5,  1887. — 6  L.  D.,  309. 


1584. 


ATTORNET-GBNERAL'8  OPINION  IN  REE- 
ERENGE  TO  ADJUSTMENT  OE  RAUiROAD 
GRANTS-ACT  OP  MARCH  8,  1887. 

The  bona  fide  purchasers  of  unclaimed 
lands,  referred  to  in  the  third  section  of  the 
act  of  March  3,  1887,  are  those  who,  without 
knowledge  of  wrong  or  error,  have  purchased 
from  the  railroad  company  lands  previously 
entered  by  a  pre-emption  or  homestead  settler 
whose  entry  had  been  erroneously  canceled, 
and  which  land  the  settler  did  not*  elect  to 
claim  after  the  recovery  of  title  under  the 
proceedings  prescribed  by  the  second  section 
of  said  act. 

Until  the  land  shall  have  been  legally  de- 
termined to  belong  to  the  United  States,  the 
right  to  issue  patents  under  the  fourth  section 
of  said  act  does  not  arise. 

The  right  of  purchase  accorded  in  the  fifth 
section  of  said  act  extends  to  indemnity  lands 
as  well  as  those  within  the  primary  or  granted 
limits. 

The  only  limitations  to  such  right  of  pur- 
chase, are,  (i)  that  said  purchasers  shall  be 
citisens  of  the   United  States,  or  shall  have 


declared  their   intention  to  become  citizens ; 

(2)  that  the  land  shall  have  been  sold  to  them 
by  a  railroad  company  as  a  part  of  its  grant ; 

(3)  that  the  land  shall  not  have  been  conveyed 
to,  or  for  the  use  of  the  company ;  (4)  that  the 
land  shall  be  of  the  numbered  sections  pre- 
scribed in  the  grant,  and  coterminous  with  con- 
structed parts  of  the  road ;  and  (5)  that  said  pur* 
chasers  shall  have  bought  in  good  faith. 

Attorney-General  Garland  to  the  Secretary 
of  the  Interior,  November  17, 1887. — 6  L.  D.t 
272. 


1585. 


RAILROAD  GRANTHJONFLICTING  CLAIM. 

ST.    PAUL,   M.    AND   M.  RY.  CO.  V.  QVAMMB. 

The  grant  of  four  additional  sections  by 
the  act  of  March  3,  1865,  was  not  a  grant  of 
quantity,  but  of  lands  in  place. 

Land  covered  by  a  pre-emption  claim  at 
the  date  when  the  grant  became  effective  is 
excepted  therefrom,  though  on  final  proof  the 
pre-emptor  abandoned  so  much  of  his  claim 
as  embraced  the  tract  in  question. 

Acting  Secretary  Muldrow  to  Acting  Com- 
missioner Stockslager,  Noveml>er  18,  1887. — 
6  L.  D.,326. 


1586. 


INDEMNITY  WITHDRAWALS-RULE  OP 
MAT  23, 1887. 

The  order  revoking  indemnity  withdrawals 
was  not  intended  to  affect  rights  of  grantees 
within  the  primary  limits  of  other  Congres- 
sional grants,  or  rights  acquired  under  certain 
other  indemnity  withdrawals,  the  status  of 
which  has  not  yet  been  determined. 

Secretary  Lamar  to  Acting  Commissioner 
Stockslager,  November  19,  1887. — 6  L.  D., 
328;  seeNos.  1561,  1561a,  1562,  1563,  1570. 
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1587. 

ADJUSTMENT  OP  RAILROAD  GRANTS- 
ACT  0?  MARCH  3, 1887. 

INSTRUCTIONS. 

Secretary  Lamar  to  Acting  Commissioner 
Stockslager,  November  22,  1887. — 6  L.  D., 
zf6. 


[For  other  matters  bearing  on  the  subject 
of  Land  Grants  for  Railroads,  see  the  follow- 
ing under  other  heads:  Nos.  13,  59,  65,  loi, 
102,  109.  131,  137,  182,  480,  495,  831,  834, 
839,  844,  850,  933,  958,  960,  971,  978,  lOIO, 
loii,  1023,  1095,  1246,  1257,  1606,  1622, 
1623,  1632,  1684,  1685,  1712,  1844*  2008, 
2011,  2030,  2033,  2041,  2043,  2059,  2080, 
2081,   2082,   2085,  2088.] 
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KEPAYMENTS,  Nos.  1588  to  1634. 


1588. 

REPATMENTS-ON  DOUBLE  MINDCUM 

LANDS.    . 

J.   GARAGHTY. 

Where  the  definite  location  oi  a  railroad 
raised  the  price  of  the  land  settled  upon  to 
^2.50  per  acre,  prior  to  the  date  of  settlement, 
repayment  of  the  enhanced  price  cannot  be 
made. 

A.  Bell,  Acting  Secretary,  to  the  Commis- 
sioner of  the  General  Land  Office,  July  i6, 
1881.— I  L.  D.,  524;  8  C.  L.  O.,  79. 


1589. 


REPAYMENT-ADDITIONAL  HOMESTEAD 
ENTRIES-ACT  1879. 

By  the  act  of  March  3,  1879,  no  fees  and 
commissions  are  chargeable  upon  such  entries, 
and  amounts  received  therefor  must  be  re- 
turned. 

Commissioner  McFarland  to  register  and 
receiver,  North  Platte,  Neb.,  July  26, 1881. — 
I  L.  D.,  525. 


1590. 


1591. 

REPAYMENT-FRAUDULENT  PRE-EMPTION; 

F.    W.    MARCHANT. 

Where  entry  is  canceled  on  the  ground  of 
fraud,  repayment  will  not  be  allowed. 

Commissioner  McFarland  to  Messrs.  Bird 
&  Lowe,  Salt  Lake  City,  Utah,  November  25, 
1881.— I  L.  D.,  528. 


1592. 


REPAYMENT-RELINQUISHED  DESERT 
LAND  ENTRY. 

GONZALES   £T  AL. 

Where  parties  voluntarily  abandon  or  re- 
linquish an  entry  on  desert  land,  it  not  having 
been  erroneously  allowed,  repayment  cannot 
be  made. 

Commissioner  McFarland  to  Messrs.  Curtb, 
Earle  &  Burdett,  Washington,  O.  C,  Decem- 
ber 5,  1881. — I  L.  D.,529. 


1593. 


REPAYMENT-MINERAL  LAND. 

JOHN  R.   MAGRUDER. 

The  cancellation  of  a  mineral  entry  for  non- 
compliance with  antecedent  statutory  require- 
ments does  not  affect  the  possessory  rights  of 
the  applicant. 

Effect  of  relinquishment  of  defective  entry 
and  repayment  of  purchase  money  in  such  a 
case. 

Distmction  between  mineral  and  agricul- 
tural entries  in  this  respect. 

Commissioner  McFarland  to  Secretary  Kirk- 
wood,  July  29,  1881. — I  L.  D.,  526. 


SAME,  ON  APPEAL. 

Where  parties  voluntarily  abandoned  their 
entry  on  desert  land,  for  the  alleged  reason 
that  it  could  not  be  reclaimed,  there  being  no 
conflict,  and  the  entry  not  erroneously  allowed, 
the  matter  complained  of  originating  in  their 
own  misjudgment,  repayment  will  not  be  di- 
rected. 

Senator  Teller  to  Commissioner  McFarland, 
October  11,  1882. — I  L.  D.,  530. 


I 


1594. 

ACT  OF  JUNE  16,  1880-REPAYMENT. 

W.   W.   DEWHURST. 

A  party  having  purchased  the  land  em- 
braced in  his  homestead  entry  under  the  act  of 
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Jane  15,  I880,  is  not  entitled  to  relinquish  the 
same,  or  any  portion  thereof,  for  the  sole  pur- 
pose of  obtaining  repayment  of  the  purchase 
money,  nor  is  he  entitled  to  such  repayment 
for  the  reason  that  the  character  of  the  land 
does  not  suit  him. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Gainesville,  Fla.,  January  9,  1882. — i 
L.  D.,  40;  8C.  L.  O.,  178. 


1595. 


BE1>AYMBNT-Y0LUNTART  ABANDONMENT. 

JOHN   GARLAND. 

The  act  of  June  16,  i88o,  does  not  provide 
for  the  repayment  of  fees  and  commissions  to 
parties  who  voluntarily  abandon  their  right  to 
complete  their  entry. 

Commissioner  McFarland  to  John  Carland, 
Fort  Hall,  Idaho,  January  20,  1882. — i  L.  D., 
531- 


1596. 

RBPAYMENT-OSAGB  TEU8T  LAND. 

G.   C.    DAY. 

Party  failing  to  comply  with  provisions  of 
act  of  July  5,  1876,  is  not  entitled  to  repay- 
ment. 

Commissioner  McFarland  10  register  and  re- 
ceiver, Topeka,  Kan.,  July  26,  1882. —  I  L. 
D.,  529. 


1597. 

EBPAYMENT-H0ME8TBAD  ENTRY. 

DUTHAN    B.  SNODY. 

The  act  of  June  16,  1880,  is  remedial,  and 
as  such  should  be  construed  liberally. 

Where  **  from  any  causa^'  the  entry  has 
been  erroneously  a^llowed,  no  fraud  appearing, 
repayment  should  be  made. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  9,  1883.— i  L.  D.,532. 

86 


1598. 

REPAYMENT -CERTIFICATES  OF  DEPOSIT 

INSTRUCTIONS. 

Where  lands  have  been  paid  for  with  cer- 
tificates of  deposit  on  account  of  surveys,  and 
the  entry  fails,  the  certificate  being  within  the 
control  of  the  Commissioner  and  not  in  fact 
satisfied,  may  be  returned  and  the  invalid  en- 
try canceled. 

Where  the  payment  has  been  carried  into 
the  Treasury  as  cash,  repayment  must  be  made 
as  provided  by  the  statute  out  of  money  in  the 
Treasury,  etc. 

In  cases  of  excess,  falling  within  the  re- 
payment acts,  the  repayment  must  be  made  in 
the  same  manner. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  9,  1883.— i  L.  D.,  533. 


1599. 


REPAYMENT-FRAUDULENT  ENTRY. 

JOHN    LONGNECKER. 

Where  one  removed  from  his  own  land  and 
made  filing  upon  public  land,  negativing  the 
fact  as  to  removal,  etc.,  by  his  affidavit,  his 
entry  was  illegal  and  properly  canceled. 

By  such  false  swearing  he  forfeited  the 
money  paid  on  entry,  and  repayment  was  prop- 
erly refused. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  I2,  1883.-— i  I"  I^-,  535- 


1600. 

BONUS  FOR  TIMBER-CULTURE  ENTRIES. 

CHARLES   M.    PRICE. 

Price  and  another  applied  simultaneously  to 
make  timber-culture  entry  of  the  tract,  and  it 
was  awarded  to  I'rice  as  thehighe.st  bidder  for 
the  privilege  of  entry ;  having  availed  himself 
of  the  same,  and  the  entry  being  valid,  there 
can  be  no  return  of  the  bonus  paid  therefor. 
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Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  May  9,  1883. — 2  L.  D., 
687;  sec  Nos,  1604,  1617. 


1601. 

STATUTOBT  REQUIREMENTS. 

THOMAS   M.   KILE. 

Kile  did  not  appear  on  the  taking  of  the 
proof  upon  which  his  entry  was  canceled,  and 
did  not  appeal  from  the  decision  thereupon. 
There  ii  no  provision  of  law  found  authoriz- 
ing repayment  of  purchase -money  in  such  a 
case,  and  decision  denying  the  same  is  af- 
firmed. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  24,  1883.—2  L.  D.,  690;  10  C.  L. 
O.,  126. 


to  repayment  upon  sales  so  made  at  I2.50  per 
acre,  they  are  not  within  the  repayment  pro- 
vision of  the  statutes. 

Acting  Secretary  Joslyn  to  CommiMioner 
McFarland,  June  28,  1883.^2  L.  D.,  677; 
10  C.  L.  O.,  151. 


1602. 

REPAYMENT-DOUBLE  MINIMUM  EXCESS 

WILLIAM    P.   MACLAY. 

The  land  in  question  is  part  of  an  even 
numbered  section  in  the  Bitter- Root  Valley 
above  So-So  Fork,  and  within  the  exterior 
limits  of  the  grant  for  the  Northern  Pacific 
Railroad  Company. 

Although  the  lands  of  which  it  is  part  are 
excluded  from  the  grant  because  of  their  char- 
acter as  an  Indian  reservation  lying  within  the 
limits  of  the  grant,  ihey  are  not  within  the  rea- 
son of  the  relief  intended  by  the  act  of  June 
16,  1880,  and  repayment  of  the  double  mini- 
mum excess  is  not  recommended. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  12,  1883. — 2  L.  D.,675  ;  10  C.  L. 
O.,  108. 


1603. 


1604. 


CTRUS  A.  O0RGA8 

Where  three  applied  to  make  timber-culture 
entry,  and  the  preference  was  put  up  at  auc- 
tion, on  notice,  through  inadvertence,  to  only 
two,  and  bid  in  by  one  of  those  notified,  at 
^10.50;  afterward,  the  omission  of  notice  to 
the  third  applicant  being  discovered,  the  sale 
was  set  aside  and  the  right  reoffered  on  full 
notice,  and  bid  off  by  the  same  party  as  belore 
at  ^148.     On   application   for  repayment   of 
the  difference  between  the  first  and  last  bids 
the  action  of  the  local  office  is  approved  and 
repayment  is  declined. 

Commissioner  McFarland  to  register  and 
receiver,  Huron,  Dak.,  July  13,  1883. — *  L. 
D.,  687 ;  see  No.  1600. 


1605. 


DESERT  LAND  ENTRY. 


PERKINS   RUSSELL. 


CHARLES  H.  CHICK.  JOHN  J.  WARD,  ET  AL. 

The  act  of  March  3, 1883,  which  confirmed 
sales  of  land  inadvenently  made  after  the 
passage  of  the  act  of  June  15,  1880,  at  1 1.25 
per  acre  without  public  offering  being  silent  as 


Where  the  party  filed  declaration  and  paid 
first  instalment,  and  three  years  after  made 
application  for  repayment,  alleging  that  the 
land  could  not  be  reclaimed  for  the  reason 
that  he  had  been  unable  to  secure  the  amount 
of  water  necessary,  whereupon  his  entry  was 
canceled  as  relinquished : 

Held,  that  as  the  statute  required  the  water 
to  be  conducted  upon  the  land  within  three 
years,  and  the  party  himself  virtually  alleged 
his  failure  to  comply,  the  entry  not  having 
been  canceled  Cor  conflict  nor  because  errone- 
ously allowed,  out  for  failure  to  comply  with 
legal  requirements,  it  would  be  inexpedient 
to  refund  purchase-money,  and  decision  de- 
nying the  same  affirmed. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  July  14,  1883. — 2  L.  D.,  691 ;  10  C.  L. 
O.,  175. 

1606. 

SR&ONSOUS  SELECTIONS. 

NORTH   AND  SOUTH   ALABAMA   R.   R.   CO. 

By  the  second  section  of  the  act  of  June  16, 
1880,  fees  and  commissions  are  to  be  repaid  to 
the  person  making  eiUry  when  for  any  reason  it 
has  been  erroneously  made  and  cannot  be 
confirmed. 

By  Revised   Statute   5013,  "person"    in- 

>^  eludes " corporation."     "  Entry"  signifies  an 

appropriation  of  land.     Selections  are  entries 

within  the  statute  providing  for  repayment  of 

fees  and  commissions. 

The  selections  in  this  case  were  erroneous. 
Commissioner's  decision  is  reversed  and  re- 
payment of  fees  directed. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  31,  1883.— 2  L.  D.,  681 ;  10 
C.  L.  O.,  197. 


which  he  filed  preemption  declaratory  state 
ment,  and  in  his  finnl  proof  answered  the  in- 
terrogatory, "  Have  you  left  or  abandoned  a 
;  residence  upon  land  of  your  own?"  etc.,  in 
I  the  negative,  and  the  entry  having  been  can- 
celed for  the  waut  of  good  faith,  and  because 
the  proofs  were  false,  he  has  forfeited  his 
right,  and  decision  denying  repayment  of  pur- 
chase money  is  affirmed. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  8,  1883.— 2  L.  D.,  683;  10  C. 
L.  O.,  261. 


1607. 

FRAUDULENT  ENTRIES. 

ISAAC   FENGER. 

The  act  of  June  16,  1880,  provides  for  re- 
payment of  fees  and  commissions  only  in 
cases  where  entries  have  been  canceled  for 
conflict,  orerroneously  allowed  and  cannot  be 
confirmed. 

In  the  present  case  the  entry  was  not  can- 
celed for  conflict,  nor  was  it  erroneously  al- 
lowed; but  the  party  had  already  made  one 
entry  under  the  timber-culture  laws  when  he 
made  the  entry  in  question.  Repayment  is 
therefore  declined. 

Commissioner  McFarland  to  register  and 
receiver,  Watertown,  Dak.,  September  12, 
1883.— 2  L.  D.,  682. 


1609. 

RAFAEL  CHAVES. 

The  party  having  nia<le  pre-emption  entry 
and  final  proof,  and  afterward  made  home- 
stead entry  on  another  tract,  and,  on  report 
being  called  for  as  to  whether  the  pre-emptor 
and  homesteader  were  the  same  person,  having 
relinquished  his  pre-emption  entry  and  applied 
for  return  of  purchase  money,  said  entry  be- 
ing thereupon  canceled,  and  it  being  evident 
from  the  evidence  that  said  entry  was  not 
made  in  good  iffh,  repayment  is  not  recom- 
I  mended. 

Commissioner  McFarland  to  register  and 
receiver,  Santa  Fe,  N.  Mex.,  October  10, 
1883.— 2  L.  D.,  684. 


1610. 


1608. 

DAVID  CRAVEN. 

The  applicant  having  removed   from  the 
land  he  held   by  purchase  to  the  tract  upon 


HORATIO  WEYMOUTH. 

At  the  date  of  Weymouth's  entry  the  land 
was  within  the  20-mile  limits  of  the  Southern 
Pacific  Railroad  Company,  and  the  even- num- 
bered sections  were  ^2.50  per  acre.  He  there- 
fore paid  the  regular  price,  and  no  repayment 
can  be  allowed. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  San  Franci-sco,  Cal.,  November 
20,  1883. — 2  L.  D.,  679. 


1611. 

OZRA  M.  WOODWARD. 

Where  two  parties  applied  for  right  to  con- 
test a  timber- culture  entry,  and  to  make  entry 
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of  the  tract ;  and  one  of  the  two,  though  pro- 
testing against  the  legal  right  of  the  other  to 
compete,  bid  in  the  preference  in  controversy, 
paid  the  amount  bid,  and  then  claimed  to  re- 
cover back  the  same,  on  the  ground  that  his 
competitor's  offered  entry  was  illegal,  and  all 
his  own  rights  were  saved  by  his  protest : 
Held^  That  the  decision  denying  repa3rment 
should  be  affirmed. 

Where  one  voluntarily  pays  money  on  an 
illegal  claim,  with  full  knowledge  of  the  facts 
and  without  compulsion,  he  cannot  recover 
it  back. 

Secretary  Teller  to  Commissioner  McFar 
land,  December  27,  1883. — 2  L.  D.,  688 ;   10 
C.  L.  O.,  330. 


1612. 


Commissioner  McFarland  to  register  and  re- 
ceiver, Tucson,  Ariz.,  January  22, 1884. — 2  L. 
D.,  692. 


SCRIP  CASES- REPAYMENT-SCRIP  LOCA- 
TION-ASSIGNMENT BY  FRAUDULENT 
HOLDER. 

ANTONIO    VAC  A.       AI.I^T   S.  FOSTER. 

Where  entry  hns  been  made  by  scrip  as- 
signed by  fraudulent  holder,  repayment  of  pur- 
chase money  will  I)e  refused,  even  though  the 
assignee  entrymap  was  ignorant  of  the  fraud. 

Besides,  the  law  requires  the  applicant  for 
repayment  to  relinquish  the  land,  which  is  not 
done  in  this  case  except  upon  named  condi- 
tions. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  27,  1883. — 2  L.  D.,  429  ;  10 
C.  L.  O.,  330;  see  No.  1333. 


1613. 


1614. 


WILLIAM  M.  BERNARD. 

Where  one  relinquishes  a  desert  land  claim 
on  the  assumption  th^t  the  land  is  in  fad 
agricultural,  he  is  estopped  by  his  prior  proofs 
from  denying  its  desert-land  character,  and  is 
not  entitled-  to  repayment. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  31,  1884. — 2  L.  D.,  693. 


1615. 


C.  A.  LIN8TR0M. 

The  party  having  removed  from  his  own 
land  and  made  pre-emption  cash  entry  in  same 
Territory,  thereby  not  being  a  qualified  pre- 
empt or,  his  entry  was  canceled. 

On  application  for  rep.iyment  of  purchase- 
money,  it  appearing  that  he  made  proof, 
which,  if  true,  showed  him  a  qualified  pre- 
emptor,  held  that  the  entry  was  not  errone- 
ously allowed,  but  fraudulently  made,  and  that 
there  is  no  law  allowing  repayment. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  4,  1884.— 2  L.  D.,  685  ;  11  C. 
L.  O.,  13. 


1616. 


VOLUNTARY  ABANDONMENT. 

WILMAM    E.    CREARY. 

The  law  authorizing  repayment  of  purchase- 
money  does  not  provide  for  return  of  the  same 
to  parties  who  voluntarily  abandon  or  relin- 
quish their  entries. 


JENS  8T0HL. 

The  Secretary  of  the  Interior  is  authorized 
to  grant  repayment  where  public  land  has  been 
j  erroneously  sold,  or  an  entry  erroneously  al- 
lowed or  canceled  for  conflict.  Where  the 
sale  or  entry  might  be  confirmed  except  for 
defect  or  fraud  in  the  proofs,  and  there  is  no 
error  on  the  part  of  the  United  States,  he  has 
\  no  such  authority. 
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The  entiy  of  Stohl  was  canceled  for  his 
own  laches  (having  been  held  fraudulent). 
Repayment  is  therefore  not  allowed. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  February  ii,  1884.— 2  L.  D.,  686. 


1617. 


CHARLB8  M.  PRICE. 

The  money  paid  for  the  privilege  of  mak- 
ing timber-culture  entry,  though  paid  under 
protest,  was  not  a  payment  under  compulsion 
and  the  protest  did  not  save  any  right  of  re- 
payment. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  7,  1884.— 2  L.  D.,  689  ;  see  No. 
1600. 


1618. 


ROBERT  T.  GIBBS. 

Where,  through  an  error  of  the  local  land 
officers,  $2.50  land  is  sold  at  $1.25  per  acre, 
and  the  purchaser,  when  called  upon,  de 
clines  to  pay  the  additional  sum  of  $1.25  per 
acre  and  applies  for  a  return  of  the  purchase 
money,  repayment  may  be  granted,  as  this 
class  of  cases  comes  under  the  head  of 


en- 


tries erroneously  allowed." 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  29,1884.-2  L.  D.,  679;  11  C. 
L.  O.,  60. 


1619. 


ROBERT  C.  KITE. 

The  act  of  March  3,  1883,  fixed  the  price 
of  alternate  sections  of  public  land  along  the 
line  of  railroads  at  $2.50  per  acre  (Revised 
Statute,  2357),  and  the  laws  enacted  since 
have  not  reduced  the  price  of  such  land. 

The  tract  in  question  lies  within  the  lateral 
limits  of  the  Southern  Pacific  Railroad  Com 
pany,   and   decision    denying    repayment   is 
affirmed. 


Secretary  Teller  to  Commissioner  McFar- 
land.  May  20,  1884.— 2  L.  D.,680;  11  C.  L. 
O.,  204. 


1620. 


WILLIAM  E.  CREART. 

Entry  was  made  under  the  desert-land  law 
and  afterwards  relinquished;  application  was 
made  for  return  of  purchase  money  on  the 
ground  that  the  party  was  misled  by  incorrect 
surveys  as  to  the  location  and  character  of  the 
land,  and  alleging  the  responsibilily  of  the 
Government  therefor ;  but  the  proof  offered 
by  him  showed  that  the  surveys  referred  to 
were  those  of  a  private  company  or  corporation. 

The  law  providing  for  repayment  in  des- 
ert-land entries  makes  it  a  pre-requisite  that 
the  entry  has  been  "erroneously  allowed," 
clearly  referring  to  an  act  of  the  Government ; 
but  the  evidence  shows  that  it  committed  no 
error,  its  plats  being  correct,  the  land  desert- 
land,  and  the  entry  without  conflict. 

As  the  responsibility  for  the  mistake  rests 
solely  with  the  applicant  and  the  survey  made 
by  the  company  referred  to,  and  in  no  degree 
with  the  Goveniment,  direction  for  repayment 
must  be  declined. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  19.  1884.— 2  L.  D  ,  694;  11  C.  L. 
O.,  120;  see  No.  1613. 


1621. 


CONTEST-BIDDING  POR  RIGHT;    REPAY- 
MENT. 

SUMNER  J.    MAINES.  % 

Where  one  successfully  bid  and  paid  for  the 
preference  right  of  contest  and  his  contest  there- 
upon instituted  was  dismissed  because  of  a 
prior  contest  of  record,  which  the  local  officers 
had  overlooked,  he  is  entitled  to  repayment. 

Acting  Secretary  Joslyn  to  Commissioner 
McFariand,  August  11,  1884.— 3  L.  D.,  67  ; 
II  C.  L.  O.,  187. 
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1622. 

REPAYMENT. 

HOWARD   W.    LANG. 

The  entry  not  having  been  procured  through 
any  fraud  or  wrong  of  the  pre- emptor,  repay- 
ment will  be  made. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  19, 1885. — 3  L.  D.,  518; 
II  C.  L.  O.,  371. 


In  case  of  simultaneous  applications  to 
make  timer-culture  entry,  the  right  may  be 
properly  accorded  to  the  highest  bidder. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  21,  1885. — 3  L.  P.,  555;  12  C. 
L.  O.,  72. 


1623. 

REPAYMENT-RAILROAD  SELECTIONS. 

ST.    PAUL   AND   .SIOUX   CITY    R.    R.    CO. 

Where  the  fees  for  certain  railroad  selec- 
tions were  paid  by  one  company,  and  the 
lands  so  selected  were  subsequently  certified 
to  the  State  for  the  joint  beneBt  of  the  company 
i^electing  and  another  company,  the  right  to  a 
return  of  half  the  fees  so  paid  was  denied. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  17,  1885. -3  L.  D.,410;  11 
C.  L.  O.,  358. 


1626. 

PRE-EMPTION  ENTRY-REPAYMENT. 

HEIRS   OP   G.    AND   D.    DUPRBY. 

Repayment  will  not  be  allowed  except  where 
title  cannot  be  given  to  the  purchaser. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  24,  1885. — 4  L.  D.,  187  ; 
12  C.  L.  O.,  269. 


1624. 


REPAYMENT. 

JACOB  MEHLHAF    AND  JOHANN    MRTTLER. 

Certain  warrant  locations  having  been  can 
celed  on  the  alleged  fact  that  fictitious  names 
were  used  by  the  locators,  the  repayment  of 
fees  on  such  locations  was  denied  the  claimed 
assignee. 

Secretary  Lamar  to  Commissioner  McFar- 
land, March  19,  1885.— 3  L.  D.,  458;  12  C. 
L.  O.,  44. 


1627. 

REPAYMENT-RBLINQUISHMENT. 

I 

;  GIDEON    L.    BEARDSLBY. 

I 

t  The  entry  having  been  made  with  full  no- 
tice of  the  rights  of  a  prior  settler,  and  volun- 
tarily  rehnquished,  the  claim  for  repayment  is 
denied. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  27,  1885. — 4  L.  D.,  262. 


1625. 

REPAYMENT-RIGHT  OF  ENTRY. 

JAME.S    MCCORMICK- 

The  right  to  repayment  for  money  paid'on 
a  bid  for  the  privilege  of  making  a  timber- 
culture  entry  is  not  saved  because  such  pay- 
ment was  made  under  protest. 


1628. 


REPAYMENT  AFTER  PATENT-PRIVATE 

CLAIM. 

HEIRS   OF   PIERRE  A.   SYLVE  ET   AL. 

Repayment  may  not  be  made  where  the  en- 
try is  valid,  or  can  be  conBrmed. 

A  cash  entry  allowed  in  conflict  with  a  pri- 
vate claim,  confirmed  before  such  entry  but 
not  surveyed  until  subsequently,  conld  not 
properly  go  to  patent,  if  such  survey  was  not 
indispensible  to  the  location  of  the  private 
claim. 

Patent  having  i.ssued,  the  regulations  require, 
before  repayment,  a  duly  executed  deed  of  re- 
linquishment recorded  in  the  proper  office  of 
registration  where  the  land  is  situated. 
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Secretary  Lamar  to  Commissioner  Sparks, . 
December  22,  1885.^4  L.  D.,  293 ;  12  C.  L.  | 
O.,  269,  ' 


1629. 

RKPAYMKHT-LIMITED  BY  STATUTE. 

HEIRS  OK  ISAAC  W.   TALKINGTON. 

The  authority  of  the  Department  to  make 
repaymen;^  is  limited  by  statute  and  docs  not 
cover  a  case  where  the  purchase  price  of  land 
has  been  twice  paid  to  the  Government. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  31,  1886. — 5  L.  D.,  114. 


1630. 

PRIVATE  ENTKT-REPAYMENT. 

JOSEPH   BROWN. 

The  Department  is  not  clothed  with  power 
to  make  repayments  except  by  specific  statu- 
tory authorization. 

There  is  no  authority  for  the  return  of  the 
excess  where  the  land  was  improperly  sold  at 
double  minimum. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  27, 1886. — 5  L.  D.,  316. 


1631. 

RBPAYMENT-FItAUDDLBNT  ENTRY. 

JOSEPH    WALSH. 

Repayment  will  not  be  made  if  the  entry 
was  obtained  through  fraud. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  27, 1886. — 5  L.  D.,  319. 


1632. 

REPAYMENT-DOUBLE  MINIMUM 
EXCESS. 

FREDERICK   W.    FRESE. 

Repayment  is  allowed  for  double  minimum 
excess  paid  on  land  subsequently  found  not 
*o  be  within  the  limits  of  a  railroad  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  February  26,  1887.— 5  L.  D.,  437  ; 
14  C.  L.  O.,  21. 


1633. 

INDIAN  LANDS-AILOTMENTS-SANTEB 

SIOUX. 

LEWIS    E.  SCOTT    ET    AL. 

Allotments  under  the  act  of  March  3,  1863, 
were  excepted  from  the  Executive  order 
opening  the  reservation  tu  settlement  and 
entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  1, 1887. — 5  L.  D.,  447. 


1634. 


REPAYMENT-DESERT  LAND  ENTRY. 

HIRAM  H.  STONE. 

Repayment  may  be  allowed  in  case  of  an 
entry  made  in  good  faith  where  the  same  can- 
not be  confirmed  in  its  entirety. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  24,  1887. — 5  L.  D.,  527;  14 
C.  L.  O.,  59. 
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RESERVATIONS,  Nos.  1635  to  1651, 


1635. 

RBSEftVATIONB. 

Memorandum  of  different  provisions  bear- 
ing upon  the  subject  of  reservations  by  the 
President.— I  L.  D..702;  u  C.  L.  O.,  273. 


1636. 

PR0YISI0N8  OP  LAW 

In  reference  to  the  authority  of  the  Presi- 
dent to  make  reservations  of  the  public  lands. 
—  I  L.  D.,  703 ;  II  C.  L.  O.,  274. 


land  embraced  in  the  cantonment  during  the 
military  occupancy. 

The  act  of  July  5,  1884.  is  general  in  its 
nature,  and  applies  to  abandoned  military 
reservations  upon  lands  of  the  United  Sutes 
not  encumbered  by  special  Irusie,  or  to  be 
disposed  of  under  fixed  conditions. 

Secretary  Teller  to  Mrs.  L.  V.  Bryant, 
I  Washington,  D.  C.  January  3. 1885.— 3  L.  D., 
I  296;  II  C.  L.  O.,  330. 


1637. 


1639. 

MALHEUE  INDUN  RESEEVATION. 

OVERFKLT   o.   TONNINGSON. 


The  sale  of  agency  buildings,  and  public 
MILITARY  RBSBRVATION-ENTRY-POWEE '  lands    therewith,   contemplated    in    sections 


OF  PRESIDENT. 

Where  a  homestead  entry  of  public  lands 
has  been  made  by  a  settler,  the  lands  so  entered 
cannot,  whilst  such  entry  stands,  be  set  apart 
by  the  President  for  a  military  reservation, 
even  prior  to  the  completion  of  full  title  in 
the  settler.  But  lands  covered  by  a  pre- 
emption filing  may  be  so  set  apart  any  time 
prior  to  proof  and  payment. 

Actmg  Secretary  Bell  to  Commissioner  Mc- 

Farland,  August  5,  1881.— i  L.  D.,  33  5  «  C. 

L.  0.,72. 


2122  and  2123  of  the  Revised  Statutes,  is 
confided  by  said  statutes  to  the  discretion 
of  the  Secretary  of  the  Interior,  subject  to  the 
limitations  therein  expressed,  and  independent 
of  the  general  principles  and  statutes  govern- 
ing  the  administration  of  the  public  land 
system. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  27,  1885.— 3   L.  D.,  4^5  J  " 
C.  L.  O.,  359- 


1638. 

UTE  RESERVATION ;  ABANDONED 
RESERVATIONS. 

L.   V.    BRYANT. 

The  establishment  by  executive  order  of  a 
cantonment  within  the  limits  of  the  late  Ute 
reservation  in  Colorado  did  not  change  the 
status  of  the  lands ;  it  merely  prevented  dis- 
posals  under  the  act  of  June  15.  1880,  of  the 


1640. 


HOT  SPRINGS   RESERVATION. 

JACOB     KF.MPNER. 

The  act  of  March  3,  1877,  created  a  com- 
mission, authorized,  among  other  things,  to 
hear  proof  offered  by  claimants  and  occupants, 
and  a  claim  not  so  presented  is  tliereafter  de- 
barred. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  30,  1885.— 3  L.  D.,  464- 
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1641. 

MILITART  RESERVATION. 

FORT  SULLIVAN. 

A  military  reservation  acquired  by  purchase 
within  a  State  having  no  public  lands,  and 
placed  under  the  control  of  the  Secretary  of 
the  Interior  in  accordance  with  the  provisions 
of  the  act  of  July  5, 1884,  should  be  disposed 
of  in  the  manner  therein  provided. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  4,  1885. — 3  L.  D.,  577;  12  C. 
L.  O.,  90. 

1642. 

FORT  REYNOLDS  MILITARY  RESERVATION. 

SAMUEL  ALDRED. 

Under  the  act  of  June  19, 1874,  authorizing 
the   disposition  of  this  reservation,  ths  Com 
missioner  of  the  General  Land  Office  is  vested 
with  jurisdiction  to  determine  questions  aris- 
ing on  the  refusal  of  a  purchaser  to  pay  in  ac 
cordance  with  the  terms  of  the  appraisement. 

Assistant  Secretary  Jenks  to  Commissioner 
Sparks,  July  15,  1885. — 4  L.  D.,  25;  12  C. 
L.  0.,  139  ;  see  No.  1643. 


1645. 

APPRAISEMENT  OF  LANDS-REPORT. 

FORT   HAYS. 

In  case  of  action  under  the  second  section 
of  the  act  of  July  5, 1884,  the  appraisers  must 
take  the  oath  of  office,  unite  in  the  examina 
tion  and  appraisement  of  the  land,  and  submit 
their  joint  or  several  reports  as  to  the  value 
thereof. 

Secretary  Lamar  to  Commissioner  Sparks, 

November  13,  1886.-5  L.  D,,  228;   13  C.  L. 
O.,  215. 


1646. 


1643. 


FORT  REYNOLDS  MILITARY  RESERVATION. 

SAMUEL  ALDRED. 

Under  the  act  of  June  19,  1874,  the  lands 
in  question,  with  the  buildings  thereon,  were 
offered  for  sale  after  due  appraisement,  but 
subsequently,  and  prior  to  sale,  the  buildings 
were  destroyed,  //ele/,  that  said  act  author- 
izes the  sale  of  the  land  at  its  appraised  value. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  21, 1886. — 5  L.  D.,  103  ;  13  C.  L.  O., 
189. 

1644. 

MIUTARY  RESERVATION-NATIONAL  CEM- 
ETERY. 

FORT  CUSTER. 

Secretary  Lamar  to  Secretary  of  War,  No- 
vember 12,  i886.~5  L.  D.,  226 ;  13  C.  L.  O., 
215. 

87 


ABANDONED  MILITARY  RESERVATION- 
FORT  RANDAIX. 

REYNOLDS  V.   COLE. 

An  entry  under  the  act  of  July  5,  1884,  is 
not  authorized  without  settlement  prior  to  Jan- 
uary 1, 1884,  and  continuous  occupation  there- 
after. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  April  4,  1887. — 5  L.  D.,  555. 


1647. 

FORT  BROOKE  MILITARY  RESERVATION- 
ACT  OF  JULY  5,  1884. 

DANIEL  MATHER. 

In  the  absence  of  an  adverse  claim,  failure 
to  file  declaratory  statement  will  not  prejudice 
the  right  of  the  settler  to  make  final  proof  and 

payment. 

The  act  of  July  5,  1884,  governs  the  dis- 
posal of  all  lands  m  abandoned  military  reser- 
vations not  theretofore  disposed  of,  protecting 
the  rights  of  settlers  prior  to  January  i,  1884, 
who  were  qualified  to  make  homestead  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  10,  1887. — 5  L.  D.,  632;  see 
Nos.  1096,  1102a,  1 1 16,  1 168. 


1648. 


MILITARY  RESERVATION-EXECUTIVE 
WITHDRAWAL. 

FORT   BOISE   HAY   RE.'sERVATlON. 

An  executive  withdrawal  of  lands  for  the 
purposes  of  a  military  reservation,  m  viola- 
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tion  of  the  statute  fixing  the  amount  of  land 
that  may  be  so  withdrawn  for  such  purpose, 
does  not  take  such  land  out  of  the  class  of 
public  lands  so  as  to  require  their  disposal  by 
special  enactment. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  7,  1887.— 6  L.  D.,  16;  14  C.  L.  O.,  133. 


withdrawn  for  a  military  reservation  is  only 
applicable  within  the  territorial  limits  of  Ore- 
gon. 

Acting  Secretary  Muldrow  to  J.  A.  Evans, 
Fort  Ellis,  Mont.,  July  22,  1887. — 6  L.  D.,46. 


1649. 


1651. 


INDIAN  ALLOTMENTS-OLD  COLUMBIA 
RESERYATION. 

The  provisions  of  the  act  of  July  4,  1884, 
do  not  constitute  a  bar  to  the  allowance  of  al- 
lotments on  the  Old  Columbia  Reservation 
under  the  fourth  section  of  the  act  of  February, 
1887. 

Acting  Secretary  Muldrow  to  Commissioner 
of  Indian  Affairs,  July  22,  1887. — 6  L.  D., 
43;  14  C.  L.  O.,  145. 


EESERVATION  UNDER  EXECUTIYK  AU- 
THORITY. 

JOHN   CAMPBELL. 

The  President  is  vested  with  general  au- 
thority in  the  matter  of  reserving  land  for  pub- 
lic uses,  and  land  so  set  apart  is  not  subject  to 
disposition  under  the  public  land  kiws  during 
the  existence  of  such  reservation. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  II,  1887. — 6  L.  D.,  317. 


1650. 


MILITARY  RESERYATION-ACT  OF  FEB- 
RUARY U,  1853. 

FORT    ELLIS. 

The  statutory    limitation   of  February  14, 
1853,  as  to  the  amount  of  land  that  may  be 


[For  other  matters  bearing  on  the  subject  of 
Reservations,  see  the  following  under  other 
heads:  Nos.  183,  393,  434,  601,658,  669, 
1016,  1029,  1136,  1225,  1282,  I 391,  1406, 
1447,  1461,  1471,  1527,  1545,  1602,  2040, 
2046,  2047,  21 14.] 
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SCHOOL  LANDS,  Nos.  1652  to  1665. 


1652. 

SCHOOL  LAND  IN  COLOEADO-PRE- 
BMPTION. 

CHARLES   W.    LOWE. 

A  settler  on  a  school  section,  prior  to  sur- 
vey, claiming  as  a  pre-emptor,  must  assert  his 
claim  within  the  statutory  period,  or  the  right 
of  the  State  will  take  effect  as  of  the  date  of 
survey. 

Acting  Commissioner  Armstrong  to  reg- 
ister and  receiver,  Leadville,  Col.,  December 
27f  "879. — I  L.  D.,  630 ;  7  C.  L.  O.,  66. 


1655. 

SAME  SELECTIONS  -  UNCANCELED  ~  LAND 
IN  RESERVATION. 

AGNES   N.    L.    KARLE. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  9,  1883. — 2  L.  D.,  626. 


1656. 


1653. 


SCHOOL  LANDS  IN  UTAH-PRE-EMPTION. 

JANE   HODGERT. 

The  Territory  has  no  vested  interest  in  .sec- 
tions sixteen  and  thirty  six.  The  law  creates 
merely  a  reservation  for  a  prescribed  use,  hut 
the  legal  title  remains  in  the  United  States. 

The  reservation  does  not  attach  if,  at  date 
of  survey,  a  settlement  with  a  view  to  pre- 
emption had  been  made  on  said  section,  even 
though  the.  settler  fails  to  file  his  declaratory 
statement  within  the  time  prescribed  by  law. 

Secretary  Schurz  to  Commissioner  William- 
son, November  16,1880. — I  L.  D.,  632;  7 
C.  L.  O.,  136. 


SCHOOfL  LAND-SETTLEMENT  BEFORE 
SURVEY 

THOMAS   E.   WATSON. 

A  settler  on  unsurveyed  land,  which  upon 
survey  is  found  to  be  in  a  school  section,  may 
perfect  title  under  either  the  homestead  or 
pre-emption  laws,  but  such  right  is  not  trans- 
ferable. 

Commissioner  McFarland  to  register  and 
receiver,  Spokane  Falls,  Wash.  T.,  August  12, 
1884. — 4  L.  D.,  169;  see  No.  1664. 


1654. 


SCHOOL  INDEMNITY -SELECTION  IM- 
PROPERLY MADE-EEJPECT  Of. 

CHARLES   DURFEK  ET  AL. 

The  land  applied  for  being  in  a  state  of 
reservation,  whether  rightly  so  or  not,  is  not 
subject  to  sale  or  disposal  during  its  contin- 
uance. Land  selected  by  the  Commissioners 
of  Walla  Walla  county,  Washington  Terri- 
tory. 

Secretary  Teller  to  Commissioner  McFar 
land,  November  7,  1883.— 2  L.  D.,  626. 


1657. 

CALIEORNIA  INDEMNITY  SCHOOL  LANDS. 

STATE  OF  CALIFORNIA   V.    DODSON. 

A  partial  survey  of  a  Mexican  or  Spanish 
grant,  declared  to  be  final  by  the  Secretary  of 
the  Interior,  which  necessarily  detennines 
that  a  portion  or  all  of  section  16  or  36  be- 
longs to  the  grant  and  is  lost  to  the  State,  is  ^he 
final  survey  of  said  grant  contemplated  by 
section  6,  Act  of  July  23,  1866. 

In  this  case,  the  west  and  north  lines  of 
Las  Virgenes  rancho  were  formally  and  finally 
decided  by  the  Secretary  to  be  identical  with 
the  east  and  south  surveyed  lines  of  the  ran- 
chos  El  Conejo  and  Simi,  which  joined  each 
other,  at  right  angles ;  under  said  decision 
said  surveyed  lines  became  the  final  survey, 
and,  as  the  land  in  question  was  embraced 
by  them,  entitled  the  State  to  make  lieu  se- 
lection. 
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Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  9,  1885. — 3  L.  D.,  306; 
II  C.  L.  O.,  348;  see  No.  1659. 


1658. 

INDEMNITY  SCHOOL  SELECTION. 

STATE   (»F    CALIFORNIA. 

When  the  public  surveys  ascertained  that  a 
certain  school  in  California  was  included 
within  the  Round  Valley  Indian  reservation, 
which  had  been  established  two  years  prior  to 
the  survey,  and  was  thereby  *•  reserved  for 
public  uses."  the  ri^lu  of  the  Stale  to  select 
lieu  lands  immediately  attached. 

Acting  Secretary  Joslyn  to  Commi.ssioncr 
McFarland,  January  22,  1885. — 3  L.  l).,327; 
II  C.  L.  O.,  375. 


2.  Double  minimum  lands  cannot  be  taken  in 
lieu  of  single  minimum  deficiencies. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Los  Angeles,  Cal.,  July  9,  1885. — 4  L. 
D.,  76;  13  C.  L.  O.,  139. 


1661. 


1659. 

CALIFORNIA- INDEMNITY  SCHOOL  LANDS. 

STATE   OK   CALIFORNIA   V.  DODSON.       (ON    RE- 
VI KW,    3,    L.    D..    306.) 

Certain  lines  of  survey  of  a  private  claim 
having  been  detet mined  by  the  Secretary  of 
the  Interior,  the  endorsement  of  approval  on 
the  plat  of  survey,  thereafter  made  by  the 
Commissioner  of  the  Land  Office,  is  merely  a 
ministerial  act  that  cannot  affect  the  rij;;hts  of 
the  State. 

The  purposes  of  the  first  section  of  the  act 
of  1864,  and  the  sixth  .seciior  of  the  act  of 
1866,  should  not  be  confounded,  as  one  relates 
to  vesting  title  to  private  claims  in  the  gran- 
tees, and  the  other  to  settling  the  rights -of  lieu 
selections  in  the  Stale. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  26,  1885. — 3  L.  D.,  424  ;  II 
C.  L.  O.,  375;  see  No.  1657. 


SCHOOL  LANDS  IN  WASHINGTON  TERRI- 
TORY. 

HUGH   BARCLAY. 

The  act  forming  the  Territory,  and  provid- 
ing for  its  government,  reserved  sections  six- 
teen and  thirty-six  for  the  purpose  of  being 
applied  to  common  schools,  but  did  not  au- 
thorize the  Territory  to  exercise  jurisdiction 
over  tho.se  sections  for  any  purpose. 

Suit  may  be  instituted  by  the  United  States 
against  parties  occupying  school  lands,  who  en- 
tered upon  them  after  survey,  although  such 
occupancy  is  under  color  of  Territorial  au- 
thority. 

Secretary  Lamar  to  the  Attorney  General, 
October  15,  1885. — 4  L.  D.,  390;  13  C.  L. 
O.,  10. 


1662. 


SCHOOL  LANDS  IN  WASHINGTON   TERRI- 
TORY. 

JOHN   W.    BAII.KY    KT   AL. 

The  act  reserving  lands  to  the  Territory  for 
'  school  purposes,  so  far  as  it  affects  the  reserva- 
tion of  such  lands,  is  the  same  in  effect  as  an 
absolute  grant. 

By  the  act  of  February  26,  1859.  authority 
is  conferred  for  the  selection  and  approya]  of 
indemnity  lands  to  cover  deficiencies  caused 
by  fractional  school  sections. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  3,  1886.— 5  L.  D.,  216;  13  C.  L. 
O.,  202;  see  Nos.  1656,  1664. 


1660. 


INDEMNITY  STATE  SCHOOL  SELECTIONS- 
DOUBLE  MINIMUM  LANDS. 

INSTRUCTIONS. 


1663. 

SCHOOL  LAND-STATE  SELECTION. 

STATE  OF  CALIFORNIA  ».   SMITH. 


I.  A  selection  defective  in  part  is  invalid  as  a       The  State  is  not  authorized  to  select  double 
whole.  i  minimum  land  in  lieu  of  lost  scho«l  sections. 


DIOKST   OS  LAKD  DKCISIONS. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  4,  1887.-5  ^'  ^'»  543- 


1664. 


SCHOOL  LAKDS-SETTLEHENT  BEFORE 

SURVEY 

THOMAS   E.  WATSON.     (ON    REVIEW.) 

An  act  reserving  lands  to  a  Territory  for  ihe 
bene6t  of  schijols  is  not  a  grant,  but  a  reser- 
vation in  contemplation  of  a  future  grant, 
Congress  retaining  full  control  and  powers 
of  disposition  over  such  lands  until  the  con- 
templated grant  shall  lake  effect. 

The  Territorial  authorities  are  not  bound 
to  make  selection  of  indemnity  in  lieu  of 
lands  occupied  by  a.  settler  prior  to  survey, 
but  may  await  the  action  of  the  settler,  and  if 
he  fails  to  prove  up,  or  abandons  the  claim,  the 
right  of  the  Territory  to  have  the  land  held 
in  reservation  becomes  absolute. 

Indemnity  selection,  however,  may  be  made 
as  soon  as  it  is  ascertained  that  any  of  the 
lands  specifically  reserved  are  covered  by  a 
settlement  claim  existing  prior  to  survey ;  but 
by  such  selection  the  reservation  of  the  ba.sis 
is  relinquished  and  the  land  restored  to  entry. 

The  decision  of  October  5,  1885,  (4  L  D., 
169)  recalled  and  revoked. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  29,  1887. — 6  L.  D.,  71 ;  see  Nos. 
1656,  1662. 


1665. 

CALIFORNIA  SCHOOL  LANDS-ACT  OP 
MARCH  1,  1877. 

D.   C.    POWELL. 

The  intent  of  the  act  of  March  i,  1877,  was 
to  confirm  to  the  State  all  defective  or  invalid 
selections  which  had  been  made  and  approved 
to  the  State  prior  to  its  passage,  excepting  (i) 
those  occupied  by  dona  fide  settlers  prior  to 
such  certification,  (2)  those  mentioned  in  the 
first  proviso  to  the  second  section  of  said  act, 
and  (3)  those  selections  made  in  lieu  of  a  six- 
teenth or  thirty-sixth  section  which  had  been 
surveyed  in  place  and  the  title  to  which  had 

vested  in  the  State  at  the  date  of  said  selec- 
tions. 

Selections  made  for  losses  alleged  by  reason 

of  the  school  section  being  included  within  a 
.Spiini.sh  or  Mexican  grant,  and  approved  before 
the  passage  of  said  act,  were  confirmed  by  the 
second  section  thereof,  even  though  on  final 
survey  of  such  grants  or  upon  approved  sur- 
veys of  public  lands  it  transpires  that  the 
bases  of  such  selections  were  not  in  fact  lost 
as  alleged  ;  and  as  a  consequence  of  such 
confirmation  the  United  States  resumed  the 
ownership  of  such  bases. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  3,  1887. — 6  L.  D.,  302. 


[For  other  matters  relating  to  School  Lands, 
seethe  following  under  other  heads :  Nos.  97, 
129,  449,  593, 1027,  1153,  1211,  1443,  '«445» 
1475,  1508,  1514,  1536,  1694,  2008.] 
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SCRIP,  Nos.  1666  to  1683. 


1666. 

8CRIP-MISN0MBR  OP  ASSIGNEE. 

PrKRRE   BONTAIN. 

Affidavit  required  showing  the  true  spelling 
of  the  name,  and  proving  the  identity  of  the 
assignee. 

Commissioner  McFarJand  to  register  and 
receiver,  Crookston,  Minn.,  July  17,  1882. — 
I  L.  D.,  300. 


1667. 

SCRIP-MISNOMER  OP  ASSIGNEE. 

PRDRR    P.    LOMEM. 

Entry  by  Pedre  P.  Lomem,  on  assignment 
of  scrip  to  Peter  P.  Lomem.  Affidavit  re- 
quired showing  true  name  and  identity  of 
party. 

Commissioner  McFarland  to  register  and 
receiver,  Fargo,  Dak.,  July  19,  1882. — I  L. 
D.,  300. 


1668. 


SGRIP-ASSIGNEE-ERASURE. 

JOHN    HERRING. 

Assignee  required  to  show  by  affidavit  how 
he  became  possessed  of  the  scrip,  and  to  ac- 
count for  the  erasure,  etc. 

Commissioner  McFarland  to  register  and 
receiver,  Crookston,  Minn.,  July  19,  1882. —  I 
L.  D.,  301. 


1669. 

SCRIP- ASSIGNMENT  IN  BLANK. 

MICHAEL    CALLAGHAN 

Certificate  returned  and  blank  assignment 
required  to  be  perfected . 

Commissioner  McFarland  to  register  and 
receiver,  Fargo,  Dak.,  July  25,  1882.— i  L. 
D.,  301. 


1670. 

ASSIGNMENT  WANTING. 

JACOB  S.   TAYLOR. 

Assignment  required  from  the  legal  repre^ 
sentative  of  the  confirmee  of  the  claim  for 
which  the  scrip  was  issued. 

Commissioner  McFarland  to  register  and 
receiver,  Pueblo,  Colo,,  September  27,  1882. 
— I  L.  D.,302. 


1671. 

AUTHORITY  TO  ASSIGN  WANTING. 

JAMBS   L.   BRADFORD. 

Assignment  having  been  made  by  attorney 
in  fact  of  legal  representatives  of  confirmee, 
without  accompanying  evidence  of  his  au- 
thority, the  same  is  required  to  be  furnished. 

Commissioner  McFarland  to  United  States 
surveyor-general »  New  Orleans,  La.,  Sep- 
tember 27,  1882. — I  L.  D.,  302. 


1672. 

SCRIP-REISSUB-INSTRUCTIONS. 

JOHN   MARRIS   PIERRO. 

Two  certificates  of  location  for  one  hundred 
and  sixty  acres  each  authorized  to  be  issued, 
in  lieu  of  one  of  three  hundred  and  twenty 
acres,  on  application  of  the  holders  of  the 
latter  certificate. 

Commissioner  McFarland  to  U.  S.  surveyor- 
general.  New  Orleans,  La.,  January  5,  1883. 
—I  L.  D.,  303. 


1673. 

YAIENTINE  SCRIP. 

i  JOHN   FARSON. 

I      Application  to  locate  this  scrip  on  a  certain 
I  tract  in  Chicago  rejected  for  certain  reasons 
given  in  previous  decisions. 


DiaBST  OF  LAND  DBOTStONS. 
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Secretary  Teller  to  Commissioner  McFar- 
iand,  June  8,  1883.— 2  L.  D.»  338;  10  C.  L. 
O.,  136;  see  No.  1681. 


1674. 


CBRTIPICATE8  OP  LOCATION-ASSIGN- 
MENT. 

MARK   L.    ELKINS,  JR. 

Assignment  of  certificates  in  blank  not  suf- 
ficient to  transfer  same  to  party  claiming. 

Where  doubt  exists  as  to  spelling  of  name 
of  transferee,  proof  as  to  same  and  identity  of 
party  required. 

Acting  Commissioner  Harrison  to  register, 
Fargo,  Dak.,  August  14,  1883. — 2  L.  D.,  430. 


1675. 


1677. 

LAKS-MSAKDER  LINES. 

JAMES   H.    MAY. 

Meander  lines  about  a  lake  are  not  lines  of 
boundary,  and  their  metes  and  bounds  must 
yield  to  the  natural  boundary ;  grants  by  the 
Government  of  lands  lying  on  its  margin  ex- 
tend at  least  to  the  permanent  water  line  of  the 
lake. 

Valentine  scrip  may  not  be  located  upon 
land  occupied  and  within  the  corporate  limits 
of  a  city. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Olympia,  Wash.,  T.,  November 
28,  1884.— 3  L.  D,,  200;  II  C.  L.  0.,283. 


CEKTIMCATE  OF  LOCATION-MISNOMER  OF 

ASSIGNEE. 

CHARLES   H.   BEATTIE. 

Certificate  to  Charles  H.  Beattie ;  assign- 
ment to  Charles  H.  Peattie  ;  proof  as  tu  cor- 
rect spelling  of  name  and  identity  of  party  re- 
quired. 

Acting  Commissioner  Harrison  to  register, 
Fargo,  Dak.,  August  14, 1883. — ^  L.  D.,  431. 


1676. 

CHIPPEWA  SCRIP-FRAUD ;  RES  JUDICATA. 

HENRY   T.   WELLS. 

Recital  of  facts  relative  to  the  origin  and 
issue  of  Chippewa  half-breed  scrip,  and  its  lo- 
cation within  the  Mille  Lac  reservation. 

The  case  in  question  was  decided  in  1873; 
that  the  decision  was  erroneous,  or  that  the  De- 
partment has  since  held  differently,  is  imma- 
terial ;  since  there  is  identity  in  the  thing  sued 
for,  in  the  cause  of  action,  in  the  persons  and 
parties,  and  in  the  quality  of  the  persons,  the 
case  is  res  judicata. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  26,  1884. — 3  L.  D.,  196;  11 
C.  L.  O.,  282. 


1678. 


PRE-EMPTION  ENTRY-CANCELLATION ; 
APPROPRIATION. 

HENRY  CLIFF. 

The  Commissioner  canceled  a  pre-emption 
entry  for  fraud  (the  proofs  showing  a  violation 
of  section  2260,  Revised  Statutes,)  without 
hearing,  but  allowed  A.,  the  entryman,  sixty 
days  wherein  to  show  cause  for  reinstatement, 
and  directed  that  in  the  mean  time  no  other 
disposition  of  the  land  should  be  made ;  be- 
fore A.'s  refusal  to  show  cause,  and  before  the 
expiration  of  the  sixty  days,  B.  made  applica- 
tion to  locate  Porterfield  scrip  on  the  land: 
Held,  ( I )  that  the  Commissioner  had  authority 
to  order  that  no  other  disposition  of  the  land 
should  be  made  pending  determination  of  the 
entry's  legality ;  (2)  that,  by  reason  of  said 
order,  the  entry  had  the  same  force  and  effect 
as  if  the  order  of  cancellation  had  not  been 
made ;  and  (3)  that  entries  of  record  prima 
fade  valid  appropriate  the  lands  covered  there- 
by, which  are  not  subject  to  further  appropri 
ation  whilst  the  entries  remain  uncanceled. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  2,  1884. — 3  L.  D.,  216;  11 
C.  L.  O.,  279. 
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1679. 

WYANDOTTE  SCRIP  LOCATION. 

H.    C.   ODEN. 

At  the  date  of  the  scrip  location  the  land 
was  not  in  reservation  but  "  subject  to  pre- 
emption and  settlement/'  and  therefore  open 
to  such  location  under  the  provisions  of  the 
treaty. 

The  scrip  is  evidence  of  a  right  under  treaty 
provision,  and  its  validity  unquestioned. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  i8,  1884. — 3  L.  D.,  443. 

Review  denied  March  3,  1885. — 3  L.  D., 

444- 


1680. 

INDEMNITY  LANDS-RESTORATION  TO 

ENTRY. 

JESSE  SPALDING. 

Where  lands  within  the  indemnity  limits  of 
a  railroad  grant  were  duly  withdrawn,  and 
afterwards  ordered  by  the  Commissioner  to  be 
restored  "  to  homestead  and  pre-emption  entry 
only/'  they  are  not  subject  to  Supreme  Court 
scrip  location. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  14,  1885. — 3  L-  ^-f  3^9* 


1681. 


CmCAOO  CASE-SCRIP  LOCATION  ;  RES 
JUDICATA. 

THOMAS   B.    VALENTINE   ET   AL. 

By  the  former  action  of  the  Department, 
the  right  to  locate  Valentine  scrip  on  this  land 


is  now  res  judicata  and  will  not  be  further 
considered. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  24,  1887.-— 5  L.  D.,  382;  13  C.  L. 
O.,  271;  see  No.  1673. 


1682. 


SIODX   HALF-BREED  SCRIP-RE-ISSDS  IN 
SMALLER  DENOMINATION. 

S.   L.   M.    BARLOW. 

At  anytime  prior  to  location  forty-acre  scrip 
may  be  substituted  in  place  of  scrip  of  a  larger 
denomination. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  10,  1887. — 5  L.  D.,  695. 


1683. 


HALF  BREED  SCRIP-AUTHORITY  TO 
LOCATE. 

JAMES    M.    HOWARD. 

Possession  of  the  scrip  having  been  by 
former  Departmental  decision  accorded  one 
who  subsequently  assigned  the  same,  the  lo- 
cation thereof  under  such  assignment  is  not 
dependent  upon  the  right  of  the  locator  to  act 
as  the  agent  of  the  party  to  whom  the  scrip 
was  originally  issued. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  22,  1887. — 6  L.  D.,  loi ;  14 
C.  L.  O.,  159. 


[See  Nos.  1598,  161 2,  2015,  2107,  under 
other  heads,  as  bearing  on  the  subject  of 
Land  Scrip.] 
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SURVEYS,  Nos.  1684  to  1707. 


1684. 

SURVEY-DEPOSIT  8YSTEM-EAILB0AD8. 

ATLANTIC  AND   PAC.   R.    R.   CO. 

Under  Revised  Statutes  2401,  2402  and 
2403,  and  act  of  March  3,  1879,  corporations 
cannot  be  consid'ered  as  "  residing  "  or  being 
**  settlers  "  in  a  township,  and  are  not  entitled 
to  the  benefits  conferred  by  said  laws.  The 
railroad  applying  cannot  be  allowed  10  make 
deposit  in  payment  for  surveys  along  its  line. 

Commissioner  McFarland  to  Messrs.  Britton 
&  Gray,  Washington,  D.  C,  November  28, 
1881.— I  L.  D.,  308. 


1685. 

SAME.  Af  FIRMED  ON  APPEAL. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  8, 1882  —I  L.  D.,  310. 


1686. 

SURYET-OVERPLOWED  LAND. 

DENNIS  COOK. 

Request  for  survey  of  a  tract  lying  between 
and  excluded  from  two  private  claims,  not 
classed  on  the  township  plat  as  public  land, 
but  designated  thereon  as  "  overflowed  "  and 
on  the  plat  of  the  county  surveys  as  '*  sand, 
salt  marsh  and  willows,**  was  properly  refused 
by  the  surveyor  general. 

Commissioner  McFarland  to  U.  S.  surveyor- 
general,  San  Francisco,  Cal.,  November  19, 
1881. — I  L.  D.,  310. 


1688. 

SURVEY-SWAMP  LAND. 

STATE  OF  CALIFORNIA. 

The  act  of  September  28,  1850,  was  a 
grant  of  the  swamp  land  to  the  State  in  prce- 
seniif  i.  g.,  of  the  land  /Aen  being  swamp. 

The  Revised  Statute,  2488,  has  relation  to 
lands  in  California  that  were  swamp  at  the 
date  of  the  granting  act,  September  28,  1850. 

A  survey  made  in  California  in  February, 
1880,  as  of  all  swamp  land^  when  part  had 
become  dry  from  natural  causes,  it  appearing 
that  it  was  all  swamp  in  1850,  was  properly 
so  designated  by  the  survey. 

Commissioner  McFarland  toU.  S.  surveyor- 
general,  San  Francisco,  Cal.,  February  14, 
1882.— I  L.  D..  312. 


1689. 

SAME,  APPIRMED  ON  APPEAL. 

Secretary  Teller  to  Commissioner  McFar* 
land,  March  9, 1883.—  i  L.  D.,  320;  10  C.  L. 
O..  23. 


1690. 


SWAMP  LANDS-STATE  SEGREGATION- 
AMENDMENT. 

Amendment  to  plat  showing  State  swamp 
segregation  (the  State  survey  not  l)eing  accord- 
ii^g  to  rectangular  system)  is  disapproved. 

Commissioner  McFarland  to  surveyor  gen- 
eral, San  Francisco,  July  12,  1882. — 2  L.  D., 
470;  see  No  1693. 


1687. 

SAME,  APFIRMED  ON  APPEAL 

Secretary  Teller  to  Commissioner  McFar- 
land, October  5,  1882. — i  L.  D.,  312. 

88 


1691. 


OP 


PAYMENT  FOR  SURVEYS-CHANGE 
SOURCE  OP  PAYMENT. 

Where  the  appropriation  is  not  sufficient  to 
pay  for  the  surveys  contracted  fur,  special  de- 
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posits  may  be  allowed  in  cases  expressly  au- 
thorized by  the  Commissioner  of  the  General 
Land  Office. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  lo,  1883 2  L.  D.,462. 


1692. 


RBFATHENT-PRIYATE  CLAIM. 

PIERRE   DOLET. 

The  act  of  July  31,  1876,  requiring  pay- 
ment for  surveys  of  private  claims  before  pat- 
ent can  issue,  contains  no  provision  limiting 
its  application.  The  former  construction  as 
to  its  intent  should  be  accepted  as  correct,  and 
decision  denying  repayment  is  affirmed. 

Objections  that  the  survey  was  unnecessary 
and  to  the  cost  thereof  cannot,  in  the  absence 
of  evidence  or  allegations  of  fraud,  be  con- 
sidered, and  the  action  of  the  officers  charged 
with  determining  the  necessity  for  and  super- 
vising the  survey,  reviewed;  it  being  pre- 
sumed that  they  have  properly  discharged 
their  duty. 

Certificates  that  may  be  issued  on  deposit 
for  cost  of  survey  cannot  be  used  in  payment 
for  lands  entered  under  the  homestead  and 
pre-emption  laws. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  6,  1883. — ^  L-  ^•>463; 
10  C.  L.  O.,  194. 


1693. 

SWAMP  LAND-STATE  SEGREGATION. 

AMENDMENT  ALLOWED. 

Commissioner's  decision  of  July  12,  1882, 
modified.  Plat  should  be  amended  to  show 
the  lot  claimed  by  State  as  swamp— the  greater 
part  of  the  40  acres  having  been  returned  as 
swamp. 

The  lands  in  the  rest  of  the  proposed  amend- 
ment having  been  already  patented  to  the 
State,  no  further  amendment  is  necessary. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  2,  1883. — 2  L.  D.,471;  10 
C.  L.  O.,  280;  see  No.  1690. 


1694. 

SCHOOL  SELECTION-MANNER  OP  SUR7BT 
-INDEMNITY. 

Where  one  system  of  surveys  closes  upon 
another,  and  the  last  range  of  townships  are 
only  about  half  the  regular  width,  as  they 
could  not  be  surveyed  differently,  they  have 
been  accepted  as  surveyed  according  to  law. 

The  question  of  State  indemnity  for  school 
section  lands  wanting  in  such  cases  reserved. 

Commissioner  McFarland  to  register,  Hum- 
boldt,^Cal.,  November  10,  1883. — 2  L.  D., 
470. 


1695. 

LEGAL  SUBDIYISIONS-LOTS-SMALL 
FRACTIONAL  PARCELS. 

HILEMAN   AND  CLEVISH. 

Lots  made  by  attaching  small  and  presumably 
unsalable  tracts  to  adjoining  subdivisions  are 
legal  subdivisions  of  the  public  lands. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  28,  1884. — 2  L.  D.,460;  10  C. 
L.  O.,  368. 


1696. 

RE8DRVEY-N0  EVIDENCE  OP  ERROR. 

J.   F.    HENNEUSE. 

The  township  survey  having  been  amend- 
ed, on  application  of  Henneuse,  so  as  to 
show  the  true  lines,  by  which  he  gets  the 
full  quantity  to  which  he  is  entitled,  and  no 
evidence  of  error  appearing,  decision  declining 
to  order  a  resurvey  affirmed. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  24,  1884. — 2  L.  D.,  469;  II  C. 
L.  O.,  121. 


1697. 


APPLICATION-ARSENAL  ISLAND-GOV- 
ERNMENT  OPERATIONS. 

ROBERT  CARRICK. 

Application  for  survey  of  Arsenal  Island 
denied,  on  account  of  the  dnfting  character  of 
the  island,  and  also  of  the  operations  of  the 
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Government,  not  yet  completed,  in  fixing  and 
making  permanent  the  river  channel. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  i6,  1S84. — 2  L.  D.,  456;  ii  C. 
L.  O.,  121 ;  see  Nos.  1698,  1 701. 


1698. 


RBGONSIDSBATION-ARSEKAL  ISLAND 
-GOYBRNMBNT  OPERATIONS. 

ROBERT   CAR RICK. 

The  allegations  upon  which  reconsideration 
is  moved  being  ex  parte  and  in  conflict  with 
the  evidence  furnished  by  the  War  Depart- 
znent,  reconsideration  would  not  be  granted 
mrithout  the  fullest  investigation,  all  parties  to 
be  heard,  nor  so  long  as  the  Government  is 
carrying  on  its  work,  and  while  it  is  uncertain 
to  what  extent  the  island  may  be  required  for 
public  use. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  7,  1884.— 2  L.  D.,  468; 
II  C.  L.  O.,  157;  see  Nos.  1697,  1701. 


1699. 

SURYETS-THB  DEPOSIT  SYSTEM. 

INSTRUCTIONS. 

When  deposit  of  estimated  cost  is  exceeded 
by  actual  cost  of  survey,  additional  deposits 
mnst  be  required.  Township  plats  will  not 
be  filed,  when  surveys  are  made  under  the 
deposit  system,  until  all  costs  are  deposited. 

Acting  Commissioner  Harrison  to  surveyor- 
general,  Tucson,  Ariz.,  November  12,  1884. 
— 3  L.  D.,  184;  II  C.  L.  O.,  284. 


1700. 

8DRYBY. 


p.   B.  JANDON    BT  AL. 

The  original  survey  being  obviously  erron- 
eous, a  re-survey  is  directed  to  include  certain 
lands  omitted  on  the  former  survey. 

Secretary  Lamar  to  Commissioner  McFar- 
land, March  12,  1885.— 3  L.  D.,  446;  12  C. 
L.  O.,  8. 


1701. 

ARSENAL  ISLAND-RSYISW. 

ROBERT  CARRICK. 

A  decision  by  the  head  of  a  Department 
will  not  be  disturbed  by  his  successor  except 
under  different  facts,  a  change  of  law,  or  other 
exceptional  or  anomalous  circumstances. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  25,  1885.— 3  L.  D.,  558;  12  C.  L.  O., 
116. 


1702. 

SURYEY  OF  ISLANDS. 

ANTHONY   WYLAND. 

In  the  survey  of  an  island  situated  in  a  river 
due  regard  should  be  had  for  the  rights  of 
owners  on  either  bank  thereof. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  27,  1885,-3  I"  I^-»  5^1 ;  12  C. 
L.  O.,  224. 


1703. 

APPLICATIONS  FOR  SDRYBY. 

MARTIN   V.    LANDON. 

Applications  for  changes  or  extensions  of 
surveys  of  lands  lying  along  a  river,  the  couse 
of  which  is  variable,  will  only  be  granted 
after  the  most  careful  inquiry. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  22,  1885. — 4  L.  D.,  50. 


1704. 


PRACTICB-REYIEW ;    8URYEY-ACC0DNT8. 


J.   R.   GLOVER. 


^ 


The  decision  of  the  Department  rejecting  a 
survey  and  refusing  to  pay  therefor  will  not  be 
reviewed,  where  it  appears  that  application  for 
such  action  was  not  made  within  the  proper 
time,  and  that  prior  to  such  application  the 
townships  covered  by  said  survey  had  been  re- 
surveyed  and  the  work  paid  for  under  a  sub- 
sequent contract. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  ai,  1886.— 5  L.  D.,  17  ;  13  C. 
L.  O.,  158. 


1705. 

EXTENSION  OF  STJRYET  IN  OREGON. 

LAKE    WARNER. 

The  adjustment  of  conflicting  claims  should 
be  expedited  by  the  proper  extension  of  the 
public  survey. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  17,  1887. — 5  L.  D.,  369;  13 
C.  L.  O.,  286. 


1706. 

8URYBT-TURTLE  MOUNTAIN  REGION. 

HEMAN   C.   GREEN. 

The  extension  of  the  public  surveys  over 
this  region  should  not  be  delayed  by  the  in- 
definite Indian  claim  thereto. 


The  necessity  for  the  survey  is  recognized 
and  the  former  Departmental  action  therein 
approved. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  4,  1887.— 5  L.  D.,  557. 


1707. 

SURYETS-MEANDERED  lAES. 

G.   W.    HOLLAND. 

Under  the  present  Departmental  practice 
an  order  will  not  be  made  for  the  survey  of 
the  former  bed  of  a  meandered  lake. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  12, 1887. — 6  L.  D.,  20 ;  14  C.  L.  O.,  13a. 


[For  other  matters  relating  to  surveys,  see 
the  following  under  other  heads :  Nos.  40, 
43,  52,  60,  61,  69,  89,  95,  103,  108,  133,  411, 
728,  789b,  1393.  1535.] 
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SWAMP  LANDS,  Nos.  1708  to  1753. 


1708. 

■ 

SWAMP  LAND-8BLBCTI0N8  PRIOR  TO  ACT 
OP  MARCH  8,  1857. 

STATE  OF   LOUISIANA. 

Lands  selected  and  reported  to  the  General 
Land  Office  as  swamp,  prior  to  March  3, 1857^ 
if  otherwise  unappropriated,  were  confirmed 
to  the  Slate  by  act  of  that  date,  even  though 
the  plat  of  survey  showed  them  to  he  the  bed 
of  a  lake. 

Secretary  Schurz  to  Commissioner  William- 
son, January  15,  1879. — I  L.  D..  508. 


Secretary  Kirkwood  to  the  Commissioner 
of  the  General  Land  Office,  October  19, 1881. 
—I  L.  D.,  504. 


1711. 


1709. 

SWAMP  8ELSCTI0N8-PISLD  NOTESb 

STATE   OF  MICHIGAN. 

The  State  and  the  United  States  having 
agreed  that  the  field  notes  of  survey  should 
form  the  basis  of  adjustment  of  the  State's 
claim  for  swamp  lands,  and  the  same  in  case 
of  resurvey ;  and  a  resurvey  having  been 
made,  in  the  field  notes  ot  which  the  tract  in 
question  appeared  to  be  of  the  character  con- 
templated by  the  act  of  September  28,  1850, 
the  same  inured  to  the  State,  though  not  em- 
braced in  the  list  of  selections  reported. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland  October  i,  1881. — i  L.  D.,  514. 


1710. 

8BLBCTI0N8-INDEMNITT  LOCATION. 

STATE  OF  ILLINOIS. 

Indemnity  locations  must  be  limited  to  the 
State  in  which  the  original  selections  were 
situated,  and  where  no  public  lands  are  found 
in  the  State,  the  indemnity  fails. 

This  question,  by  former  decision  cited, 
held  rts  judicata. 


SWAMP  LAND-SELECTION-PRIOR  SALB- 

BTIDENCE. 

ARANT  V.   STATE  OF  OREGON. 

The  swamp  grant  act  to  Oregon  does  not 
include  lands  which  the  Government  sold, 
reserved  or  disposed  of  prior  to  confirmation 
of  title — t.  e.,  the  approval  by  the  Secretary 
of  the  Interior  of  the  State  selection. 

Arant  made  his  pre-emption  filing  prior  to 
the  assertion  of  any  claim  by  the  State. 

Besides  the  evidence  fails  to  show  that  the 
land  was  swamp. 

Pre-emption  allowed,  and  claim  of  the 
State  held  for  rejection. 

Commissioner  McFarland  to  register  and 
receiver,  I^^keview,  Oregon,  April  14,  i882« 
—I  L.  D.,  515;  9  C.  L.  O.,  83;  see  Nos. 
1713,  1720. 


1712. 


SWAMP   SELECTIONS -RAILROAD  GRANT. 

STATE  OF  LOUISIANA. 

Where  one  grant  of  lands  has  been  fully 
executed,  no  action  should  be  had  looking  to 
the  certifying  or  patenting  of  the  same  lands 
to  the  same  grantee  under  another  grant. 

Therefore  lands  selected  by  the  State  as 
swamp  prior  to  June  3,  1856,  were  excluded 
from  the  operations  of  the  grant  of  that  date 
to  the  State  for  railroad  purposes. 

Commissi6ner  McFarland  to  register  and 
receiver.  New  Orleans,  La.,  February  14, 
1883.— I  L.  D.,  509. 
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1713. 

DI8P08AL-ADJUDICATI0N-DETERMI- 
NATION-ALIBNATION. 

ARANT  V.   STATE  OF  OREGON. 

The  term  disposal  means  alienation  of  title. 
A  pre-emption  filing  may  be  received  for  land 
claimed  as  swamp  and  overflowed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  ii,  1883. — 2  L.  D.,  641 ;  10  C.  L. 
O.,  135;  see  Nos.  1711,  1720. 


1714. 

OVBIIFLOWBD  LANDS. 

STATE  OF  OREGON. 

Lands  overflowed  by  the  melting  of  snow, 
on  which,  when  the  water  subsides,  crops  of 
hay  grrow,  are  not  overflowed  lands  in  the 
meaning  of  the  swamp -land  act. 

Secretary  Teller  to  Commissioner  McFar- 
land,  July  13,  1883.— 2  L.  D.,  651 ;  10  C.  L. 
O.,  176. 


1715. 


INDEMNITT-PR00P8  TO  BE  POEWARDBD' 

Commissioner  McFarland  to  Sf>ecial  Agent 
Bergan,  Jefferson  City,  Mo.,  October  15,  1883. 
— 2  L.  D.,  644;  10  C.  L.  O.,  280. 


1716. 

Mcdonough  claim. 

STATE  OF   LOUISIANA  V.  CITY  OF   BALTI- 
MORE ET  AL. 

Status  of  certain  tracts  in  T.  10  S.,  R.  5  E., 
Louisiana. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  21,  1883. — ^  L.  D.,  646. 


1717. 


RB8URYEY-LAND   CBRTIFIBD-8UB8B- 
QXTENT  8URVBT. 

STATE  OF  LOUISIANA. 

Lands  in  this  State  found  by  survey  to  be 
swamp  and  overflowed,  and  certified  to  the 


State  as  such  in  1852,  cannot  be*  claimed  by 
the  United  States  on  a  survey  made  in  1880, 
describing  them  as  not  swamp  and  overflowed. 
Secretary  Teller  to  Commissioner  McFar- 
land, November  22, 1883.-^2  L.  D.,  652 ;  10 
C.  L.  O.,  351. 


1718. 


ERRONEOUS  CERTIPICATION-NEW  TITLE- 
LAND  DEPARTMENT. 

STATE  OF  MINNESOTA. 

Where  lands  have  been  erroneously  certified 
to  a  State  under  one  grant  when  they  should 
have  been  certified  under  another,  the  Land 
Department  has  authority,  upon  reconveyance 
of  the  outstanding  title,  to  make  new  titles 
under  the  proper  law . 

Secretary  Teller  to  Commissioner  McFar- 
land, March  11,  1884. — 2  L.  D.,  642. 


1719. 

SWAMP  LAND8-8PEGIAL  AGENTS. 

INSTRUCTIONS. 

A  special  agent  may  administer  oaths  while 
investigating  fraudulent  claims,  but  on  a 
hearing  in  indemnity  swamp  claims  he  can- 
not administer  oaths,  for  he  acts  as  the  Gov- 
ernment's agent,  and  not  judicially. 

Commissioner  McFarland  to  Robert  L. 
Ream,  special  agent,  September  17,  1884. — 
3  L.  D.,  113  ;  If  C.  L.  O.,  222. 


1720. 


SWAMP  LAND. 

ARANT    V,   STATE   OF  OREGON.      (ON   REVIEW 

2  L.  D.,341.) 

It  being  shown  that  certain  depositions  as 
to  the  character  of  the  land  had  been  duly 
taken  by  the  Siate,  which  were  not  with  the 
case  when  under  consideration,  the  former 
decision  is  vacated  for  the  purpose  of  permit- 
ting the  submission  of  such  testimony. 
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Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  14,  1885.^—3  L.  D.,  467; 
II  C.  L.  O.,  374;  see  Nos.  1711,  1713. 


1721. 


SWAliP  LAND-RE-ADJUDICATION. 

STATE  OF  OREGON. 

Review  of  the  plans,  original  and  modi- 
fied, agreed  upon  by  the  authorities  of  the 
State  of  Oregon  and  those  of  the  United 
States,  for  the  ascertainment  and  selection  of 
the  swamp  and  overflowed  lands  within  said 
State. 

It  was  competent  for  the  State,  with  the 
consent  of  the  United  •States,  to  modify  the 
original  plan  and  to  act  upon  the  modified  plan, 
and  this  most  clearly  ii  did,  by  the  agreement 
to  the  modified  plan,  by  appointing  an  agent 
thereunder,  and  by  approving  his  doings.  It 
was  competent  for  the  United  States  to  regard 
the  governor  of  the  State  as  its  authorized 
agent,  in  the  absence  of  notice  of  legislative 
enactment  to  the  contrary.  And  it  was  com- 
petent for  the  General  Land  06fice  to  adjudi- 
cate the  character  of  the  lands  as  ascertained 
under  said  plan.  Wherefore  said  adjudica- 
tion is  approved,  and  the  present  claim  of  the 
State  to  some  48,000  acres,  reported  under 
said  plan  as  not  being  swamp  land,  is  rejected 
except  as  to  certain  tracts  in  Range  32^  east, 
concerning  which,  for  the  reasons  assigned, 
further  examination  may  be  made. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  24,  1885. — 3  L.  D.,  334; 
see  No.  1724. 


1722. 


OHIO  SWAliP  GRANT. 

Election  of  the  State  to  rely  on  the  field 
notes  of  survey  recognized. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  10,  1885. — ^3  L.  D.,  390. 


1723. 

^     LOUISIANA  SWAMP  LANDS. 

This  State  is  not  excluded  from  the  benefits 
conferred  by  section  2482  of  the  Revised 
Statutes,  granting  indemnity  for  swamp  lands 
disposed  of  by  the  United  States  after  the  pas- 
sage of  the  act  of  Sc[|Jember  28,  1850,  and 
prior  to  that  of  March  3,  1857.' 

Secretary  Teller  to  Commissioner  McFar- 
land, February  12,  1885.^3  L.  D..  396;  11 
C.  L.  O.,  359. 


1724. 


SWAMP  LAND- ADJUSTMENT  OP  GRANT. 

STATE  OF  OREGON.      (ON   REVIEW,  3   L. 
!>•»   334.) 

The  plan  of  examination,  provided  by  the 
instructions  of  the  Department,  was  somewhat 
modified  by  the  Commissioner  of  the  Land 
Office,  but  such  change  was  subsequently  rati- 
fied by  the  Secretary  of  the  Interior,  and  the 
State  lost  no  right  thereby. 

Secretary  Teller  to  Commissioner  McFar- 
land.  March  3,  1885.— 3  L.  D.,  440;  see  No. 
1721. 


1725. 

SWAMP  LANDS. 

STATE  OF  OREGON. 

Although  no  appeal  was  taken  from  the 
Bnding  of  the  district  officers  as  to  the  char- 
acter of  the  lands,  it  was  the  duty  of  the  Com^ 
missioner  of  the  Land  Office  to  review  the  tes- 
timony taken  at  the  hearing. 

The-  State  elected  not  to  take  its  swamp 
lands  on  the  evidence  furnished  by  the  plats 
of  survey  and  field  notes,  and  is  not  bound  by 
them,  but  this  will  not  preclude  the  Depart- 
ment from  consulting  its  records  where  the 
testimony  is  conflicting  in  order  to  ascertain 
the  true  character  of  the  land. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  9,  1885. — 3  L.  D.,  474;  12  C. 
L.  O.,  40. 


1726. 


SWAMP  LAND  INDEMNITY. 

STATE  OF  OHIO. 

Memorandum  respecting  the  legality  of  cer- 
tifying the  allowance  of  cash  indemnity  to  the 
State  of  Ohio  upon  lists  submitted  by  the  Com- 
missioner of  the  General  Land  Office — being 
the  amount  of  purchase  money  for  public 
lands  sold  by  the  United  States  between  the 
swamp  land  acts  of  September  28,  1850,  (9 
Stat.,  519)  and  March  3,  1857  (ii  Stat.,  251,) 
upon  due  proof  made  by  the  State  that  the 
same  were  swamp  lands  within  the  meaning 
of  the  former  act. 

Assistant  Attorney-General  McCammon  to 
Se^etary  Lamar,  April  14,  1885. — 3  L.  D., 
571 ;  12  C.  L.  O.,  243. 


1727. 


SWAMP  LAND. 

STATE   OF  CALIFORNIA. 

The  approval,  by  the  surveyor-general,  of  a 
segregation  survey  made  under  the  third  clause 
of  section  4,  of  the  act  of  July  23,  1886,  is 
not  a  finality,  and  the  General  Land  Office 
has,  thereafter,  full  jurisdiction  to  inquire  into 
the  correctness  of  such  survey. 

Commissioner  Sparks  to  Surveyor- General 
Brown,  San  Francisco,  Cal.,  April  22, 1885. — 
3  L.  D.,  492 ;  12  C.  L.  O.,  41. 


1728. 

SWAMP  LAND-ACT  OF  JULY  23,  1866. 

STATE  OF  CALIFORNIA  V.  UNITED  STATES. 

Only  the  fourth  section  of  the  act  of  July 


lands,  and  under  the  first  clause  of  said  sec- 
tion the  State  has  no  claim  unless  the  land  ap- 
pears upon  the  approved  township  survey  and 
plat  as  swamp  and  overflowed. 

Where  there  is  a  discrepancy  between  the 
general  description  and  the  held  notes  of  the 
boundary  lines  of  the  particular  tract  in  ques- 
tion, the  latter  must  control. 

The  claim  of  the  State  under  the  second 
clause  of  said  section  is  rejected,  as  the  sur- 
vey relied  upon  is  not  in  conformity  with  the 
requirements  thereof. 

Land  subject  to  periodical  overflow  but  sus- 
ceptible of  cultivation  does  not  pass  under  the 
swamp  grant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  1,1885. — 3  ^'  D»  521 ;  12  C. 
L.  O.,  57. 


1729. 


SWAMP  LAND  INDEMNITY. 

THE  STATE    OF  OHIO. 

Cash  indemnity  for  swamp  lands  sold  dur- 
ing the  period  intervening  between  the  pa&> 
sage  of  the  acts  of  September  28,  1850,  and 
March  3,  1857,  may  be  allowed,  and  the  field 
notes  of  survey  on  file  in  the  General  Land 
Office  are  sufficient  evidence  as  to  the  charac- 
ter of  the  lands  sold. 

Attorney-General  Garland  to  Secretary  La- 
mar, May  6,  1885. — 3  L.  D.,  583;  4  C.  L. 
O.,  242. 


1730. 


PRACTICB-RES  JUDICATA. 

STATE  OF  OREGON. 

The  privilege  of  discussing  a  case  orally 
before  the  Secretary  is  accorded  within  the 
discretion   of  the  Department,  but  not  as  a 


23,  1866,  relates  to  swamp   and   overflowed  J  matter  of  right. 
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The  final  decision  of  the  head  of  the  Depart- 
ment is  binding  upon  his  successor,  subject 
to  certain  well  defined  exceptions. 

Rale  of  Practice  No.  76  does  not  keep  a 
case  open  for  thirty  days,  following  a  decision 
dismissing  a  motion  for  review. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  19,  1885. — 3  L.  D.,  595  ;  12  C. 
L.  O.,  115. 


basis  for  determining  the  character  of  the 
land  claimed  by  the  State. 

Secretary  Lamar  to  the  Governor  of  the 
State  of  Arkansas,  August  15, 1885. — 4  L.  D., 
295;  12  C.  L.  O.,  281. 


1734. 


1731. 

SWAMPLAND. 

STATE  OF  OREGON — ON   REVIEW. 

The  State  by  its  appeal  from  the  decision 
of  the  General  Land  Office  is  estopped  from' 
denying  the  jurif^diction  of  the  Department 
over  the  subject-matter. 

The  Government  is  not  concluded  by  the 
report  of  the  local  office  upon  the  evidence 
submitted  as  to  the  character  of  the  land. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  30,  1885. — 3  L.  D.,608;  12  C. 
L.  O.,  123. 


ADJUSTMENT  OP  SWAMP  GRANT. 

STATE   OF  OREGON. 

When  by  the  decision  of  the  General  I^nd 
Office  the  claim  of  the  State  to  any  tract  is  re- 
jected, and  a  review  of  such  action  is  sought 
either  through  appeal,  or  by  certiorari,  the 
State  should  bring  itself  within  the  Rules  of 
Practice  governing  such  proceedings. 

Secretary  Lamar  to  Ci>mmissioner  Sparks, 
October  31,  1885. — 4  L.  D.,  225;  12  C.  L. 
0.,249. 


1735. 


1732. 

SWAMP  INDEMNITY. 

THE   STATE   OF   ILLINOIS. 

The  Opinion  of  the  Court  of  Claims  that 
the  question  of  the  right  of  the  State  to  locate 
indemnity  scrip  outside  of  its  limits  and  to 
swamp  lands  in  the  odd-numbered  sections 
lying  within  the  granted  limits  of  the  Illinois 
Central  Railroad  is  res  judicata^  is  adopted 
by  the  Department. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks.  July  i,  1885.— 4  L.  D.,  2. 


SWAMP  LAND-FIELD  NOTES  OF  SUEVBT. 

THE  STATE  OF  LOUISIANA. 

The  field  nptes  of  survey  constituting  a 
basis  of  adjustment,  the  State  is  not  entitled 
to  lands  described  therein  as  "  low  prairie, 
not  arable,"  "not  fit  for  ciihivation,"  "bot- 
tom lands,'*  "  low  ground,"  or  "  low  wet 
lands." 

Commissioner  Sparks  to  Hon.  Van  H« 
Manning,  November  21,  1885 — 4L.  D.y524; 
13  C*L.  O.,  71. 


1736. 


1733. 

ADJUSTMENT  OF  SWAMP  GRANT. 

STATE  OF  ARKANSAS. 


SWAMP  LAND-SEGREGATION  SURYET. 

STATE    OF    CALIFORNIA     V.   UNITED    STATES. 

(ON    REVIEW.) 

Under  the   State  act  of  April  27,  1863,  a 
.<!urvey  made  prior  to  application  therefor  is 


The  field  notes  of  survey,  as  found  in  the  ,  without   official   sanction,   and   in   no    sense 
General  l^nd  Office,  constitute  the  proper  :  constitutes  a  segregation  survey. 
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Secretary  Lamar  to  Commissioner  Sparks, 
February  5,  1886. — 4  L.  D.,  371 ;  12  C.  L. 
O.,  316. 


1737. 


SWAMP  LAND-B0I8  BLANC  ISLAND. 

W.  H.  GUSHING  KT  AL  Z/.  STATB  OF  MICHIGAN. 

'  Where  the  field  notes  of  survey  have  been 
adopted  as  the  basis  of  adjustment,  and  the 
character  of  the  land  cannot  be  determined 
therefrom,  it  is  incumbent  upon  the  State  to 
establish  its  alleged  right  by  other  satisfactory 
evidence. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  25,  1886. — 4  L.  D.,  415;  13  C.  L. 
O.,  21 ;  see  No.  1752. 


1738. 


SWAMP  LAND-FIELD  NOTES  OF  SURVEY. 

LACHANCE  V.  THE  STATE  OF   MINNESOTA. 

Though  the  survey  returned  may  show  the 
land  as  falling  within  the  terms  of  the  grant, 
the  return  may  be  attacked  and  vacated  on  the 
charge  of  fraud. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  7,  1886.— 4   L.  D.,  479;  13  C.  L.  O., 

43- 


1739. 


SWAMP  LAND-CONTESTANT. 

RINGSDORF  V.   THE  STATE  OF  IOWA. 

Though  it  is  competent  for  the  Government, 
on  its  own  motion,  to  inquire  into  the  charac- 
ter of  land  claimed  as  swamp,  the  diligence 
of  an  applicant  therefor,  in  bringing  contest, 
and  paying  the  expenses  thereof,  may  result  in 
securing  to  him  the  right  of  entry,  on  the  es 
tablishment  of  the  non-swampy  character  of 
the  land. 


Secretary  Lamar  to  Commissioner  Sparks, 
April  22,  1886.— 4  L.  D.,  497 ;  13  C.  L.  O., 
58. 


1740. 


SWAMP  LAND-ADYSRSB  CLAIM. 

THE   STATE  OF   OREGON. 

Suit  to  vacate  patent,  issued  for  a  pre-emp- 
tion claim  on  land  now  claimed  by  the  State 
as  swamp,  will  not  be  advised,  as  it  appears 
that  the  State  has  by  act  of  legislature  waived 
its  claim  thereto. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  29,  1886. — 4  L.  D.,  549;  13  C. 
L.  O,,  95. 


1741. 


SWAMP  LAND-EFFECT  OF  CERTIFICATION. 

STATE  OF  CALIFORNIA  Z/.  FLEMING  ET  AL. 

After  due  investigation  and  adjudication  un- 
der the  fifth  clause  of  section  2488,  Revised 
Statutes,  the  lands  were  certified  to  the  State, 
and  the  character  of  the  same  may  not  now  be 
called  in  question  on  the  mere  allegation  that 
they  were  in  fact  not  of  the  character  granted. 

Secretary  Lamar  to  Commissioner  Sparks, 
Au^st  7,  1886.— 5  L.  D.,  37;  13  C.  L.  O., 
185. 


1742. 

SWAMP  LANDS-EFFECT  OF  CBETIFICA- 

TI0N-C0NTEST8. 

STATE   OF   OREGON. 

Contests  calling  in  question  the  character  of 
lands  certified  to  the  State  will  not  be  allowed, 
except  where  it  is  duly  shown  that  the  certifi- 
cation was  the  result  of  fraud  or  mistake  such 
as  would   warrant  the   vacation  of  a   patent 
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based  thereon,  or  where  priority  of  right  is 
claimed. 

The  scheme  of  adjustment  lies  withm  the 
discretion  of  the  Secretary  of  the  Interior,  and 
he  may  vary  the  same,  if  he  deems  best,  where 
the  status  of  the  lands  is  yet  undetermined. 

Tnere  is  no  statutory  authority  for  contests 
against  swamp  selections,  but  the  Secretary, 
prior  to  certification,  may  allow  ihe  same  in 
aid  of  the  duty  devolving  upon  him  in  the  ad- 
justment of  the  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  7,  1886.— 5  L.  D.,  31  ;  13  C.  L.  O., 
176. 


1743. 


MILLE  LAC  INDIAN  LANDS-SWAMP 
GEANT. 

STATE   OF   MINNESOTA. 

Since  the  act  of  Congress  approved  July  4, 
1884,  the  Department  has  no  authority  to  dis- 
pose of  lands  acquired  from  the  Mille  Lac 
Indians  by  treaty  of  May  7,  1864. 

Secretary  T^mar  to  Commissioner  Sparks, 
August  21,  1886. — 5  L.  D.,  102  ;  13  C.  L.  O., 
184. 


1744. 


PIIACTICB;    CALIPOENIA  SWAMP  LANDS. 

STATE  OF  CALIFORNIA  V.   MARTIN. 

Notice  of  a  motion  for  review  or  rehearing 
must  be  given  within  the  time  allowed  for  fil 
ing  such  motion. 

Rule  82  of  Practice  is  designed  to  prevent 
the  transmittal  of  an  appeal  which  the  Com- 
missioner may  consider  defective,  but  the  De- 
partment is  not  concluded  if  the  Commissioner 
does  not  act  thereunder. 

One  who  alleges  settlement  before  survey 
and  the  non -swampy  character  of  the  land  in- 
volved is  a  party  in  interest,  and  entitled  to 
notice  of  appeal  from  an  order  of  the  General 


Land  OfBce  directing  an  investigation  into  the 
character  of  the  land. 

The  return  of  the  surveyor -general  under 
the  first  clause  of  section  2488,  Revised  Stat- 
utes, is  a  final  adjudication  as  to  the  lands  thus 
shown  to  be  swamp  and  overflowed,  and  1  can 
only  be  impeached  on  the  ground  of  fraud  or 
mistake  in  its  procurement. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  21,  1886. — 5  L.  D.,  99  ;  13  C.  L.  O., 
185. 


1745. 

IOWA  SWAMP  LANDS. 

HARDIN  COUNTY. 

In  adjusting  claims  for  swamp  indemnity, 

J  the  Commissioner  of  the  General  I«and  Office 

I  is  authorized  to  order  re -examinations  in  the 

field   of  the   land    for   which    indemnity  is 

claimed. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  15,  1886 — 5  L.  D.,  236 ;  13  C.  L. 
O.,  213. 


1746. 

SWAMP  LANDS -CERTIFICATION 

STATE  OF  OREGON. 

While  the  certification  of  lands  as  swamp 
will  not  be  disturbed  to  correct  errors  in  ad- 
judication, the  Government  will  not  be  con- 
cluded if  its  action  was  procured  through  fraud 
or  mistake 

Acting  Secretary  Muldrow  to  the  Hon.  Z. 
F.  Moody,  Governor*  of  Oregon,  December 
22,  1886. — 5  L.  D.,  300;  13  C.  L.  O.,  251. 


1747. 

SWAMP  LANDS-INDEMNITY. 

STATE  OF   LOUISIANA. 

As  to  lands  that  were  granted  to  the  State 
by  the  act  of  1849,  ^^^  purchasers  are  entitled 
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o  protection  and  the  State  to  indemnity, 
where  such  Innds  were  sold  by  the  United 
States  between  the  2d  of  March,  1849,  ^^^  ^^^ 
28th  of  September,  1850;  but  as  to  such  as 
were  excepted  out  of'  the  grant  of  1849,  ^"^ 
were  first  granted  by  the  act  of  1850,  the  State 
is  only  entitled  to  indemnity  after  the  passage 
of  the  latter  act. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  19,  1887. — 5  L.  D.,  464;  14 
C.  L.  O.,  34. 


1748. 


SWAMP  LANDS-ACTION  TO  YACATB- 
CERTIPICATION 

STATE   UF  OREGON. 

The  certification  of  the  list  in  question  ap- 
pearing to  have  been  procured  through  the 
fraudulent  action  of  the  Government  agent 
charged  with  the  examination  of  the  land,  the 
State  is  directed  to  show  cause  why  said  cer- 
tification should  not  be  revoked. 

Secretary  Lamar  to  Hon.  Z.  F.  Moody, 
Governor  of  Oregon,  January  20,  1887. — 5  L. 
D.,  374. 


1749. 


SWAMP  LANDS-ADJUSTMENT  OP  GRANT. 

STATH   OF    LOUISIANA. 

Field  notes  of  survey  made  after  the  passage 
of  the  swamp  grant  are  presumed  to  designate 
properly  the  character  of  the  lands  described 
with  reference  to  said  grants.  No  such  pre- 
sumption attends  the  field  notes  of  survey 
made  before  the  passage  of  said  acts. 

On  agreement  to  make  the  field  notes  of 
survey  the  basis  of  adjustment  the  State  will 
only  take  such  lands  as  are  clearly  shown  by 
the  notes  to  be  of  the  character  granted. 

When  the  field  notes  of  survey  have  been 
made  since  the  passage  of  the  act  of  1849,  and 
with  reference  thereto,  they  will  be  held  to 


entitle  the  State  prima  facie  to  the  lands  re- 
turned as  swamp  and  overflowed,  without  the 
additional  words,  **  made  unfit  thereby  for 
cultivation ;  '*  but  where  made  before  the  pas- 
sage of  that  act  all  the  descriptive  words  in 
the  grant,  or  words  clearly  of  a  like  import, 
must  appear ;  and  where  they  do  not  so  ap- 
pear, the  State  must  show  by  other  satisfactory 
evidence  that  the  lands  claimed  are  of  the 
class  contemplated  by  the  grant. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  25,  1887. — 5  L.  D.,514;  14  C.  L.  O., 
65. 


1750. 

SWAMP  LAND-MANNER  OF  SELECTION. 

STATE  OF   LOUISIANA.       (ON    REVIEW.) 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  14,  1887. — 5  L.  D.,  598. 


1751. 


SWAMP  LAND- ADJUSTMENT  OP  GRANT. 

STATE  OF  ARKANSAS. 

Until  .such  time  as  the  Governor  of  the 
State  shall  have  been  duly  authorized  to  con- 
sent to  the  adjustment  of  the  grant,  in  accor- 
dance with  the  principles  heretofore  adopted 
and  followed  by  the  Department,  no  further 
action  will  be  taken  on  the  claim  of  the  State. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  16,  1887.— 5  L.  D.,  636. 


1752. 

SWAMP  LANDS-B0I8  BLANC  ISLAND. 

STATE  OF  MICHIGAN   V.   ERICKSON. 

The  field  notes  of  survey  are  not  conclo- 
sive  except  when  showing  the  character  oi 
each  smallest  legal  subdivision. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  28,  1887.-  5  L.  D.,  681 ;  see 
No.  1737. 

1753. 

SWAMP  LANDS-EFFECT  OF  CERTIFICA- 
TION. 

STATE  OF  MINNESOTA. 

Though   the  approval  and  certification  of 
swamp  lands   determines   affirmatively   their 


swampy   character,  the  Department  may  re- 
voke such  action  if  it  was  the  result  of  fraud 

or  mistake. 

Acting  Secretary  Muldrow  to  Commissioner 

Sparks,  July  18,  1887. — ^  L.  D.,  37. 


[See  Nos.  23,  124,  835,  1293,  1438,  1487 
1688,  1690,  1693,  for  other  matters  relating 
to  Swamp  Lands,  under  other  heads.] 


^ 
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TIMBER  CULTURE,  Nos.  1754  to  2003. 


1754. 

ALLEGATIONS-PROOFS-JUDGMENT. 

SCHELTER    V.    OFF. 

In  contests  under  the  land  laws,  proots 
should  be  conBned  tu  the  allegations,  as  m 
trials  at  law,  and  judgment  rendered  only  on 
the  questions  raised  by  the  record.  A  further 
hearing  may  be  ordered  on  other  questions 
raised  unless  the  testimony  submitted  be  ac- 
cepted by  the  defendant  in  lieu  thereof. 

Secretary  Kirkwood  to  Commissioner  Wil- 
liamson, June  9,  i88i. — i  L.  D.,  113;  8  C. 
L.  O.,  53;  see  Nos.  326,  1056,  1224,  193 1, 
1989. 

1755. 

STRICT  COMPLIANCE-CLAIMANT  RESPON- 
SIBLE POR. 

JAMES    CASSIDY. 

The  timber  culture  law  is  explicit  in  its  re- 
quirements, and  this  office  has  no  authority 
to  modify  its  provisions  or  power  to  excuse 
any  failure  to  comply  therewith  on  the  part  of 
a  claimant.  Neither  can  it  be  responsible  for 
any  laches  by  an  -  agent.  It  is  immaterial 
whether  the  breaking,  cultivating,  and  plant- 
ing required  by  the  law  be  performed  by  the 
claimant  in  person  or  through  an  agent ;  but 
in  either  case,  the  claimant  alone  is  held  re- 
sponsible for  any  failure  that  may  ocAr. 
This  office  has  no  discretionary  power  in  the 

premises. 

Commissioner  McFarland  to  Maj.-Gen.  W. 

B.  Hazcn,  Washington,  D.  C,  August  3,  1 881. 

— I  L.  D.,  120:  8  C.  L.  O.,  92. 


1756. 


DECEASED    CL  AIM  ANT-RELINQ  PISH - 
MENT-WIDOW  AND  HEIRS. 

CASE   OF  CHARLE.S   KING,   DECEASED 
ENTRYMAN. 

Under  the  timber- culture  law  the  rights  of 
a  deceased  claimant  go  to  the  heirs  and  not 


to  the  widow.  A  relinquishment  to  be  recog 
nized  by  this  office  must  be  the  act  of  all  the 
heirs,  those,  if  any,  over  twenty  one  years  of  age 
acting  in  person,  and  minors  through  a  guar- 
dian duly  appointed  by  the  proper  probate 
court,  and  with  full  power  to  act  in  the  prem- 
ises. 

Commissioner  McP'arland  to  register  snd 
receiver,  Fargo,  Dak.,  August  6,  1881. — I  L. 
D.,  121 ;  8  C.  L.  O.,  93;  see  No.  1782. 


1757. 

TIMBER  CULTURE  ENTRY  -  PRELIMI- 
NARY AFFIDAVIT. 

DAVID   H.  MERRYMAN. 

An  affidavit  accompanying  an  application 
to  make  timber-culture  entry  is  unobjection- 
able because  the  date  of  execution  thereof  is 
prior  to  a  relinquishment  of  another  entry  on 
the  same  tract.  Regard,  however,  must  be 
had  to  the  time  within  which  it  is  received  at 
the  local  office. 

Commissioner  McFarland  to  register  and 
receiver,  Grand  Island,  Nebr.,  August  23, 
1881. — I  L.  D.,  121;  8C.  L.  O.,  141  ;  sec  Nos. 
1798,  1879. 


1758. 

'     N0TICE-ABAND0NMENT-APFIDA7IT- 
'  VARIANCE. 

GOULD   V,  WEISBECKER. 

Where  the  notice  of  contest  against  a  timber 
I  culture  entry  served  upon  the  defendant  con- 
tained the  single  allegation  of  "abandonment" 
,  and  the  affidavit  Bled  before  contest  contained 
the  charge  of  *'  abandonment  '\and  that  said 
defendant  had  failed  to  cultivate  said  tract  as 
required  by  law,  no  objeclion  having  been 
raised  when  the  parties  appeared  for  trial,  it  is 
tf)o  late  after  the  trial  has  closed  for  the  de- 
fendant to  take  advantage  of  the  variance  be- 
tween the  notice  and  affidavit. 
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Commissioner  McFarland  to  register  and  Commiissioner  McFarland  to  W.  C.  Latimer, 
receiver,  Crookston,  Minn.,  August  31,  1881.  Wilson,  Kan,,  November  7,  1881. — i  L.  D., 
— I  L.  D.,  114.  I  '25;  8  C.  L.  O.,  122. 


1759. 


1762 


TIMBER  CULTURB-CULTIYATION. 

CHAPMAN   V.    ZWECK. 

Breaking  is  frequently  done  in  Colorado 
without  irrigation.  A  party  taking  up  land, 
in  the  arid  country,  without  the  means  of  com- 
plying with  the  stringent  provisions  of  the  law, 
does  so  at  his  own  risk.  Cultivation  of  trees, 
according  to  the  law,  wuuld  entitle  a  party  to 
the  relief  provided,  in  the  event  of  destruc- 
tion of  the  trees  by  extreme  and  unusual 
drought. 

Commissioner  McFarland  to  register  and 
receiver,  Denver,  Colo.,  October  24,  1881. — i 
L.  D.,  123;  8  C.  L.  O.,  l6o. 


1760. 


COMPLIANCE  WITH  THE  REQUIREMENTS 
OF  THE  LAW. 

RICHARDSON   V.    KNIGHT. 

Where,  as  in  this  case,  a  timber  culture 
claimant  honestly  believed  that  he  had  broken 
10  acres  during  the  first  two  years,  but  which 
lacked  a  fraction  of  an  acre  of  being  10  acres, 
his  entry  will  not  be  disturbed. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Le  Grand,  Oreg.,  November  22,  1881. 
—  I  L.  D.,  126;  8  C.  L.  O.,  180. 


TIMBER  CULTURE-SECOND  ENTRY. 

W.    A.    LEWIS. 

A  party  cannot  be  allowed  to  relinquish  one 
timber-culture  entry  and  thereafter  make  a 
second  entry  elsewhere. 

Commissioner  McFarland  to.W.  A.  Lewis, 
Russell,  Kan.,  November  5,  1881. — i  L.  D., 
125;  8  C.  L.  O.,  122. 


1761. 


1763. 

I  TIMBER-CULTURE    ENTRY  -  CONTESTANT. 

I  THOMAS  V.    DRUMHIIXER. 

The  preference  right  of  entry  allowed  a 
contestant  by  the  third  section  of  the  timber- 
culture  act  does  not  reserve  the  land  from 
other  disposal. 

After  cancellation  of  the  contested  entry  the 
I  land  becomes  subject  to  settlement  or  entry  by 
any  other  qualified  person,  subject  to  the  ex- 
ercise of  the  contestant's  privilege. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Kirwin,  Kan.,  November  26,  1881. — 
I  L.  D.,  486 ;  see  No.  1953. 


RBLINQUI8HMENT  -  ADDITIONAL  ENTRY. 

W.   C.    LATIMER. 

A  qualified  party  may  relinquish  a  timber- 
culture  entry  of  eighty  acres,  and  thereafter 
may  enter  the  same  under  the  act  of  March  3, 
1879,  ^^  ^"  additional  entry,  to  his  original 
homestead  entry,  as  described  in  this  case, 
provided  he  is  the  first  legal  applicant  for  the 
land  so  relinquished. 


1764. 


TIMBER-CULTURE  ENTRY-MARRIED 
WOMAN. 

MARY    E.    LOCKWOOD. 

A  married  woman  cannot  make  a  timber- 
culture  entry  under  the  act  of  June  14,  1878, 
unless  she  has  been  deserted  by  her  husband, 
or  for  some  other  good  and  sufRcient  reason 
can  be  considered  as  the  head  of  a  family. 
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Commissioner  McFarland  to  register  and  re*  ' 
ceiver,  I^e  Grand,  Oreg.,  December  lo,  1881.  | 
— I  L.  D.,  127. 


1765. 

TIMBER-CULTURE  ENTRY  -  HEIR-  CULTI- 
VATION. 

COWAN  V,  WOODSIDE. 

Under  the  timber- culture  laws,  a  father,  as 
heir,  can  complete  the  entry  of  a  deceased  son. 

If,  at  the  expiration  of  three  years  from  date 
of  entry,  but  few  trees  are  growing,  want  of 
cultivation  should  not  be  inferred  therefrom. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Wichiia,  Kan.,  January  6, 1882 — .1  L. 
D.,  127 ;  9  C.  L.  O.,  37. — Affirmed  by  Secre- 
tary Teller  June  26,  1882. 


1766. 

FAILURB-DROUGHT-REPLANTING. 

GEORGE  W.   COOK. 

In  timber- culture  entries  where  the  planting 
of  trees  on  the  Brst  five  acres  have  been  de- 
stroyed by  drought  and  other  causes,  the  same 
must  be  replanted  the  next  succeeding  year 
together  with  the  breaking  and  planting  of  an 
additional  Bve  acres. 

Commissioner  McFarland  to  G.  W.  Cook, 
Esq.,  Pomeroy,  Iowa,  January  9,  1882. — i  L. 
D.,  128  ;  9  C.  L.  O.,  28. 


1767. 

PRACTICE-BURDEN  OF  PROOF. 

FLYNN  V.  STILES. 

The  burden  of  proof  is  upon  the  conte.*ttant 
to  prove  his  allegations,  or  show  that  the 
planting  does  not  meet  the  requirements  of 
the  timer- culture  law. 

The  testimony  failing  to  prove  non-com- 
pliance  in  this  case,  the  contest  is  dismissed. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland, February  8,  1882.— I  L.  D.,  129;  9 
C.  L.  O.,  28. 


1768. 

TIMBER  CULTURE    BNTRT-CULTITATION. 

ENOCH   W.    POOR. 

Under  section  2,  of  the  act  of  June  14, 
1878,  "  cultivation  '*  is  such  care  and  attention 
as  will  best  promote  the  healthy  growth  of 
trees  ;  and  if  by  properly  mulching  them  that 
end  is  obtained,  it  will  be  considered  a  com- 
pliance with  the  law  governing  timber- culture 
cultivations. 

Commissioner  McFarland  to  Enoch  W. 
Poor,  Myrtle,  Kan.,  February  17,  1882. — i 
L.  D.,  130;  8  C.  L.  O.,  195. 


1769. 

TIMBER  CULTURE  ENTRT-SINOLE  WOMEN 
-MARRIAGE. 

EFFIE  J.  THOMAS. 

Where  a  single  woman,  after  making  and 
forwarding  the  required  affidavit  and  appli- 
cation to  make  timber- culture  entry,  marries 
before  the  entry  is  completed  at  the  local  office, 
such  entry  will  be  legal  if  the  law  be  fully 
complied  with  in  other  respects. 

Commissioner  McFarland  to  S.  H.  Bradley, 
Kirwin,  Kan.,  February  18,  1882. — i  L.  D., 
131  ;  8  C.  L.  O.,  194. 


1770. 


PRACTICE-SECOND  CONTEST -CONDITION 

PRECEDENT. 

SCHNEIDER   V.   BRADLEY. 

The  act  of  June,  1878,  does  not  limit  the 
right  of  contest  to  one  person  or  to  one  con- 
test, nor  forbid  a  second  when  the  first  hat 
not  been  sustained. 

Such  contest  may  be  initiated,  notwith- 
standing a  former  contest  may  have  resulted 
in  favor  of  the  claimant. 

As  a  condition  precedent  to  the  right  of 
an  initiation  of  a  second  contest  against  the 
same  entry,  the  former  case  must  have  been 
finally  adjudicated,  and  thi^  state  of  the  caie 
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is  not  reached  until  determination  of  the  ques- 
tion of  appeal  either  by  waiver,  by  failure,  or 
by  prosecution  to  a  final  decision. 

The  rulings  governing  homestead  contests 
govern  timber-culture  contests. 

Commissioner  McFarland  to  register  and 
receiver,  Des  Moines,  Iowa,  March  3,  1882. 
— I  L.  D.,  13a;  9  C.  L.  O.,  64;  see  Nos. 
225»  231,  336,  462,484, 534, 541,  >9»o,  1930- 


1771. 


TIMBEIl   CULTURB-CITLTIYATION  SECOND 

TEAR. 

CHALLACOMBE  V.    HOGUE. 

Under  the  timber-culture  act,  the  replowing 
during  the  second  year  of  the  Bve  acres  broken 
the  first  year  is  considered  as  a  compliance 
with  the  requirements  of  the  statute  that  the 
five  acres  broken  the  first  year  shall  be  "  cul- 
tivated to  crop  or  otherwise  "  during  the  sec- 
ond year. 

Commissioner  McFarland  to  register  and 
receiver,  Wa  Keeney,  Kan.,  March  18,  1882. 
—I  L.  D.,  135. 


1772. 


TIMBER  CULTURE-THIRD  YEAR  PLANTING. 

MONDELBAUM   V.    TURNER. 

Where  the  claimant  fails  to  do  the  pre- 
scribed planting  on  the  tract  or  the  tracts  em- 
braced in  his  timber- culture  entry  during  the 
third  year,  the  entry  is  forfeited. 

Commissioner  McFarland  to  register  and 
receiver,  Lincoln,  Nebr.,  March  20,  1882. — i 
L.  D.,  135  ;  9  C.  L.  O,,  27;  see  Nos.  1778, 
1861. 


legal  representatives.  A  widow  or  adminis- 
trator can  alone  relinquish  when  shown  to  be 
the  sole  heir  of  the  party  deceased.  How 
heirs  may  relinquish  a  timber-culture  entry. 

Commissioner  McFarland  to  register  and 
receiver,  Benson,  Minn.,  March  21,  1882. — i 
L.  D.,  136 ;  9  C.  L.  O.,  37. 


1774. 


TIMBER  CULTURE  ENTRY-TIM E-A GENT. 

GAHAN   V.   GARRETT. 

In  a  timber- culture  entry  there  is  no  re- 
striction upon  an  entryman  as  to  the  lime  when 
the  work  must  be  done,  provided  it  is  done 
within  the  required  limit. 

The  work  can  be  done  by  the  entryman, 
his  agent,  or  his  vendor. 

If  one  purchases  land  which  has  been  in 
whole  or  in  part  broken,  planted,  or  cultivated 
by  another,  the  spirit  of  the  law  is  as  fully 
met  as  if  he  had  personally  performed  the 
work. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  I,  1882. — I  L.  D.,  137  ;  9  C.  L. 
O.,  63  ;  see  Nos.  1890,  i960. 


1775. 


1773. 

TIMBER  CULTURE  ENTRY-WIDOW-HEIRS 

GEORGE  TAYLOR. 

The   timber- culture   entry   of    a   deceased 
party  can  be  relinquished  only  by  the  heirs  or 

40 


TIMBER  CULTURE-PLANTING-SLIGHT 
FAILURE. 

KENNEDY   V.    OLSON. 

The  entry  in  this  case  should  not  be  can- 
celed for  the  slight  failure  on  the  part  of  the 
defendant  in  the  matter  of  not  having  planted 
within  the  required  time  the  requisite  number 
of  trees  or  cuttings,  prompt  action  having 
been  taken  on  his  part  in  doing  the  planting 
immediately  thereafter.  The  facts  show  a  sub- 
stantial compliance  with  the  requirements  of 
the  timber-culture  laws. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Benson,  Minn.,  April  6,  1882. — i  L. 
L>-,  n9;  9  C.  L.  0.,  64. 


814 


.DIGEST   OF  LAND   DECISIONS. 


1776. 

PRACTICE-CONTEST  AFPIDAYIT-CORROB- 

ORATION. 

SCHOFIELD  V.   COLE. 

A  hearing  should  not  be  granted  where  the 
corroborating  witness  swears  to  the  facts  set 
forth  as  true  *<  to  the  best  of  his  information 
and  observation." 

Commissioner  McFarland  to  register  and  re- 
ceiver, Kirwin,  Kansas,  May  13,  1882. — i  L* 
D.,  140;  9C.  L.  O.,  74. 


1777. 


DROUGHT-BREAKING-LACHES. 

TRUAX   V.   SEMPER. 

A  season  of  drought  cannot  excuse  the  en- 
tryman  from  doing  the  breaking  required  by 
the  timber-culture  laws. 

Secretary  Teller  to  the  Commissioner  of  the 
General  Land  Office,  June  30, 1882. — i  L.  D., 
141  ;  9  C.  L.  O.,  79. 


1778. 


TIMBER  CULTURE  CONTEST-DEFAULT 

CURED. 

GALLOWAY  V.   WINSTON. 

There  is  no  distinction  between  the  require- 
ments of  the  preemption  and  timber-culture 
law  as  respects  the  principle  of  their  require- 
ments. The  one  requires  the  party  to  file  his 
declaratory  statement  within  a  certain  time, 
and  the  other  requires  that  certain  work  shall 
be  performed  within  a  limited  time. 

The  court  declares  that,  notwithstanding 
the  statute,  if  the  pre-emptor  files  his  declara- 
tory statement  after  the  required  time,  but  be- 
fore another  claim  has  intervened,  his  right 
will  be  saved,  because  it  is  then  a  question 
between  the  Government  and  the  party  only, 
and  no  one  is  harmed. 

The  object  of  the  law — the  growth  of  tim- 
ber— is  attained  if  at  the  date  of  final  proof 


the  party  has  growing  on  the  land  the  required 
number  of  thrifty  trees. 

Although  an  entry  is  subject  to  contest 
whenever  the  party  is  in  default,  there  is  no 
valid  reason  for  subjecting  him  thereto  when 
the  fault  is  cured. 

The  honest  efforts  of  entrymen  will  be 
guarded  by  the  Department. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  24,  1882. — I  L.  D.,  142;  9  C.  L. 
O.,  98;  see  No.  1772. 


1779. 


CONTEST-  RELINQUISHMENT-PREEER- 
ENCE  RIGHT. 

HASKINS   V.   NICHOLS. 

Without  reference  to  the  fact  that  the  alle- 
gation is  that  the  timber-culture  entry  was  il- 
legal at  inception,  the  contestant — the  entry 
having  been  transferred  and  relinquished,  and 
no  claim  made  under  the  transfer — is  allowed 
the  preference  right  of  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land, August  I,  1882. — I  L.  D.,  145;  9  C. 
L.  O.,  118. 


1780, 


FAILURE-AGENT-GOOD  PAITH-CONTEST- 
LACHES  CURED. 

EWING  V.    RICKARD. 

In  a  contested  timber-culture  entry  where 
the  entryman  endeavors  in  good  faith  to  com- 
ply with  legal  requirements  in  point  of  break- 
ing or  having  the  requisite  amount  done  within 
the  prescribed  statutory  period  by  an  agent, 
though  the  agent  fails  in  the  performance,  the 
laches  is  cured  if  the  entryman  takes  the  nec- 
essary steps  to  procure  the  performance  of  the 
same  before  the  initiation  of  a  contest. 

In  a  proceeding  involving  forfeiture,  the 
same  strictness  of  proof  is  invariably  required 
as  under  a  penal  statute.  The  whole  burden 
is  on  the  party  alleging  want  of  compli|uice, 
and  the  acts  of  abandonment  or  failure  to  com- 
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ply  with*  legal  requirements  must  be  affirma- 
tively shown. 

Secretary  Teller  to  the  Commissioner  of  the 
General  Land  Office,  October  9,  1882. — i  L. 
D.,  146;  9  C.  L.  O.,  174;  see  No.  1787. 

[Doctrine  in  second  paragraph  overruled. — 
See  Acting  Secretary  Muldrow's  decision  of 
January  ii,  1888,  case  of  James  M.  Tiber- 
gheim  v.  Frederick  Spelner,  6  L.  D.,  483.] 


1781. 

TIJCBBB  CULTURE -GOOD  PAITH-AGENT. 

CURTIS   V.   GRIFKES. 

Good  faith  is  one  of  the  essential  elements 
in  timber-culture  entries.       ^ 

A  timber-culture  entryman  is  not  compelled 
to  reside  in  the  State  or  Territory  wherein  the 
land  embraced  in  his  entry  is  situated. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  27,  1882. — i  L.  D.,  148; 
9  C.  L.  O.,  172. 


1782. 


TIMBER  CULTURE  ENTRY-WIDOW 
AND  HEIRS. 

SALLY   HICKOK. 

Under  the  Kansas  statute  the  widow,  is  en- 
titled to  moiety  of  her  husdand's  estate — real 
and  personal. 

It  does  not  appear  that  the  widow  or  heirs, 
if  any,  authorized  the  administrator  to  relin- 
quish their  right  in  the  premises ;  and  with- 
out such  authority  it  was  not  competent  for 
him  to  relinquish  said  entry. 

Acting  Secretary  Joslyn  to  Commi.ssioner 
McFarland,  November  9,  1882.— i  L.  D., 
149;  9  C.  L.  O.,  173. 


1783. 

LOCAL  OFFICE-REGISTER  AND  RECEIVER. 

CHRISTIAN   F.    EBINGER 

#The  duties  of  the  register  and  receiver  are 
distinct,  and  neither  can  discharge  those  of 


the  other  in  the  absence  of  express  authority 
therefor,  but  the  action  of  each  is  necessary 
within  his  appropriate  sphere,  to  the  admin- 
istration of  the  office. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  13,  1882. — i  L.  D., 
150;  9  C.  L.  O.,  180. 


1784. 


PUBLIC  OFnCIAL-ERRONBODB  ADYICE. 

SCHMIDT  V,  STILLWILL. 

Where  a  party  acts  upon  the  suggestions  of 
the  officers  of  the  Government  he  should  lose 
nothing,  unless  required  by  the  absolute  de- 
mands of  the  law,  especially  when  the  adverse 
claim  is  inequitable. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  13,  1882. — i  L.  D., 
151 ;  9  C.  L.  O.,  172. 


1785. 


HMBER  CULTURE  CONTEST-APPLICATION 

TO  ENTER. 

BUNDY  V.  LIVINGSTON. 

Section  three  of  the  act  of  June  14,  1878, 
restricts  a  contest  against  a  prior  timber-cul- 
ture entry  to  one  who  seeks  to  enter  under 
the  homestead  or  timber-culture  laws,  and  in 
the  absence  of  any  such  application  there  is 
no  right  of  contest. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  14,  1882. — I  L.  D., 
152;  9  C.  L.  O.,  173;  see  Nos.  135,  1093, 
1786,  1850. 


1786. 


TIMBER  CULTURE  CONTEST-PREFER- 
ENCE RIGHT. 

WEUM  V,   MICKELSON. 

Without  a  right  of  contest  under  the  timber 
culture  laws,  there  can  be  no  preference  right 
under  the  act  of  May  14,  1880. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  18,  1882. — I  L.  D.,  626; 
9  C.  L.  O.,  173;  see  Nos.  135,  1785,  1850. 
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1787. 

TIMBER  CULTURB  CONTEST-BURDEN 
OF  PROOF. 

CORNELL  V.  CHILTON. 

The  evidence  shows  that  the  requisite 
amount  of  work  was  done  during  the  first 
year,  and  as  the  second  year  had  not  expired 
a  contest  should  not  have  been  permitted. 
As  recently  held  by  the  Department  in  the 
case  of  Ewing  v.  Rickard,  "  in  a  proceeding 
involving  forfeiture,  the  same  strictness  of 
proof  is  invariably  required  as  under  a  penal 
statute.  The  whole  burden  is  on  the  party  al- 
leging want  of  compliance,  and  the  acts  of 
abandonment  or  of  failure  to  comply  with  legal 
requirements,  must  be  affirmatively  shown." 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  21,  1882. — i  L.  D.,  153;  9 
C.  L.  O.,  174;  see  No.  1780. 

[Doctrine  in  second  sentence  overruled. — 
See  Acting  Secretary  Muldrow's  decision  of 
January  1 1,  1888,  case  of  James  M.  Tiber- 
gheim  v.  Frederick  Spelner,'6  L.  D.,'483.] 


1788. 


[Number  dropped.] 


1789. 

TIMBER  CULTURE-ILLEGAL  ENTRY. 

HENEDICT  V.  BOYER. 

Entry  under  the  timber-culture  law  is  re- 
stricted t«i  sections  devoid  of  timber. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  32,  1882. — i  L.  D.,  154;  9 
C.   L.  O.,  198;  see  Nos.   1799,   1809,  1877, 

'977»  1997. 


ber   culture  entry,  and  preference   right  of 
entry  accorded. 

Commissioner  McFarland  to  register  and 
receiver,  Oberlin,  Kans.,  December  i,  1882. — 
I  L.  D.,  155;  9  C.  L.  O.,  233. 


1791. 


TIMBER  CULTURE-SIMULTANEOUS 
APPLICATION 

MELVILLE  AND  KELLY. 

Where  applications  to  enter  under  the  tim- 
ber culture  law  are  simultaneous,  the  rule  in 
Helfrich  v.  King  applies. 

All  applications  presented  at  the  opening  of 
a  new  land  office  may  be  considered  as  simul- 
taneous. 

The  affidavit  and  application,  in  timber 
culture  cases,  are  considered  as  one  paper, 
and  if  the  affidavit  is  sworn  to  before  the 
township  plat  is  on  file  (he  application  fails. 

Commissioner  McFarland  to  register  and 
receiver,  Huron,  Dak.,  December  16, 1882. — 
I  L.  D.,  157  ;  9  C.  L.  O.,  r99 ;  see  Nos.  1757, 
1791,  1798,  1855,  1879. 


1792 


AMENDMENT-ERROR  IN  PLAT-OCCU- 
PANCY. 

BENNET  V.   COriNACH    ET   AL. 

Entry  changed  to  correspond  with  occu- 
pancy and  improvement. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  23,  1882. — i  L.  D.,  159;  9 
C.  L.  O.,  234. 


1790. 

PRACTICE-SIMULTANEOUS  CONTESTS 

SMITH   V.  OAKES. 

Proceedings  where  a  relinquishment  is  filed 
by  one  of  simultaneous  contestants  of  a  tim- 


1792a. 

PRACTICE-NOTICE  BY  PUBLICAHON. 

HEWLETT  V.   DARBY. 

When  notice  by  publication  should  he  given 
by  the  contestant.  , 

Commi.ssioner  McFarland  to  register  and 
receiver,  Crookston,  Minn.,  January  27,  1883. 
—I  L.  D.,  85  ;  9  C.  L.  O.,  230. 
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1793.  I  of  Moses  to  contest  is  suspended  until  the  re- 

NOTICB  TO  ONE  OP  8EYERAL  ATTORNEYS     ^"^^  *"  ^^'^^  ^-  ^"^^^^  ^"  ^  detennined ; 

when,  if  the  defendant  is  successful,  Moses  may 

WOOD  V.   SOUTHWICK.  ,.  .     *     t  \     ai  i.       u 

proceed  to  contest.  Local  ofncers  should  exam- 
Notice  of  decision  to  one  of  several  attorneys  i  ine  carefully  and  point  out  errors  in  applications 
of  a  party  is  notice  to  all  as  well  as  notice  to  ,  to  contest  and  allow  amendments  thereto, 
the  principal.  Acting  Secretary  Joslyn  to  Commissioner 


Commissioner  McFarland  to  A.  R.  Webb, 
Washington,  D.  C,  January  30,  1883. —  I  L. 
D.,  119;  9  C.  L.  0.,  210. 


1794. 


TIMBER  CULTURE  CONTBST-PREPERENCE 

RIGHT. 

BARTLETT  V.  DUDLEY. 

The  timber-culture  law  of  June  14,  1878, 
third  section,  is  not  inconsistent  with  the  act 
of  May  14,  1880,  second  section.  The  con- 
testant under  the  latter  act  is  defined  by  the 
earlier  law. 

Proceedings  where  parties  deprived  of  their 
preference  right  by  the  decision  in  case  of 
Bundy  v.  Livingston  desire  new  contest. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  2,  1883. — i  L.  D.,  160 ;  9  C. 
L.  O.,  21$;  see  Nos.  135,  1092. 


1795. 


CUNTE8T-CANCELLATI0N-RIGHT  OP 

ENTRY. 

SHANLEY  V,   MORAN. 

The  first  legal  applicant  permitted  to  enter 
the  tracts,  subject  to  the  right  of  the  contes- 
tant to  enter  within  the  time  allowed  by  law. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  12,  1883. — i  L.  D.,  162;  10  C. 
L.  O.,  93;  see  No.  1953. 


1796. 


APPLICATION  TO  CONTEST-CAUTION-COL- 
LUSION-DUTY OP  LOCAL  OPPICERS. 

BROWN     V.     BROWN    AND     MOSES     V.   BROWN. 

Caution  is  suggested  against  collusive  con- 
tests by  relatives  or  others.     The  application 


McFarland,  March  15,  1883. — 2  L.  D.,  259; 
II  C.  L.  O.,  19. 


1797. 

PRACTICE-WITHDRAWAL  OF  CONTEST. 

DE   LANEY   V.    BOWERS. 

When  a  contest  has  been  regularly  initiated 
and  the  contestant  withdraws  at  or  before 
the  day  fixed  for  trial,  he  will  be  regarded  as 
in  default,  and  the  case  will  proceed  and  be 
decided  accordingly. 

The  same  party  will  not  he  permitted  to 
renew  the  contest  on  the  same  ground. 

Commissioner  McFarland  to  register  and 
receiver,  Grand  Forks,  Dak.,  April  9, 1883. — ' 
L.  D.,  163  ;  10  C.  L.  O.,  67. 


1798. 


ENTRY-PRELIMINARY   APFIDAVIT. 

JOHNSON   BARKER. 

An  affidavit  made  as  the  basis  of  an  entry 
while  the  land  is  under  appropriation  by  a 
timber-culture  entry  cannot  be  received.  And 
where  an  adverse  claim  has  intervened,  as  in 
this  case,  a  supplemental  affidavit  cannot  be 
permitted. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  10,  1883.-— I  L.  D.,  164;  10  C. 
L.  O.,  41 ;  see  No.  1757,  1879. 


1799. 


TIMBER  CULTURE-ENTRY  UNDER  ACT  OP 
MARCH  13,  1874. 

CUDNEY  V.    FLANNERY. 

A   timber-culture   entry,   otherwise    legal, 
;  made  on  land  containing  a  growth  of  cotton- 
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wood  trees,  at  the  time  when  such  trees  were 
not  regarded  by  the  Department  as  timber 
trees,  is  a  legal  entry  on  land  "  devoid  of 
timber.'*  Later  rulings  holding  such  trees 
as  timber  trees,  cannot  eifect  such  entry  or 
rights  acquired  thereunder. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  20,  1883. — I  L.  D.,  165;  10  C. 
L.  O.,  55;  see  Nos.  1789,  1809,  1877,  1977, 
1997. 


1800. 


SECOND  ENTRY-  COMPLIANCE  WITH  LAW 
RENDERED  Itf  POSSIBLE. 

FREDERICK   C.   ZIMMERMAN. 

As  a  Texas  cattle  trail  was  established 
across  the  land  during  the  first  year  after  en- 
try, which  the  entryman  could  not  prevent, 
and  which  destroyed  it  for  timber- culture  pur- 
poses, the  rights  of  relinquishment  without 
prejudice  and  of  new  entry  are  granted. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  10,  1883. — 2  L.  D.,  327 ;  10  C.  L. 
O.,  94. 


1801. 


QUANTITY  ALLOWED  TO  BE  ENTERED- 
PRACTIONAJ.  QUARTER  SECTION. 

C.   A.   RICE, 

One  hundred  and  sixty  acres  may  be  em- 
braced in  a  timber  culture  entry,  notwithstand- 
ing the  section  in  question  is  fractional  and 
contains  only  342  acres. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Susanville,  Cal.,  May  16,  1883. — 2  L. 
D.,  322 ;  10  C.  L.  O.,  93 ;  see  No.  1914. 


1802. 

NOTICE- APPEAL-TIME  OF  SERVICE. 

THYEN  V.   BRYANT. 

Under  Rule  44  of  Practice,  thirty  days  al- 


ditional  should  be  allowed  for  transmission 
of  such  notice  and  the  return  of  appeal  to  the 
local  office. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  17, 1883,  affirming  Commissioner's 
decision  on  appeal. — i  L.  D.,  118;  10  C.  L. 
O.,  86. 


1803. 


C0NTB8T8-INTERPLEADER-PRE-EMPTI0N 
PILING-SETTLEMENT. 

R.    H.   TRUSDLE. 

Case  of  Hale  v.  Cook.  The  timber-culture 
entry  of  Trusdle  is  allowed,  subject  to  the  pre- 
emption filing  of  Watson,  etc. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  28,  1883.— 2  L.  D.,  275  ;  10  C-  L. 
0.,I23. 


1804. 


AMENDMENT-LAND  COYBRED-  EQUITIES. 

SAMUEL  M.   LUCE. 

As  Other  entries  cover  the  land  included  by 
the  prof>osed  amendment  of  entry,  the  appli- 
cation for  amendment  is  denied ;  but  in  view 
of  the  equities  involved,  the  original  timber- 
culture  entry  is  canceled  and  a  new  one  is 
permitted,  with  credit  for  existing  payments. 

Commissioner  McFarland  to  register  and  re- 
ceiver. North  Platte,  Nebr,,  June  11,  1883. — 
2  L.  D.,  253 ;  10  C.  L.  O.,  106. 


1805. 


PREFERENCE  RIGHT-FIRST  LEGAL  AP- 
PLICANT. 

ALONZO  PHILLIPS. 

Notwithstanding  timber  culture  entry  by 
the  first  party  was  refused  under  the  Secre> 
tary*s  and  Commissioner's  instructions,  and 
entry  by  another  parly  was  afterwards  allowed. 


lowed  from  date  of  receipt  by  mail  of  notice  I  such  entry  is  canceled  and  the  first  party  is 
of  decisions  of  local  officers,  and  ten  days  ad-  I  permitted  to  make  his  desired  entry. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  June  12, 1883. — 2  L.  D.,  321  ;  10  C.  L. 
O.,  107. 


1806. 

DEFATTLT  CTJRBD-GOOD  PAITH. 

FITCH   V.   CLARK. 

If  a  timber  culture  claimant  is  not  in  de- 
fault as  to  the  whole  amount  of  breaking  re- 
quired at  the  time  affidavit  of  contest  is  filed, 
the  entry  should  not  be  declared  forfeited. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  13,  1883. — 2  L.  D.,  262 ;  10  C.  L. 
O.,  124. 


1807. 


QUALinED  PARTY-CONTEST  OP  TWO  EN- 
TRIES. 

MILTON.   F.   BLOSS. 

Where  a  qualified  party  desires  to  make  both 
a  homestead  and  a  timber  culture  entry,  he  may 
commence  contest  against  two  timber  culture 
entries. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Mitchell,  Dak.,  June  13,  1883.— 2  L. 
D.,  277  ;  10  C.  L.  O.,  107  ;  see  No.  135. 


1808. 


RKLINaUISHMENT- ACTION  OF  LOCAL  OP- 
PICER8-PRACTICE. 

WHITMORE  V.   TUFTS. 

Relinquishment  having  been  made  to  the 
Government,  and  having  come  to  the  hands  of 
the  local  officers,  it  was,  perhaps,  their  duty 
to  enter  it  on  the  record,  and  thus  open  the 
land  to  entry  by  the  first  legal  applicant  and 
save  the  expense  of  a  contest ;  but  from  an 
excess  of  fairness  it  was  returned  with  Tufts*s 
application,  and  was  an  act  of  which  he  can- 
not complain. 

The  case  as  stated  does  not  bring  it  within 
Rules  of  Practice  No.  66  et  seq,  ? 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  June  27, 1883. — 2  L.  D.,  278 ;  10 
C.  L.  O.,  166. 


1809. 


CHARACTER  OF  LAND-RULE  FOR  DETER- 
MINING-PROYISION  OP  NATURE. 

BLENKNER   V.  SLOGGY. 

The  question  as  to  whether  land  is  devoid 
of  timber  should  not  be  determined  by  the  ex- 
act number  of  trees  growing  thereon,  but 
rather  by  ascertaining  whether  nature  has  pro- 
vided what  in  time  will  become  an  adequate 
supply  for  the  wants  of  the  people  likely  to 
reside  on  the  section  in  question. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  18,  1883. — 2  L.  D.,  267 ;  10  C.  L. 
O.,  171;   see  Nos.  1789,  1799,  1877,  1977, 

1997- 


1810. 

ENTRIES-VACANT  UNIMPROVED  LAND. 

BENDER  1/.   VOSS. 

Timber  culture  entries  should  be  made  upon 
vacant  unimproved  land,  not  upon  cultivated 
land  covered  by  the  valuable  improvements  of 
another  and  in  the  possession  of  another. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  19, 1883.— 2  L.  D.,  269;  10 
C.  L.  O.,  171. 

[Principle  re-affirmed. — See  Konigz/.  Cum- 
mings,  decided  by  Secretary  Lamar  August 
21,  i886._90,36o>i886.] 


1811. 


APPROPRIATED  TRACT-SECOND  ENTRY. 

HERBERT   H.    MOODY. 

A  party  who  applies  to  amend  his  timber 
culture  entry  cannot  be  allowed  to  embrace  a 
tract  entered  by  another  timber  culture  claim- 
ant who  had  no  notice  of  the  prior  party's  in- 
tention to  claim  the  land.  The  first  party  may 
be  allowed  to  take  some  other  tract,  or  have 
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the  money  paid  as  fees  and  commissions  re- 
funded. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Niobrara,  Nebr.,  July  28,  1883. — 2  L. 
D.,  254  ;  10  C.  L.  O.,  15^. 


1812. 

ACT  OP  1878-ACCRUED  RIGHTS. 

KTTER  V.   NOBLE. 

Acts  done  or  omissions  by  the  timber  cul- 
ture claimant  since  date  of  initiating  contest 
haye  no  bearing  on  contestant's  rights. 

If  a  contest  was  not  initiated  against  a  tim- 
ber culture  entry  made  under  the  act  of  1874 
until  after  the  passage  of  the  act  of  1878,  the 
claimant's  rights  under  the  latter  act  accrued 
and  his  compliance  with  law  must  be  judged 
by  the  act  of  1878. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  31,  1883.— 2  L.  D.,  280;  10 
C.  L.  O.,  196. 


1813. 


CULTIVATION-COMPLIANCE  WITH  LAW- 
PEOSPBCTIYE  INABILITY. 

REYNOLDS   V.   SAMPSON. 

Cultivation  by  hoeing  and  permitting  a 
growth  of  grass  or  weeds  around  young  trees, 
when  it  will  insure  their  protection  and  growth 
better  than  the  ordinary  protection  by  plowing, 
etc.,  is  deemed  a  compliance  with  the  timber 
culture  law. 

Prospective  inability  of  a  timber  culture 
claimant  to  prove  up  gives  no  rights  to  a  con- 
testant. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  7,  1883.— 2  L.  D.,  305  ; 
10  C.  L.  O.,  170. 


1814. 

ENTRY  BY  OPPICER  OR  CLBRJC. 

INSTRUCTIONS. 

Is  it  admissible  for  a  register  or  receiver  or 
special  agent  or  clerk  to  make  a  timber-culture 


entry  in  a  district  other  than  the  one  in  which 
he  is  located  ? 

Such  entry,  excepting  as  to  special  agents, 
is  admissible. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Fargo,  Dak.,  August  28,  1883. — 2  L. 
D.,  313 ;   10  C.  L.  O.,  232. 


1815. 

ILLEGAL  CONTEST-SECOND  CONTEST- 
RELINQUISHMENT. 

BIVINS  V.   SHELLY. 

Where  the  first  contest  against  a  timber  cul- 
ture entry  is  not  supi^orted  by  law,  another 
contest  by  another  party  may  be  initiated 
against  the  same  entry,  notwithstanding  the 
first  contest  is  pending. 

The  relinquishment  filed  after  contest  was 
closed  could  have  no  effect  against  Brown  in 
this  case. 

Acting  Secretary  Josl3m  to  Commissioner 
McFarland,  August  31,  1883. — 2  L.  D.,282; 
10  C.  L.  O.,  212;  see  No.  135. 


1816. 


COLE  YS.  MARKLEY 

Saline  lands  not  expressly  reserved  by  law 
or  order,  but  merely  by  markings  on  the  official 
plats,  are  subject  to  an  agricultural  claim,  on 
proof  of  their  non -saline  character,  and  the 
claim  relates  back  to  date  of  its  filing. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  19,  1883. — 2  L.  D.,  847 ;  10 
C.  L.  O.,  238. 


1817. 


RELINQUISHHEXT-PREFERRED  RIGHT 

-NOTICE. 

RUGRNK  Q.  POWLISON. 

During  the  thirty  days'  preferred  right  of 
entry,  an  entry  by  a  third  person  w.is  allowed; 
in  view  of  the  relinquishment  of  s.ud  right  by 
the  contestant,  the  entry  is  allowed  to  stand. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  September  20,  1883.— 2  L.  D.,  323;  10 
C.  L.  O.,  243. 


1818. 


BICE8S  OP  QUANTITY-ENTRY  HELD   EOR 
CANCELLATION  AS  TO  EXCESS. 

MORDECAI    R.  BULLOCK.       • 

Timber  culture  entries  in  such  cases  must  be 
made  to  approximate  160  acres. 

Commissioner  McFarland  to  register  and  re 
ceiver,  Wjchita,  Kans.,  October  I,  1883.— 2 
L.  D.,315. 


1819. 


ALIENS  -  UNQUALIFIED  BNTRYM  AN  -  BE- 
COMING CITIZEN-SECOND  ENTRY 

JACOB   H.  ULRICH. 

An  alien  made  a  timber  culture  entry  which 
was  canceled  for  non-compliance  with  law. 
Having  become  a  citizen,  he  is  allowed  to 
make  a  second  timber  culture  entry,  with 
credit  for  fee  and  commissions  paid  on  his 
canceled  entry. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Niobrara,  Nebr.,  October  18,  1883. — 
2  L.  D.,  250;   10  C.  L.  O.,  260. 


1820. 


RULES  OP  PRACTICE-STATUTORY  RIGHT- 
RELINQUISHHENT. 

HOYT   V.   SULLIVAN. 

No  rule  formulated  for  the  administration 
of  the  law  will  be  permitted  in  its  operation 
to  defeat  a  statutory  right. 

At  the  moment  the  original  timber-culture 
claimant  fails  to  comply  with  the  law,  the 
right  of  another  legal  applicant  to  enter  the 
land  under  the  homestead  or  limber- culture 
law  is  complete. 

While  upon  relinquishment  of  a  timber- 
culture  entry  the  land  is  subject  to  entry 
by  a  qualified  party,  such  right  may  be  sub 

41 


ject  to  the  right  of  another  party  who  has 
duly  contested  and  procured  the  cancellation 
of  entry.  A  relinquishment  may  be  shown 
to  be  an  independent  transaction,  and  not 
evidence  in  the  contestant's  favor,  in  which 
case  the  land  will  be  open  to  the  first  legal 
applicant. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  25, 1883.— 2  L.  D.,283;  10  C. 
L.  O.,  258;  see  No.  1953. 


1821. 


COMPLIANCE  WITH  LAWS-ENTRY 
ALLOWED. 

GRANDY   V.   BEDELL. 

As  the  evidence  shows  a  substantial  com- 
pliance with  the  timber- culture  laws,  in  view 
of  the  unfavorable  weather,  the  entry  is  al- 
lowed to  stand,  notwithstanding  the  party 
was  a  clerk  in  the  local  land  office  at  date  of 
making  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  30,  1883. — z  L.  D.,  314  ;  10  C. 
L.  O.,  259. 


1822. 


STRANGER  TO  THE  RECORD- APPID A VIT- 
AMENDMENT. 

MAY   V.   HAM. 

The  motion  of  a  stranger  to  the  record  in 
case  of  contest  should  not  be  accepted. 

Where  there  are  two  witnesses  to  the  affi- 
davit initiating  contest,  one  of  whom  is  an 
attorney  in  the  case,  the  contest  should  not 
be  dismissed,  as  one  witness  is  enough. 

Informalities  in  affidavit  of  contest  can  only 
be  taken  advantage  of  on  the  day  set  for 
hearing,  and  then  only  by  a  party  to  the  record  i 
if  not  thus  taken  advantage  of,  the  informal- 
ities are  considered  waived.  If  objection  is 
made,  the  affidavit  may  be  amended,  or  the 
motion  allowed. 

Commissioner  McFarland  to  register  and 
receiver,  Huron,  Dak.,  October  31,  1883. — 2 
L.  D.,  217;  10  C.  L.  O.,  272. 
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1823. 

ILLEGAL  CONTEST-LEGAL  CONTEST. 

WILSON   V.   FRENCH. 

It  should  be  observed  that  a  contest  having 
been  declared  to  be  invalid,  it  would  neither 
be  competent  nor  consistent  to  take  cognizance 
of  a  record  in  a  case  that  constructively  never 
existed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  3,  1883.---2  L.  D.,  286;  10 
C.  L.  O.,  275;  see  No.  135. 


cut  off,  is  "  not  devoid  of  timber,"  nor  sub- 
ject to  timber-culture  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  12,  1883.-2  L.  D.,  270;  10 
C.  L.  O.,  27s,  392. 

[Motion  for  rehearing  denied,  Februrary  13, 

1884.] 


1824. 

PROCEEDlNGS-IRaBGULARITY- 
PROCEDURE. 

o'dea  v.  o'dea. 

The  defect  of  notice  by  publication,  before 
affidavit  is  made  that  personal  service  cannot 
be  had,  is  not  necessarily  fatal  to  the  contest 
itself.  The  proceedings  so  far  as  irregular 
may  l)e  set  aside  and  resumed  in  a  proper 
manner  from  the  point  of  departure  from 
the  requirements  of  practice. 

Commissioner  McFarland  to  register  and 
receiver,  Mitchell,  Dak.,  November  3,  1883. 
—  2  L.  D.,  286  ;  10  C.  L.  O.,  290. 


1827. 

DBFAULT  EICUSED-GOOD  FAITH. 

BOULWARE  V.   SCOTT. 

Since  the  failure  to  break  was  due  to  an  error 
of  judgment,  and  not  to  bad  faith,  and  since 
the  entryman  had  begun  to  cure  said  failure 
before  initiation  of  contest,  the  contest  is  dis- 
missed. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  15,  1883.— 2  L.  D.,  263  ;  10 
C.  L.  0.,'275. 


1825. 

IN8UPPICIENT  NOTICE-REQUIREMENT. 

VAUGHN  V.    KNUDSON. 

Owing  to  insufficient  notice  and  absence 
of  application  to  enter  by  contestant,  the  con- 
test in  this  case  is  dismissed. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  8,  1883. — 2  L.  D.,  288;  10 
C.  L.  O.,  271 ;  see  No.  135. 


1828. 

DATE  OP  PILING-DATE  OP  CANCELLATION 
-PIR8T  LEGAL  APPLICATION. 

SIM   2^.    MCGREW. 

The  relinquishment  of  a  timber  culture  en- 
try, held  for  examination  and  declared  valid, 
relates  back  to  date  of  filing,  and  an  applica- 
tion to  enter  presented  between  the  date  of 
filing  the  relinquishment  and  the  date  of  can- 
celing the  entry,  should  be  received  as  the  first 
legal  application. 

'  Commissioner  McFarland  to  register  and  re- 
ceiver, Fargo,  Dak.,  November  24,  1883.— 2 
L.  D.,  324;  10  C.  L.  O.,  299. 


1826. 


LAND  NOT  SUBJECT-PRAIRIE,  ETC., 
DEFINED. 

SELLMAN  V,  REDDING. 

Land  whereon    there   was  once  naturally 
growing  forty  acres  of  timber,  which  has  been 


1829. 

TREES  DEFICIENT  IN  QUALITT-NOT  TIM- 
BER LAND. 

MATTERN   V,    PARPET. 

If  trees  at  maturity  become  deficient  in  qual- 
ity, so  as  to  render  them  unserviceable  for  the 
purposes  for  which  timber  trees  are  ordinarily 
used,  the  land  upon  which  they  grow  cannot 
properly  be  designated  timber  land. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  November  26,  1883. — 2  L.  D.,  272 ;  to 
C.  L.  O.,  299 ;  see  No.  1997. 


1830. 

INSUFFICIENT  EXCUSE  OF  CONTESTANT, 
FOR  NOT  FILING  APPLICATION  FOR  EN-' 
TRY. 

FLEENfR  V.   FREKLAND. 

Where  a  timber  culture  contestant  merely 
informs  the  local  officers  of  his  willingness  to 
file  an  application  to  enter  with  hi?  applica- 
tion to  contest,  but  does  not  offer  the  applica- 
tion for  filing,  their  erroneous  advice  that  it  is 
unnecessary  does  not  excuse  his  failure  to  file 
it,  but  he  may  file  a  new  contest. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  7,  1883. — 2  L.  D.,  290;  10 
C.  L.  O.,  315 ;  sec  No.  135. 


1831. 


SPECIAL  A«ENT'S  RBPORT-NOTICB-CAN- 

CELLATION. 

THE   LE  COCQ  CASES. 

A  filing  or  entry  cannot  be  canceled  by  the 
Commissioner  of  the  General  Land  Office  on 
the  mere  tx  parte  report  of  a  special  agent. 
In  cases  of  alleged  fraud,  a  hearing  must  be 
ordered  before  the  local  land  officers,  and  the 
defendants  duly  notified  and  allowed  an  op- 
portunity to  be  heard  in  defense  of  their  rights. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  13,  1883. — 2  L.  D.,  784;  10 
C.  L.  O.,  305. 


1832. 

ENTRY  ON  LAND  NOT  DEYOID  OF  TIMBER 
-PREFERENCE  RIGHT. 

BUSE  V.    ROBERT. 

There  is  no  authority  of  law  for  contest 
against  timber  culture  entries  that  have  been 
made  on  land  not  devoid  of  timber.     But  if 


the  Land  Department  has  accepted  such  con- 
test for  its  own  benefit,  and  if  upon  the  proofs 
furnished  at  the  expense  of  the  contestant  the 
entry  is  canceled,  the  contestant  is  entitled  to 
a  preference  right  of  entry. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  December  14,  1883. — ^  L-  ^•^  ^9^  '*  '^ 
C.  L.  O.,  328. 

[See  Rule  i  of  Rules  of  Practice,  approved 
August  13,  1885.] 


1833. 

TIMBER  CULTURE-INCORPORATED  LIMITS. 

JAMES   M.    DAYTON. 

A  timber  culture  entry  cannot  be  made  on 
lands  within  the  incorporated  limits  of  a  city 
or  town. 

Acting  Commissioner  Harrison  to  register 
and  recorder,  Aberdeen,  Dak.,  December  28, 
1883.— 2  L.  D.,  634  ;  10  C.  L.  O.,  327. 


1834. 


APPLICATION-  QUALIFICATION  -  AFFI- 
DAVIT. 

SCOTT  V.    LIKDKE. 

The  application  of  contestant,  unaccompan- 
ied by  affidavit  showing  his  qualifications  for 
entry,  is  insufficient  to  render  contest  legal. 

Secretary  Teller  to  Commissioner  McFar- 
land,  December  31,  1883. — 2  L.  D.,  292 ;  10 
C.  L.  O.,  349 ;  see  No.  135. 


1835. 


PRE-EMPTOR-ATTEMPTED  CONTEST- 
PREFERENCE  RIGHT. 

BUTTERY  7J.  SPROUT. 

Where  a  preemptor  seeks  to  contest  a  tim- 
ber culture  entry,  such  attempted  contest  con- 
fers no  preference  right,  and  is  no  bar  to  a 
subsequent  contest  properly  initiated  by  a 
homestead  or  timber  culture  applicant. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  4,  1884. — 2  L.  D.,  293;  10  C. 
L.  O.,  349;  see  No.  1990. 
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1836. 

IMPROPERLY  OBTAINED-MENTAL 
HELPLESSNESS. 

DUNCAN  V.  CAMPBELL. 

A  relinquishment  obtained  while  the  claim- 
ant was  in  a  drunken  stupor,  and  objected  to 
afterwards,  cannot  be  considered  a  voluntary 
act. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  8,  1884. — 2  L.  D.,  325  ;  10  C. 
L.  O.,  349. 


1837. 


APPLICATION  TO  CONTEST-FRAUD- 
PREFERENCE  RIOHT. 

WHEELAN   V.  TAYLOR. 

A  contest  on  other  grounds  or  by  a  different 
party  should  not  be  allowed  while  an  applica- 
tion to  contest  is  pending. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  10,  1884. — 2  L.  D.,  295  ;  lo  C. 
L.  O.,  350;  see  Nos.  225,  231,  336,  445,  462, 
484,  534,  541,  1838,  1910,  1930. 


never  be  patented,  Griffiths*  timber   culture 
entry  is  allowed  to  stand. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  18,  1884. — 2  L.  D.,  256 ;  10  C. 
L.  O.,  366. 


1840. 


1838. 

DEVOID  OF  TIMBER. 

WHEELON  V.  TALBOT. 

The  evidence  in  this  case  shows  that  the 
timber  trees  growing  upon  the  land  are  either 
dead  or  dying,  and  valueless  for  timber  pur- 
poses. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  14.  1884. — 2  L.  D.,  273;  lo  C. 
L-  O.,  365  ;  see  Nos.  1837,  1997. 


FILLING  DATE  IN  BLANK  BT  ATTORNEY 
IMMATERIAL. 

DUMAS   V.  COOK. 

The  filling  in  of  a  date  in  a  blank  form  by 
an  attorney,  as  described,  is  immaterial,  and 
does  not  affect  the  validity  of  the  affidavit. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  28,  1884. — 2  L.  D.,  260;  10 
C.  L.  O.,  356. 


1841. 


SCATTERING  TREES-DEVOID  OF  TIMBER. 

BENJAMIN     LOOMIS    ET  AL. 

The  affidavits  filed  by  the  applicants,  as 
well  as  the  official  plats,  show  but  a  scanty 
growth  of  timber  on  the  section  ;  entry  is  al- 
lowed without  further  investigation. 

Secretary  Teller  to  Commis,sioner  McFar- 
land,  January  28,  1884. — 2  L.  D.,  274  j  10 
C.  L.  O.,  365 ;  see  No.  1997. 


1842. 


1839. 

LIMITATION-ONE  ENTRY  IN  A  SECTION. 

RICHARD  GRIFFITHS. 

In   view  of  the  fact  that  the  prior  timber 
culture  entry  in  the  section  is  illegal,  and  can 


FAILURE  TO  FILE-NEW    CONTEST-DATE 

OF  RIGHT. 

FERGUS   V.    GRAY. 

Notwithstanding  contestant  did  not  file  his 
application  to  enter  the  land  until  after  the 
hearing,  he  is  allowed  to  proceed  with  a  new 
contest,  dating  his  right  from  the  time  he  filed 
his  application  to  enter,  subject  to  any  inter- 
vening adverse  rights. 

Secretary  Teller  to  Commissioner  McFar- 
land,  Februarys,  1884.— 2  L.  D.,296;  li  C. 
L.  O.,  99;  see  No.  135. 
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1843. 

ILLEGAL  CONTEST-STATUTORY  RIGHT 
OP  THIRD  PERSON. 

HEKRIMAN  V.    HERRIMAN. 

The  pendency  of  an  illegal  contest  is  no 
bar  to  the  statutory  right  of  a  third  person  to 
make  entry  and  institue  a  proper  contest  on 
the  failure  of  the  former  entryman  to  comply 
with  the  law,  especially  in  this  case,  where 
the  dismissal  of  the  illegal  contest  was  re- 
quested by  the  contestant  himself. 

Secretary  Teller  to  Commissioner  McFar 
land,  February  7, 1884.— 2  L.  D.,  297;  10  C. 
L.  O.,  376;  see  No.  135. 


Such  agreement  should  be  respected  where  it 
settles  a  controversy  like  the  one  in  this  case, 
and  should  not  be  overthrown  because  of  a 
technical  violation  of  a  Rule  of  Practice. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  21,  1884. — ^  L-  ^-v  257 ;  10 
C.  L.  O.,  398. 


1844. 


NORTHERN  PACIFIC  RAILROAD  COMPANY 

Y8.  CURRY. 

In  view  of  the  irregularity  in  the  procedure, 
and  of  Curry's  good  faith,  his  case  falls  within 
the  exceptions  to  the  rule  laid  down  in  Owen 
V.  Russell  (9  C.  L.  O.,  iii),  and  his  second 
timber-culture  entry  will  be  regarded  as  an 
amendment  of  his  first  entry, 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  19,  1884.—- 2  L.  D.,  852;  10 
C.  L.  O.,  400. 


1845. 


MATERIAL  ALTERATION  BY    ATTORN  EY- 
NOT  ALLOWED. 

ANDREW   C.   MILNE. 

A  timber  culture  application  cannot  be 
altered  or  amended  by  an  attorney  to  include  a 
a  different  tract. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  20,  1884.— 2  L.  D.,  261 ;  1 1 
C.  L.  O.,  7. 


1846. 


1847. 


PLACE  OP  OPPICIAL  BUSINESS  -  TRANS- 
ACTION THEREOP  AT  PRIVATE  RESI- 
DENCE UNWARRANTED 

CLEWELL  AND   MARSH. 

A  check  on  a  bank  in  payment  of  fees  is 
not  money.  The  transaction  of  official  busi- 
ness qX  a  private  residence  or  other  place  than 
that  designated  is  unwarranted  by  law. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  4,  1884. — 2  L.  D.,  320;  ii  C. 
L.  O.,  3. 


AMICABLE   AGREEMENT- PRIOR   RIGHT- 
WAIVER-TBCHNICAL  VIOLATION. 

AYERS  V,   BUELL  AND  CONNALLY. 

A  prior  right  by  virtue  of  a  contest  njfiy  be 
waived  in  part  by  an  amicable  agreement. 


1848. 


SPECULATIVE   PURPOSES  -  CULTIVATION- 
GOOD  PAITH-SALE  OP  LAND. 

KLOCK   V.    HUSTED. 

Husted  entered  in  1876,  but  claimed  the 
benefits  of  the  act  of  1 878.  This  act  enlarged 
the  provisions  of  the  act  of  1874,  ^^^  is  not 
inconsistent  therewith  in  respect  to  affidavit 
required,  to  the  effect  that  the  entry  is  made 
for  the  cultivation  of  timber,  for  his  own  ex- 
clusive use  and  benefit,  in  good  faith  for  him- 
self, and  not  for  the  purpose  of  speculation. 

The  evidence  shows  the  law  not  to  have 
been  complied  with  in  this  respect,  as  Husted 
had  bargained  and  sold  or  agreed  to  sell  the 
entire  tract  to  another,  who  was  to  cultivate 
the  land  for  a  time  for  a  part  of  the  proceeds 
of  the  agricultural  ':rop.  Heldf  That  the  entry 
should  be  canceled,  as  not  having  been  made 
with  a  view  to  appropriate  the  land  to  his  own 
use,  but  for  speculative  purposes. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  5,  1884. — 2  L.  D.,  329;  11  C. 
L.  O.,  26. 
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1849. 

LOST  PAPERS-LACHES  EXCUSED-IM- 
PR0VEMENT8. 

ANDERSON   v.  SLATER,   AND  AASLAND  V. 

SLATER. 

Aasland's  contest  papers  were  lost  in  the 
local  land  office.  Notwithstanding  the  lapse 
of  five  years,  he  is  allowed  to  enter  the  land 
in  view  of  his  improvements  and  of  the  evi- 
dence of  Slater's  abandonment.  The  recent 
contest  of  Anderson  is  dismissed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  7,  1884. — 2  L.  D.,  299;  11  C. 
L.  O.,  42. 


1850. 


FAILURE-  CANCELLATION-  PREFERENCE 

RIGHT. 

SATTERLEE  V,   DIBBLE. 

As  failure  to  cultivate  during  the  seventh 
and  eighth  years  is  shown,  the  timber  culture 
entry  is  ordered  canceled.  As  no  application 
to  enter  was  filed,  the  contestant  is  allowed  a 
preference  right  of  entry  under  the  act  of  May 
14,  x88o. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  15,  1884. — 2  L.  D.,  307; 
II  C.  L.  O.,  57. 


1851. 


CONTEST  OF  TIMBER-CULTURE  ENTRY  FOR 
FRAUD-SUSPENSION  DURING  INVESTI- 
GATION. 

THE  SPENCER   CASE. 

The  Statute  gives  an  individual  no  right  to 
contest  a  timber  culture  entry  for  fraud,  but 
provides  lor  contests  of  such  entry  for  failure 
to  comply  with  the  law  only.  When  an  entry 
is  undergoing  investigation  for  alleged  fraud 
all  proceedings  regarding  the  disposition  of 
the  land  are  suspended,  and  no  contest  to  can- 
cel the  entry  will  be  allowed. 


Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  March  24,  1884.-^2  L. 
D.,  785- 

[See  Rule  i  of  Rules  of  Practice,  approved 
August  13,  1885.] 


1852. 

OBJECT-OYERTURNING  SOIL. 

BLUM  V.    PETSCH. 

The  object,  to  be  attained  during  the  first 
year  by  a  timber  culture  claimant  is  a  thorough 
overturning  of  the  soil,  not  in  spots,  but  con- 
tinuously throughout  the  prescribed  area.  It 
is  immaterial  whether  this  object  be  accom- 
plished by  plowing  or  otherwise. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  24,  1884.— 2  L.  D.,  264 ; 
II  C.  L.  O.,  25. 


1853. 


ACTS  OF  APPLICANT-GOOD  FAITH-DATE 

OF  CONTEST. 

BENNETT  V.   TAYLOR. 

The  petition,  in  an  affidavit  of  contest  against 
a  timber  culture  entry,  that  the  contestant  "  be 
allowed  to  enter  said  tract  under  the  home- 
stead laws,"  is  a  sufficient  application  to  vali- 
date the  contest. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  25,  1884.— 2  L.  D.,  42;  11  C. 
L.  O.,  43  ;  see  No.  135. 


1854. 


DECLARATION  OF  INTENTION-ABSENCE 
FROM  UNITED  STATES. 

MCMURTRIE  V.  WRIGHT. 

An  alien  may  declare  his  intention  to  be- 
come a  citizen  of  the  United  States,  make  a 
timber  culture  entry,  and  be  absent  from  the 
United  States  thereafter  for  two  years  or  more 
without  forfeiting  his  entry,  provided  he  rc- 
turBs  and  the  timber  culture  law  is  complied 
with. 
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Secretary  Teller  to  Commissioner  McFar- 
land,  March  27,  1884.-2  L.  D.,  251 ;  11  C. 
L.  O.,  25. 


1855. 


TBAN8P0RTATI0N   BY  MAIL-CONSIDERA- 
TION  TO  BE  ACCORDED 

WILLIAM   C.   YOUNG. 

Where  a  relinquishment  was  received  by 
mail,  but  the  letter  transmitting  it  was  not 
opened  by  the  local  officers  for  some  time 
afterwards,  the  relinquishment  is  to  be  re- 
garded as  filed  at  the  moment  of  the  receipt 
of  the  letter  containing  it. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  28,  1884. — 2  L.  D.,  326; 
1 1  C.  L,  O.,  26. 


1856. 


ACTS  OP  PUBLIC  OPPICERS-OFPICIAL 
ERROR -PRIOR  RIGHTS. 

STEPHEN   S.  GIBSON. 

The  timber  culture  entry  of  Gibson  is  al- 
lowed Rostand,  as  the  error  in  the  case  was 
the  Government's,  and  no  prior  rights  are 
now  involved. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  31,  1884. — 2  L.  D.,  244; 
II  C.  L.  O.,  43. 


Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  March  31,  1884.— 2  L.  D.,  311 ; 
II  C.  L.  O.,  $4. 


1857. 


DESERTED  WIPE-HEAD  OP  PAMILT-RE- 
LINUUISHMENT -PREFERENCE   RIGHT. 

GLAZE  V.  BOGARDUS. 

A  deserted  wife  is  the  head  of  a  family 
within  the  meaning  of  the  law,  and  entitled 
to  make  a  timber  culture  entry. 

When  an  entry  is  relinquished  after  a  con- 
test to  cancel  it  is  commenced,  the  relinquish- 
ment inures  to  the  benefit  of  the  contestant, 
who  has  the  preference  right  of  entry  by  law. 


1858. 

OFFER  TO  ENTER-ERRONEOUS  ADVICE. 

MEILKB  V.  YOUNG. 

Where  at  the  time  of  commencing  a  con- 
test to  cancel  a  timber  culture  entry,  the  con- 
testant tendered  his  application  to  homestead 
the  land,  and  wa^ad vised  that  such  application 
was  not  required,  and  the  contestant  relied  on 
such  advice,  although  it  'was  erroneous,  his 
contest  will  not  be  dismissed  as  illegal. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  10,1884 2  L.  D.,  245;    II  C. 

L.  O.,  74;  see  No.  135. 


1859. 


AFPIDAVIT  OF  CONTEST-TIME  FOR 
MAKING. 

STEWART  V.  CARR. 

In  timber  culture  cases  the  affidavit  of  con- 
test must  be  made  after  the  year  has  expired. 
The  difference  of  one  day  is  material. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  II,  1884. — 2  L.  D.,  249;  II  C. 
L.  O.,  42. 


I860. 


OFFER  TO  FILE  APPLICATION  EQUIVALENT 
TO  FILING  -  PREFERENCE  RIGHT-IR- 
REGULARITT  OF  APPEAL. 

PIERCE  V.  BENSON. 

In  a  timber  culture  contest,  an  offer  to  file 
an  application  to  enter  is  equivalent  to  filing. 
The  contestant,  having  proved'  his  allegations, 
is  entitled  to  a  preference  right  of  entry. 

Notwithstanding  intormality  of  appeal,  the 
contest  is  sustained,  and  entry  canceled. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  21,  1884. — 2  L.  D.,  319;  II  C. 
L.  0.,5o;  see  No.  135. 
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1861. 

BREAKING-ALLEGATION  OP  NON-COM- 
PLIANCE. 

WORTHINGTON  V,  WATSON. 

If  eighteen  months  have  elapsed  from  date 
of  entry,  it  is  not  sufficient  to  allege  non-com- 
pliance with  the  law  during  the  first  year,  but 
it  must  be  alleged  that  the  proper  amount  of 
breaking  was  not  done  the  first  year,  nor  up 
to  the  time  the  affidavit  was  executed,  or  the 
contest  cannot  be  allowed. 

Secretary  Teller  to  Commissioner  McFar- 
land,  April  23,  1884. — 2  L.  D.,  301 ;  11  C. 
L.  O.,  55. 


1862. 

PREPARATION  OP  LAND  -  CONDITION    OF 
TREES-ADDITIONAL  TIME. 

BENJAMIN   F.   LAKE. 

The  preparation  of  the  land  and  planting 
of  trees  are  acts  of  cultivation,  and  the  time 
actually  so  employed  should  be  computed  as 
part  of  the  eight  years  required  in  timber  cul- 
ture cases. 

If  at  the  expiration  of  eight  years  from  date 
of  entry  the  timber  growing  upon  a  claim  is 
not  in  a  fit  condition  to  meet  the  requirements 
of  the  law,  the  claimant  may  be  allowed  hve 
years  additional  time  in  order  to  attain  the 
required  results,  as  in  this  case,  notwithstanding 
the  party  had  22,600  trees  upon  his  claim. 

Commissioner  McFarland  to  register  and 
receiver,  Bloomington,  Nebr.,  April  25,  1884. 
— 2  L.  D.,  309;    II   C.   L.  O.,  75;    see  No. 

135- 


1863. 


RECONSIDERATION-  OFFICERS'    NEGLECT. 

POSTLE  V.   STRICKLER. 

A  timber- culture  contestant's  rights  should 
not  be  prejudiced  by  his  failure  to  file  motion 
for  reconsideration  of  decision  until  five 
months  after  the  required  time,  where  the  ex- 
cuse for  such  failure  is  the  neglect  of  the  local 


officers  to  complete  the  record  of  the  case  by 
including  therewith  his  application  to  enter. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  29,1884. — 2  L.  D.,  246;  lie. 
L-  O.,  55;  see  Nos.  1871,  1928. 


1864. 

ILLEGALITY  IN  INCEPTION  OP  ENTRY. 

CAROLINE   HALVORSON. 

A  contest  before  the  local  officers  may  be 
instituted  against  a  timber-culture  entry  fo 
illegality  in  its  inception,  without  awaiting  in- 
structions  from  the  Commissioner. 

Secretary  Teller  to  Commissioner  McFar- 
land, April  29,  1884. — 2  L.  D.,  302;  II  C. 
L.  O.,  56;    see  Rule  i  of  Rules  of  Practice, 
approved  August  13,  1885. 


1865. 


PAILURE  TOPILE-OPFICIAL  MISIN- 
FORMATION. 

BURROWS   V,   FARNSWORTH. 

An  entryman  should  lose  no  rights,  where, 
through  the  misinformation  of  the  local  officers, 
he  failed  to  file  his  application  to  enter  in 
time.  In  cases  of  doubt,  additional  proof  may 
be  called  for  and  the  statement  of  the  local 
officer  requested. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  20,  1884. — 2  L.  D.,  247;  11  C.  L. 
O.,  114. 


1866. 


ENTRY  EXTINGUISHED-OPERATION  OF 

LAW. 

ALBERT   G.   HARRIS. 

The  entry  had  been  extinguished  by  ojjer- 
ation  of  law,  so  that  when  the  would-be  con- 
testant applied  there  was  no  foundation  for  a 
contest. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  29,  1884. — 2  L.  D..  304;  11  C.  I-. 
O.,  163. 
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1867. 

SIZE  OF  TREES-FINAL  PROOF-REQUIRE- 
MENTS OF  LAW. 

JOHN   SHOTTEN. 

It  is  not  only  the  number,  but  the  size  of 
the  trees,  that  meets  the  requirements  of  the 
timber- culture  law  of  June  14,  1878. 

Commissioner  McFarland  to  Hon.  S.  R. 
Peters,  House  of  Representatives,  May  31, 
1884.— -2  L-  I^M  328;  II  C.  L.  O.,  117. 


1868. 


FRAUDULFNT  ENTRY-STATUTORY  RIGHT 
-INNOCENT  PARTY-RELINQUISHMENT 
-CANCELLATION. 

JOSEPH    HUKD. 

The  theory  that  a  certain  entry  was  fraudu- 
lent at  inception  cannot  operate  to  defeat  the 
statutory  right  of  another  to  enter  the  land, 
who  was  not  a  party  to  such  fraud. 

An  entry  should  be  canceled  instanter  upon 
the  filing  of  a  relinquishment,  without  regard 
to  preference  right.  (See  circular  of  January 
12,  1883,  9  Copp,  194.) 

Secretary  Teller  to  Commissioner  McFar- 
land, June  4,  1884. — 2  L.  D.,  316;  II  C.  L. 
O.,  105 ;  see  No.  298. 


When  a  relinquishment  is  filed  as  the  result 
of  a  contest,  no  further  evidence  in  the  con- 
testant's behalf  is  needed,  for  the  entry  no 
longer  exists,  and  the  record  is  cleared. 

Where  a  timber-culture  entryman,  in  antici- 
pation of  failure  to  comply  with  the  law, 
erects  a  house  and  cultivates  the  land,  he  can- 
not be  allowed  a  homestead  entry  on  the  land 
in  the  face  of  a  contestant. 

In  absence  of  any  provision  in  the  local 
law  or  in  the  Rules  of  Practice,  forbidding 
the  attorney  in  a  case  from  acting  as  a  notary 
I  public  in  the  preparation  of  an  affidavit  for  his 
client,  there  is  no  reason  for  declaring  a  con- 
test illegal  because  based  upon  such  affidavit. 
Testimony  in  a  case  should  not  be  taken  be- 
fore a  notary  public  who  is  the  attorney  of  rec- 
ord. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  27,  1884. — 2  L.  D.,  265  ;  ii  C.  L. 
O.,  116;  see  No.  1857. 


1869. 

TIMBER-CULTURE  ENTRY-CONTEST 

LILLY  V.  THOM  ET  AL. 

Sale  of  relinquishment  is  sufficient  charge 
to  authorize  a  contest. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Huron,  Dak.,  June  21, 1884. — 4  L.  D., 
245-  

1870. 

C0NTE8T-RBLINQUISHMENT-NEW  ENTRY 
-EVIDENCE-IMPROVEMENTS. 

MCCALL  V.    MOLNAR. 

While  a  contest  is  pending,  the  timber  cul 
ture  entryman  may  file  a  relinquishment,  and, 
if  qualified,  make  homestead  of  the  same  land. 
But  such  homestead   entry  is  subject  to  the 
contestant's  rights. 

42 


1871. 


PRACTICE-  RECONSIDERATION ;   OFFICIAL 

NEGLECT. 

POSTLE  V.   STRICKLER. 

Where  a  contest  was  dismissed  which  would 
have  been  sustained  if  all  the  facts  had  been 
before  the  Department  at  the  time,  and  the 
error  was  subsequently  corrected  on  review, 
the  fact  that  the  application  for  reconsideration 
was  not  made  within  thirty  days,  as  required 
by  the  Rules  of  Practice,  is  not  material. 

The  plaintiff  in  a  valid  contest  can  lose  no 
rights  through  the  neglect  of  the  local  officers 
to  perform  their  duties  correctly. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  July  25,  1884. — 3  L.  D.,  42  ;  11 
C.  L.  O.,  164 ;  see  Nos.  1863,  1928. 


1872. 


WITHDRAWALS  OF  LAND  BY  COMMIS- 
SIONER. 

DAVID   B.    EMMERT. 

The  Commissioner's  withdrawal  from  entry 
of  a  township  pending  the  survey  of  a  town's 
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claim  which  is  supposed  to  be  embraced  in  it, 
is  legal  if  not  disapproved  by  the  Secretary. 

Acting  Secretary   Joslyn  to  Commissioner 
McFarland,  July  29,  1884. — 3  L.  D.,  55. 


1873. 


TIKBER  CULTURE-CULTIVATION-RE- 
PLANTING. 

DOUGLAS  V.  JENSON. 

Such  method  of  cultivation  should  be  adop- 
ted in  each  locality  as  will  best  protect  and  se- 
cure the  growth  of  the  trees. 

Although  it  appeared  at  the  hearing  in  1883 
that  the  entryman  had  not  replanted  two  acres 
that  were  destroyed  by  fire  in  1881,  it  being 
shown  that  he  had  more  than  the  requisite 
number  of  trees  on  the  tract  of  his  own  plant- 
ing to  re-set  the  burnt  tract,  and  that  the  re- 
planting was  only  postponed  for  the  ultimate 
good  of  the  trees,  the  entry  was  not  disturbed. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Crookston,  Minn.,  July  30, 1884. 
— ^4  L.  D.,  162;   12  C.  L.  O.,  256. 


1874. 

CONTEST-REHEARING;  FRAUD. 

ANNA   M.    MOSES. 

Allegation  of  fraud,  corroborated,  though 
irregularly  made,  is  ground  for  rehearing. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  2,  1884. — 3  L.  D.,  57; 
II  C.  L.  0.,  149. 


1875. 


TIMBER  CULTURE-CONTEST,  APPLICA- 
TION. 


ADAIR  V.    NEAL. 


Where  timber  culture  contestant  filed   an 
application  for  the  land  after  date  of  initiating 


contest,  but  before  dismissal  of  the  contest  un- 
der the  Bundy- Livingston  decision,  he  may 
have  a  new  contest  as  of  date  of  said  filing  in 
the  absence  of  intervening  adverse  rights. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  28,  1884. — 3  L.  D.,  95  ; 
II  C.  L.  O.,  184;  see  No.  135. 


1876. 


TIMBER  CULTURE  CONTEST-PRACTICE. 

BOWERS   ET   AL.    V.    OI.SON. 

An  affidavit  of  contest,  of  record,  on  which 
no  action  has  been  taken  does  not  necessarily 
constitute  a  bar  to  the  subsequent  suit  of  an- 
other. 

Where  the  contestant  in  his  suit  failed  to 
properly  describe  the  entry  attacked,  through 
misinformation  derived  from  the  local  office, 
his  rights  were  held  to  be  not  prejudiced  there 
by. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  29,  1884. — 3  L.  D.,  569  ; 
II  C.  L.  O.,  201. 


1877. 


TIMBER  CULTURE-DEVOID  OF  TIMBER. 

BOX   V.    ULSTEIN. 

An  "adequate  supply  of  timber"  exists, 
within  the  meaning  of  the  rule  in  Blenkner  v, 
Sloggy,  and  bars  a  timber- culture  entry,  when 
on  a  section  there  are,  or  probably  will  be,  ten 
acres  of  trees,  or  sixty-seven  hundred  and 
fifty  trees,  living  and  thriving. 

That  many  trees  are  small,  and  others 
burned  off,  or  cut  off,  does  not  change  the  fact 
that  nature  has  already  done  for  the  section 
what  the  timber  culture  law  was  designed  to 
do. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  11,  1884. — 3  L.  D.,  143; 
II  C.  L.  O.,  234;  see  Nos.  1789,  1997. 
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1878. 

PRE7ERREP  RIGHT  OF  CONTEST 

SMITH   V.   DONEGH    ET  AL. 

The  right  to  contest  an  entry  is  held  to  He  with 
one  who  has  been  allowed,  through  inadver- 
tency of  the  Government  officers,  to  make  and 
hold  for  five  years,  a  homestead  entry  in  con- 
flict therewith. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  North  Platte,  Nebr.,  Ootober 
i6,  1884. — 4  L.  D.,304;  12  C.  L.  O.,  273. 


1879. 

TIMBER  CULTURE-RBLINQUISHMENT. 

EVA  BROWN. 

Where  one  purchases  of  a  timber-culture 
entryman  his  relinquishment,  it  may  be  made 
the  basis  of  an  entry  by  filing  it  with  an  appli- 
cation for  the  land,  but  it  may  not,  by  retain- 
ing It,  become  the  basis  of  a  contest  'by  the 
purchaser.     Greene  v.  Graham  distinguished. 

In  this  case  the^  contestant,  who  acted  ignor- 
antly,  but  in  good  faith,  may.  as  there  is  no 
adverse  claim,  enter  the  land. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  20, 1884. — 3  L.  D.,  150; 
11  C.  L.  O.,  234;  see  No.  1964;  see  also 
Drake  v.  Schupp,  April  15,   1885. — 12   C.  L. 

O.,  35- 


1880. 


TIMBER  CULTURE-SECOND  ENTRY. 

JOHN    A.   ADAMSON. 

A  timber  culture  applicant  is  bound  under 
the  law  to  know  that  the  land  is  subject  to 
entry;  if  he  enters  land  not  devoid  of  timber, 
or  covered  by  another  claim  of  record  not  a 
bar  to  entry,  or  occupied  and  improved  by 
another  without  claim  of  record,  he  exhausts 
his  right,  and  will  not  be  allowed  another 
entry. 

The  practice  of  making  entries,  selling  re- 
linquishments of  such  entries,  or  compel hng 
prior  claimants  to  buy  off  a  contest,  and  then 


applying  for  new  entries  because  of  alleged 
prior  rights,  has  become  an  abuse  which  de 
mands  a  strict  enforcement  of  the  law. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Valentine,  Nebr.,  October  22, 
1884. — 3  L.  D.,  152 ;  II  C.  L.  O.,  235. 


1881. 

TIMBER  CULTURE-BREAKING. 

FLEMINGTON  V.   EDDY. 

The  timber  culture  law  does  not  require  the 
breaking  to  be  done  by  the  claimant  in  person, 
and  he  may  therefore  adopt  as  his  own  the 
breaking  done  by  another  and  abandoned. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  October  29,  1884. —3  L.  D.,482  ; 
II  C.  L.  O.,  251. 


1882. 


TIMBER  CULTURE-CONTESTANT'S  RIGHT 

OF  ENTRY. 

HENDERSON   V.   CROSBY. 

Before  the  successful  contestant  is  allowed 
to  make  entry  he  is  required  to  show  that  he 
has  not  exhausted  his  right  to  make  the  same 
since  filing  application. 

Acting  Commissioner  Harrison  to  register 
and  receiver.  Devil's  Lake,  D.  T., October  30, 
1884. — 3  L.  D.,  360;   II  C.  L.  O.,  357. 


1883. 

TIMBER  CULTURE-ILLEGAL  ENTRY. 

DAVID    P.  UTZ. 

A  second  timber  culture  entry  which  has 
been  (by  mistake)  allowed  on  the  same  sec- 
tion, being  illegal,  does  not  1>ar  the  recep- 
tion of  a  legal  application  ;  in  such  cases, 
however,  the  application  must  be  suspended 
whilst  the  applicant  tests  the  validity  of  the 
alleged  illegal  entry. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  November  lo,  1884. — 3  L.  D., 
181;  II  C.  L.  O.,  256. 
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1884. 

TIMBER  CULTURE-RELINQUISHMENT ; 

CONTEST 

BEERS  V.   MILLER. 

One  who  makes  and  relinquishes  a  timber 
culture  entry  (for  another's  benefit)  exhaxists 
his  right  under  the  law.  One  who  contests 
and  procures  cancellation  of  a  second  and 
illegal  entry  acquires  a  preferred  right  of  en- 
try. 

Secretary  Teller  to  Commissioner  McFar- 
land,  November  14,  1884. — 3  L.  D.,  185  ;  11 
C.  L.  O.,  264. 

1885. 

TIMBER  CULTURE-ENTRY. 

•      WILLIAM   A.  COX. 

Land,  shown  by  field  notes  of  survey  to  be 
timber  land,  not  subject  to  entry  under  the 
timber  culture  acL 

Entry  of  land  m  different  sections  not  ad. 
missible. 

Commissioner  McFarland  to  register  and 
receiver,  Rt)sel)urg,  Oreg.,  December  3,1884. 
— 3  L.  D.,  361  ;   II  C.  L.  O.,  280. 


one-half  acres,  instead  of  ten,  under  cultiva- 
tion and  planted  as  required,  should  not  cause 
the  cancellation  of  his  entry.  He  is  advised 
of  the  importance  of  fully  complying  with 
the  requirements  before  making  final  proof, 

Secretary  Teller  to  Commissioner  McFar- 
land, December  6,  1884. — 3  L.  D.,  365. 


1888. 


1886. 

PRACTICE-SUSrENSION  FROM  ENTRY. 

•    JOHN    KIRKPATRKK. 

While  all  action  affecting  these  tracts,  and 
a  large  number  of  others,  embraced  by  what 
are  known  as  "  the  Spencer  entries,"  was  sus- 
pended by  the  Commissioner,  pending  inquiry 
into  their  legality,  the  entries  in  question  were 
allowed  ;  they  were  allowed  erroneously,  and 
must  be  canceled. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  5,  1884. —  3  L.  D.,  238;  ii 
C.  L.  O.,  294. 


CONTEST-EXECUTION  OF  AFFIDAVIT. 

WILLIAM    R.  SUTLEY. 

An  affid.ivit  of  contest  against  a  timber  cul- 
ture entry  in  Dakota,  executed  before  the  at- 
torney of  record  for  the  contestant,  is  not  there- 
for invalid  under  the  Dakota  code. 

Traugh  v.  Ernst  (where  the  question  arose 
prior  to  issue  of  notice)  and  Sweeten  v.  Stev- 
enson (where  the  testimony,  also,  was  taken 
before  the  contestant's  attorney),  in  so  far  as 
they  conflict  with  this  decision,  are  overruled. 

Assistant  Secretary  Joslyn  to  Commissioner 
McFarland,  December  12,1884.-3  L-  I^-t 
248;  see  No.  321. 


1887. 

TIMBER  CULTURE-GOOD  FAITH. 

TlIo.MPSON   7'.  SANKEY. 

In  view   of  the    timber  culture   claimant's 
good  faith.,  the  fact  that  he  has  but  eight  and 


1889. 

TIMBER  CULTURE-FINAL  PROOF 

CHAR1.es    E.  PATTERSON. 

Preparing  the  soil  and  planting  the  trees 
are  acts  of  "  cultivation,"  and  the  time  there- 
in consumed  is  a  part  of  the  eight  years  of 
cultivation  recjuired  by  the  timber  culture  law. 
Wherefore  the  law  requires  that  there  shall  be 
6,750  living  and  thrifty  trees  at  date  of  final 
proof,  of  which  one-half  must  have  been  ac- 
tually growing  for  five  years  and  one-half  for 
four  years. 

Timber   culture  entry  was   made  in  May, 

1875,  *'^"^  ^^  entryman  plnnted  eleven  acres 
of  trees   (twelve  feet  apart)  in  the  spring  of 

1876,  replaced  those  >*hich  were  missing  in 
1878,  filled  in  with  trees  and  cuttings  (so  that 
they  were  four  feet  apart)  in  i879,and  showed 
11,500  living  and  thrifty  timber  trees  at  final 
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proof  in  October,  1883  :  Held,  that  he  has  not 
fully  complied  with  the  law,  proof  having  been 
prematurely  made. 

Assistant  Secretary  Joslyn  lo  Commissioner 
McFarland,  December  18,  1884. — 3  L.  D., 
260;  II  C.  L.  0.,298;  see  No.  135. 


1890. 


TIMBER  CULTURE-PREVIOUS    BREAKING. 

BEATTIE  V,   DOW. 

Breaking  done  in  some  previous  year  can- 
not be  deemed  a  compliance  with  law  by  a 
subsequent  cntryman,  who  does  nothing  him- 
self, and  makes  no  use  of  such  breaking. 

Acting  Commissioner  Harrison  to  register 
and  receiver,  Fargo,  Dak.,  December  28, 1884. 
— 3  L.  D.,  483  ;  II  C.  L.  O.,  313;  see  Nos. 
1774,  i960. 


1891. 

TIMBER  CULTURE-PINAL  PROOF. 

SAMUEL   G.   LEAVITT. 

Where,  nine  and  one-half  years  after  entry, 
the  trees  averaged  but  two  and  one-half  inches 
in  diameter  and  ten  feet  in  height,  the  final 
proof  is  rejected,  with  privilege  to  entryman 
of  filing  further  proof  within  thirteen  years 
after  date  of  entry. 

Assistant  Secretary  Joslyn  to  Commissioner 
McFarland,  January  5,  1885. — 3  L.  D.,  299; 
II  C.  L.  O.,  327  ;  see  No.  1895. 


1892. 


jection  because  of  the  irregularity  of  the  pro- 
ceedings may  not  afterwards  be  made. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  9,  1885. — 3  L.  D.,  309  ; 
II  C.  L.  O.,  339. 


CONTEST-AFPIDAYITS. 

GRAVES   V.   KEITH. 

Where  the  local  oflicers  issued  a  notice  of 
hearing,  for  invalidity  of  entry  (timber  cul- 
ture), on  verbal  allegations  of  the  informant, 
without  the  affidavit  of  contest  required  by  the 
Rules  of  Practice,  and  both  parties  appeared 
at  the  time  and  place  set,  and  the  trial  pro- 
ceeded without  objection  by  the  contestee,  ob- 


1893. 


ADVERSE  CLAIMS-SIMULTANEOUS  PILING. 

DOWNS  V.   MCGEE. 

On  the  day  plat  of  survey  was  filed  (Satur- 
day) ,  Downs  presented  timber  culture  applica- 
tion for  SE.  jiit  and  homestead  application  for 
SW.  j^,  depositing  the  money  for  the  fees 
and  commissions  with  a  friend,  to  be  paid 
when  called  for,  and  leaving  the  land  office ; 
shortly  afterwards  McGee  made  timber  culture 
application  for  SW.  ^  ;  the  register  adjudged 
the  two  timber  culture  applications  to  be  sim- 
ultaneously filed,  the  right  oi  entry  was  put 
up  at  auction,  and  sold  to  McGee,  who  made 
entry  on  the  SW.  j^ ;  on  Monday  following 
Downs  filed  another  homestead  application, 
alleging  settlement  and  residence  for  seven 
months,  whiph  was  allowed,  and  another  tim- 
ber culture  application,  which  was  rejected, 
and  Downs  appealed  :  Held  (i)  that  McGee 
might  have  sixty  days  in  which  to  show  cause 
why  his  entry  should  not  be  canceled;  (2) 
the  regulations  do  not  authorize  an  auction 
where  different  tracts  are  applied  for,  or  where 
one  of  thc^  parties  has  improvements  on  the 
tract ;  and  (3)  that  the  allowance  of  McGee's 
entry  was  not  a  bar  to  Downs's  timber  culture 
application. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  12,  1885. — 3  L.  D.,  311 ; 
1 1  C.  L.  O.,  344. 


1894. 

ENTRY-CONTEST;  RElAqUISHMENT. 

STAAB    71.   SMITH. 

B's  contest  against  A's  (timber  culture)  en- 
try was  dismissed  for  want  of  service,  on  A's 
motion  made  upon  special  appearance  at  the 
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hearing;  thereupon  A's  relinquishment  was 
filed  by  C,  who  had  purchased  it  prior  to  the 
initiation  of  the  contest,  together  with  C's  ap- 
plication for  entry,  dated  prior  to  the  cancella- 
tion, which  was  allowed ;  B.  afterwards  made 
application  for  entry :  Held  that  Cs  entry  must 
be  canceled,  and  B's  allowed. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  14, 1885. — 3  L.  D.,320; 
II  C.  L.  O.,  252;  see  Nos.  1757, 1798,  1879. 


1895. 


TIMBER  CULTURB-CULTIVATION;  SIZE 
OF  TREES. 

PETliR   CHRISTOFFERSON. 

Where  the  timber  culture  final  proof  fails 
to  show  definitely  that  the  required  number  of 
trees  have  been  actually  under  cultivation  for 
four  and  five  years,  respectively,  it  must  be  re- 
jected. 

Where  the  final  proof  shows  the  required 
number  of  trees,  that  they  are  living  and 
thrifty,  and  that  they  have  been  cultivated  for 
the  statutory  period,  it  should  not  be  rejected 
solely  because  they  happen  to  fall  below  a 
preconceived  standard  of  size ;  though  size 
may  well  be  considered,  in  connection  with 
other  facts,  in  determining  the  question  of 
compliance  with  law. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  January  22, 1885.— 3  L.  D.,  329  ; 
II  C.  L.  O.,  343;  see  No.  1891. 


1896, 


TIMBER  CULTURE- BREAKING;   CONTEST. 

PECK  V.  TAYLOR. 

Where  the  affidavit  in  a  timber  culture  con- 
test failed  to  show  the  continuance  to  date 
thereof  of  the  alleged  failure  to  break  and 
plant,  as  required  in  Worthington  v.  Watson, 
advantage  of  the  defect  may  be  taken  only  at 
the  hearing. 

Where  eight  and  three-quarter  acres  only 
were  broken  during  the  first  two  years,  by  mis- 


take, and  there  was  no  evidence  of  bad  faith 
it  is  not  ground  for  forfeiture. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  February  2,  1885. — 3  L.  D.,  372; 
see  No.  1861. 


1897. 


TIMBER  CULTURE-CONTEST  AFFIDAVIT. 

BENNETT  V.   GATES. 

In  view  of  the  evidence  submitted,  an  alle- 
gation that  the  entryman  has  "  wholly  aban- 
doned "  the  tract  is  held  sufficient. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  4, 1885. — 3  L.  D.,377  ;  11  C. 
L.  O.,  345. 


1898. 


8AMB-<0N  REVIEW). 

The  decision  in  this  case  was  not  intended 
to  overrule  the  former  practice  requiring  pre- 
cision in  the  affidavit  of  contest,  but  as  the 
hearing  had  been  held  and  the  entryman,  on 
the  evidence,  appeared  to  be  in  default,  the 
obvious  intent  of  the  contestant  was  accepted. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  11,  1885. — 3  L.  D.,  378;  11 
C.  L.  O.,  355. 


1899. 


TIMBER  CULTURE-GOOD  FAITH- 
CULTIVATION. 

NALL  V.    PULVER. 

While  the  law  is  liberally  construed  in  be- 
half of  the  entryman,  where  good  faith  is 
apparent,  his  entry  will  be  canceled  where 
gross  carelessness  and  indiffisrence  to  the  re- 
quirements of  tlie  law,  in  the  matter  of  culti- 
vation, are  manifest. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  14,  1 885. — 3  I..  D.,  398;  12 
C.  L.  O.,  5. 
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1900. 

PRACTICE-ATTORNEY. 

THOMAS   HOWARD. 

Notice  of  cancellation  to  the  attorney  of 
the  successful  contestant  meets  the  require  • 
ments  of  the  second  section  of  the  act  of  May 
14,  1880. 

Secretary  Teller  to  Commissioner  McFar- 
land,  February  17,  1885. — 3  L.  D.,  409;  11 
C  L.  O.,  354. 


1901. 

PRACTICE. 

BENSCHOTER   V,  WILLIAMS. 

Where  a  "  few  seconds "  intervened  be- 
tween two  applications  to  contest  an  entry, 
the  right  of  precedence  was  awarded  to  the 
one  first  actually  received. 

An  affidavit  of  contest  is  not  defective  be- 
cause made  outside  the  land  district. 

The  allegation  that  "  said  Williams  has 
failed  to  make  more  than  one  thousand  trees 
grow  on  his  claim  ....  that  said  Wil- 
liams has  not  planted  or  tried  to  raise  any 
trees  on  said  land  for  the  three  years  last 
passed  "  held  sufficient  in  view  of  the  fact 
that  the  contest  was  not  begun  until  eight  years 
after  the  entry. 

An  affidavit  of  qualification,  accompanying 
the  application  to  enter,  though  informally 
executed,  is  sufficient  to  give  the  applicant 
the  status  of  a  contestant  in  attacking  an  entry 
under  the  timber  culture  law. 

Secretary  Teller  to  Commissioner  Mc Far- 
land,  February  19,  1885. — 3  ^'  ^•i4'9i  see 
No.  135. 


1902. 

TIMBER  CULTURE-DEVOID  OP  TIMBER. 

BARTCH   V,    KENNEDY. 

The   amount  of  timber  required   at  final 
proof  should  be  taken  as  a  guide  in  deter 


culture  entry,  on  account  of  the  natural  growth 
of  timber  existing  thereon. 

Secretary  Teller  to  Commissioner  McFar- 
land,  March  3,  1885. — 3  L.  D.,  437  ;  12  C. 
L.  O.,  38;  see  No.  1997. 


1903. 

TIMBER  CULTURE-APPLICATION. 

BROWNE  V.    RYAN. 

The  timber  culture  application  of  Browne 
was  returned  by  the  local  office  without  action 
because  it  did  not  contain  his  post  office  ad- 
dress, and  Ryan  allowed  to  enter  the  land  before 
Browne  could  cure  the  defect  in  his  appli- 
cation. Heldy  that  as  the  said  application  of 
Browne  was  in  all  respects  in  conformity 
with  the  statutory  requirements,  he  was  en- 
titled to  enter  as  of  the  date  when  said  appli- 
cation was  first  presented. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  i,  1885.-3  L.  D.,  468;  12  C. 
L.  O.,  21. 


1904. 


TIMBER  CULTURE-CULTIVATION  PENDING 

CONTEST. 

WILLIAMS   V.   PRICE. 

The  timber  culture  entryman  should  com- 
ply with  the  law  during  the  pendency  of  a 
contest  against  his  entry. 

In  this  case,  however,  the  failure  so  to  do  is 
excused,  as  it  was  occasioned  by  the  wrongful 
acts  of  contestant,  and  the  entryman  began  to 
cure  the  default  prior  to  the  initiation  of  the 
contest  based  thereon. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  14,  1885.— 3  L.  D.,  486;  12  C.  L.  O., 
71. 


1905. 

ENTRY-PEE  AND  COMMISSIONS. 

JAMES   M.  BOYD. 

The    circular   of  December  i,  1883,  is  so 
modified  as  to  allow  credit  for  fee  and  com- 


mining  whether  land  is  excluded  from  timber  I  missions  paid,  where  the  person  whose  entry 
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was  canceled  applies  to  enter  the  same  tract. 
Assistant  Commissioner  Harrison  to  regis- 
ter and  receiver,  Huron,  Dak.,  April  27,  1885. 
— 3  L.  D.,  498;  12  C.  L.  O.,  50;  revoked, 
see  No.  921. 


1906. 


TIMBER  CULTURE-PREVIOUS  CULTI- 
VATION. 

BREEKEN  V.   MARTIN. 

The  work  done  by  a  timber  culture  entry- 
man's  vendor,  or  his  agent,  is  equivalent  to 
work  done  by  himself. 

Secretary  Lamar  to  Commissioner  Sparks, 
April  29, 1885. — 3  L.  D.,  502;  12  C.  L.0.,S5. 


1907. 

TIMBER  CULTURE  CONTEST-PRACTICE. 

BUTLER  V.  MOHAN. 

A  conte^  begun  since  the  promulgation  of 
the  decision  m  the  Bundy  case  must  be  ac- 
companied by  an  application  complete  in  its 
essential  parts. 

In  this  case,  however,  as  the  entryman  at  the 
hearing  did  not  object  to  the  defective  appli- 
cation, such  defect,  so  far  as  he  is  concernd, 
is  held  to  be  waived,  and  will  not  be  consid- 
ered on  appeal. 

An  affidavit  of  contest  may  be  properly 
made  upon  information  and  belief. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  30,  1885.— 3  L.  D.,  513;  12  C. 
L.  O,,  49  ;  see  No.  135. 


1908. 

CONTEST-PRACTICE. 

ERICKSON   V,   ANDERSON. 

The  publication  of  notice  of  contest  four  con- 
secutive times,  in  a  newspaper  issued  weekly, 
held  sufficient  under  Rule  thirteen  of  the  Rules 
of  Practice. 


Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  8,  1885. — 3  L.  D.,  529;  12  C. 
L.  O.,  66. 


1909. 


TIMBER  CULTURE  CONTEST-PRACTICE. 

MYERS  V.  LYDENSTRICKER   ET  AL. 

Where  an  affidavit  of  contest  apparently 
was  filed  during  the  pendency  of  a  prior  con- 
test, the  actual  date  of  filing  may  be  shown 
by  competent  testimony,  and  the  apparent  ir- 
regularity may  not  be  taken  advantage  of  by 
a  stranger  to  the  record. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  I  j,  1885. — 3  L.  D.,  531  ;  12  C. 
L.  O.,  88. 


1910. 

CONTEST-ENTRY. 

MCKIBBEN   V.  DONOVAN. 
MANGIN   V.  DONOVAN   ET  AL. 

Where  the  contestant  failed  to  appear  at  the 
hearing  and  the  contest  was  dismissed,  he 
thereby  lost  all  right  to  proceed  therein,  a 
subsequent  contest  having  intervened. 

Two  contests  against  the  same  entry  at  the 
same  time>  cannot  be  recognized. 

No  legal  claim  can  be  founded  by  settle- 
ment upon  land  covered  by  the  timber  culture 
entry  of  another. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  29,  1885.— 3  L.  D.,  565  ;  12  C. 
L.  O.,  277  ;  see  Nos.  225,  231,  336,  445,  462, 

484.  534,  541,  1930- 


1911. 


TIMBER  CULTURE-PLANTING ;  PRACTICE 
-DEPOSITIONS. 

HARTMAN  V.  LEA. 

Where  the  requisite  breaking  and  planting 
were  done  within  the  proper  time,  but  the 
seeds  so  planted  failed  to  grow,  it  was  held 
1  that  the  entry  should  not  be  forfeited. 
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Depositions  taken  without  the  required  no-  I      Secretary  Lamar  to  Commissioner  Sparks, 
notice  will  not  be  considered.  July  25,1885. — 4   L.  D.,  69;  12  C.   L.  O., 

Acting  Secretary  Muldrow  to  Commissioner  1  193;  see  No.  1801. 
Sparks,  June  10,  1885. — 3  L.  D.,  584;  12  C. 
L.  O.,  98. 


1912. 


TIMBR  CULTURE  CONTEST-PARTIES. 

GORDON   V.   WILSON. 

Suit  should  be  against  *'  the  heirs  or  legal 
representatives"  of  the  entryman  in  case  of  I 
contest  against  the  entry  of  a  deceased  timber 
culture  claimant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  18,  1885. — 3  ^-  I^»  592;  12  C. 
L.  O.,  230;  see  No.  1985. 


f9l3. 


PRACTICE-APPEAL;    APPLICATION. 

THOMAS    HODGE. 

Failure  to  appeal  in  time  from  the  decision 
of  the  local  office  does  not  necessarily  cut  off 
the  right  to  appeal  from  the  Commissioner's 
decision. 

Applicant  to  enter  under  the  act  of  June  14, 
1878,  should  not  be  required  to  furnish  proof, 
beyond  the  .statutory  affidavit,  that  he  has  de- 
clared his  intention  to  become  a  citizen. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  27,  1885. — 3  L.  D.,  606;  12  C. 
L.  O.,  229 ;  see  No.  998. 


1915. 

PRACTICE-REYIEW-NOTICB. 

PARKER    V.   CASTLE.      (ON    REVIEW.) 

Action  on  review  should  not  be  taken  with- 
out full  hearing  accorded  to  all  parties. 

Due  diligence  lu  procure  personal  service 
must  be  shown  before  notice  by  publication  is 
allowed. 

The  proper  basis  fi)r  an  order  of  publica- 
tion, the  publication  by  advertisement,  the 
sending  of  copy  by  rej^islered  letter,  and  the 
posting  of  copy  <m  the  land  are  all  essential 
parts  of  notice  by  publication. 

The  affidavit  of  contest  must  be  dated  and 
show  a  continuance  of  the  default  alleged  up 
to  the  date  of  contest. 

Secretary  Lamar  tu  Commissioner  Sparks, 
August  3,  1885.— 4  L.  D.,  84;  12  C.  L.  O., 
141,  178;  see  Nos.  902,  996. 


f9l4. 


1916. 

TIMBER  CULTURE-AREA  CULTIVATED. 

JOHNSON    V.   KONOLD. 

Where  the  evidence  showed  that  the  entry- 
man  had  in  cultivation  an  excess  over  the  re- 
quisite number  of  living  healthy  trees,  though 
covering  more  than  ten  acres,  the  entry  was 
held  intact. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  7,  1885.— 4  \..  D.,  90;  12  C. 
L.  O.,  161. 


TIMBER  CULTURE  ENTRY. 

I 

BERNARD   MCCABE.  | 

I 

Entries  in  the  proportion  of  one  hundred  ■ 
and  sixty  acres  for  every  six  hundred  and  • 
forty  acres  may  be  allowed  in  sections  con- 
taining an  excess  over  the  technical  acreage 
of  a  section  where  the  sub-divisional  survey 
of  said  section  will  permit.  ' 
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1917. 

TIMBER  CULTURE  ENTRY. 

MOREHOUSE   V.   CAREY. 

An  entry  will  not  be  allowed  upon  a  section 
that  contains  from  forty  to  eighty  acres  of 
marshy  land  covered  with  a  dense  growth  of 
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small  trees  of  the  character  used  for  domestic  ' 
and  farm  purposes. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  27,  1885. — 4  L.  D.,  1 1 1  ;  12  C.  L.  O.,  I 
193;  see  No.  135. 


Acting  Secretary  Jenks  to  Commissioner 
Sparks,  August  31,  1885. — 4  L.  D.,  133;  12 
C.  L.  O.,  172. 


1918. 


AlfSNDKXNT  OP  ENTRY. 

MATHIAS   FLOREY. 

It  appearing  that  through  error  in  the  local 
office  the  entry  was  recorded  for  land  not  in  • 
eluded  within  the  application,  and  that  the 
land  applied  for  was  covered  by  subsequent 
filings,  the  entry  was  allowed  to  stand  as  re- 
corded. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  27,  1885. — 4  L.D.,  112;  12  C.  L.  O., 
172. 


1919. 


PRACTICE-ATTORNEY-NOTICE. 

HOPKINS   V.    DANIELS    ET   AL. 

The  laws  of  Dakota  do  not  forbid  an  attor- 
ney to  administer  the  necessary  oath  to  his 
client  in  a  contest  affidavit. 

A  stranger  to  the  record  will  not  be  heard 
to  allege  the  want  of  due  notice  to  the  defend- 
ant. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  28,  1885.— 4  L.  D.,  126;  12  C.  L.  O., 
190. 


1920. 

TIMBER  CULTURE   ENTRY  -  REPAYMENT. 

THOMAS  C.    DUNCAN. 

An  entry  made  without  actual  knowledge  as 
to  the  character  of  the  land  is  at  the  risk  of 
the  entryman,  and  entry  will  not  be  canceled 
without  prejudice,  and  fee  and  commissions 
refunded  when  the  land  is  found  untillable. 


1921. 

TIMBER  CULTURE  ENTRY-PORPSITURB. 

LUCAS   V.    ELLSWORTH. 

The  contestant  is  estopped  from  charging 
insufficient  cultivation  where  he  had  control 
of  the  land  for  that  purpose. 

An  entry  will  not  be  canceled  when  sub- 
stantial compliance  with  the  law  is  shown. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  30,  1885. — 4  L.  D.,  205;  12 
C.  L.  0.,  229. 


1922. 


TIMBER    CULTURE   ENTRY-PRE-EMPTION 
SETTLEMENT. 

CALLAHAN    V.   BURKE. 

A  timber  culture  entry  having  been  pre- 
vented by  vacancy  in  the  office  of  the  re- 
ceiver, and  a  pre  emptor  subsequently  settling 
upon  the  land,  while  said  office  was  closed, 
a  hearing  is  ordered  on  the  allegation  of  the 
timber  culture  applicant  that  he  had  occupied 
and  cultivated  the  land  prior  to  the  said  pre. 
emplion  settlement  and  given  said  preemptor 
due  notice  of  his  claim. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  5,  1885.-4  L.  D.,  170;  12 
C.  L.  O.,  256. 


1923. 

TIMBER  CULTURE-PLANTING 

CAVlNKSS   V.    HARRAH. 

Both  planting  and  re-planting  should  be 
done  when  the  ground  is  in  such  condition  as 
will,  under  ordinary  circumstances,  be  favor- 
able to  the  growth  of  trees. 

Acting  Secretary  Muldrow  to  Commission 
Sparks,  October  5,  1885.— 4  1-  D.;  174; 
C.  L.  O.,  207. 


er 
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1924. 

TIHBSR  CULTURE -PREYIOUS  BREAXIN6. 

CLARK   V,   TIMM. 

An  entryman  may  take  advantage  of  break- 
ing upon  the  land  at  date  of  his  entry. 

The  law  is  satisfied  if  the  breaking  and 
planting  are  performed  within,  or  in  advance 
of,  the  required  time. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  6,  1885. — 4  L.  D.,  175;  12 
C.  L.  O.,  ai8;  see  Nos.  1943,  i960. 


edge  sufificient  to  put  him  upon  notice  is  es- 
tablished, and  his  right  to  a  further  hearing 
thereby  cut  off,  in  the  presence  of  an  inter- 
vening claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
October  20,  1885. — ^4  L.  D.,  194;  see  No. 
1952. 


1925. 

PRACTICE-APPEAL. 

WESLEY   A.   COOK 

Failure  to  appeal  from  an,erroneous  decision 
of  the  local  office  will  defeat  the  right  to  set 
up  such  error  in  the  presence  of  an  adverse 
claim. 

Acting  Secretary  MuMrow  to  Commissioner 
Sparks,  October  8,  1885.— 4  L.  D.,  187;  12 
C.  L.  O.,  202. 


1926. 

TIMBER  CULTURE  ENTRY-SIMULTANEOUS 
APPLICATIONS. 

DOYLE   V.    KELLEY. 

Bona  fide  improvement,  however  slight, 
should  be  recognized  in  determining  priorities 
in  case  of  simultaneous  applications. 

Secretary  I^mar  to  Commissioner  Sparks, 
October  15,  1885. — 4  L.  D.,  190;  12  C.  L. 
O.,  ao6. 


1928. 

PRACTICE-RBVIEW-APPBAL. 

POSTLE  V.   STRICKLER    ET  AL. 

The  rights  of  the  party  having  been  duly 
considered  by  the  Department  on  motion  for 
review,  and  the  decision  thereon,  denying  the 
same,  having  been  received  at  the  General 
Land  Office,  prior  to  action  on  the  appeal  of 
the  same  party  to  the  Department,  raising  the 
same  question,  the  Commissioner  properly  de- 
clined to  transmit  the  papers  on  appeal. 

Secretary  I^mar  to  Commissioner  Sparks, 
October  31,  1885. — 4  L.  D.,  227  ;  see  Nos. 
1863,  1871. 


1929. 

PRACTICE-PUBLICATION  OP  NOTICE. 

BRANNIN   V.   TOWNSEND. 

Publication  of  notice  is  only  allowed  under 
strict  compliance  with  the  Rules  of  Practice, 
and  one  of  the  essential  requirements  of  such 
rules  is  the  contestant's  affidavit  showing  that 
personal  service  cannot  be  made. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  5,  1885. — 4  L.  D.,  229;  13  C.  L. 

0.,2. 


1930. 


1927. 

PRACTICE^NOTICE-ATTURNET. 

NICOLAS    FELLER. 

Though  formal  notice  of  an  adverse  ruling 
was  not  served  upon  the  appellant,  his  relation, 
by  attorney,  to  the  other  parties  in  the  pro- 
ceedings was  such  that  presumption  of  knowl-  I  the  first. 


PRACTICE-  CONTINUANCE-  SECOND   CON- 
TEST. 

WOODWARD  V.   PBRCIVAL   ET   AL. 

I 

I      A   continuance  cannot  be  effected  except 
upon  the  action  of  the  local  officers. 

No  proceedings  should  be  allowed  under  a 
second  contest  until  the  final  determination  of 
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Secretary  Lamar  to  Commissioner  Sparks, 
November  9,  1885.— 4  I..  D.,  234;  12  C.  L. 
O.,  271;  see  Nos.  225,  231,  336,445,  462, 

484,534.  541,  "9IO- 


1931. 

TIMBER  CULTURE  ENTRY-CONTEST. 

MURPHY   V.    LONGLEY   ET   AL. 

If  the  affidavit  required  in  seqtion  2  of  the 
act  of  June  14,  187S,  is  wilfully  false  in  any 
material  respect,  the  entry  made  thereupon  is 
illegal  from  inception  and  subject  to  cancella 
tion  upon  the  institution  of  proper  proceed- 
ings. 

A  contest  raising  such  issue  may  be  allowed 
without  instructions  from  the  General  Land 
Office. 

In  all  contest  proceedings  the  Government 
is  a  party  in  interest,  and  whenever  it  is  shown 
tha^  an  entry  was  fraudulently  made,  such  en- 
try will  be  canceled. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  14,  1885.— 4  L.  D.,  239  j  12  C.  L. 
O.,  271. 


ble,  that  every  applicant  for  public  land  shall 
show  good  faith  in  every  act. 

In  view  of  the  charge  and  counter- charge 
of  fraud,  the  doubt  as  to  the  correctness  of 
the  record,  and  the  conflicting  allegations  as 
to  improvements,  a  further  hearing  is  ordered. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  28,  1885.— 4  L.  D.,263;  12  C.  L. 
O.,  252. 


1934. 


PRACTICE-ATTORNEY. 

SMITH   V.    LOVELL  ET   AL. 

The  formal  withdrawal  of  an  appeal  or  con- 
test by  the  proj^er  attorney  of  record  is  con- 
clusive, and  rights  lost  thereby  cannot  be  re- 
stored by  an  attempted  revocation  of  such 
withdrawal,  after  the  intervention  of  an  ad- 
verse claim. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  30,  1885. — 4  L.  D.,  267;  12  C.  L. 
O.,  249. 


1932. 

TIMBER  CULTURE  CONTEST-BUN DY  CASE. 

RYAN   V.    CONLRY,   JR.,    ET   AL. 

A  contest,  regular  in  all  respects,  save  that 
no  application  to  enter  was  filed,  having  been 
instituted,  and  the  award  thereunder  become 
final,  prior  to  the  decision  in  the  Bundy  case, 
the  rights  of  the  parties  are  not  affected  by 
such  decision. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  19,  1885. — ^4  L.  D.,  246;  see  No. 

135- 


1935. 

TIMBER  CULTURE  ENTRY-PREVIOUS 
PLANTING. 

MURPHY  V.   OLSEN. 

The  claimant  having  purchased  the  right  of 
a  former  entry  man  may  avail  himself  of  the 
planting  already  done. 

Secretary  Lamar  to  Commissioner  Sparks, 
December  2S,  1885. — ^4  L.  D.,  291  ;  12  C.  L. 
O.,  266. 


1936. 


1933. 


CONTEST-INTEREST  OF  THE  GOVERN- 
MENT. 

DAYTON   V.    HAUSE  ET  AL. 

In  every  contest  the  Government  is  a  party 
in  interest  and   wiil  take  care,  so  far  as  possi- 


TIMBER  CULTURE  CONTEST-AMENDMENT. 

LEAVENWORTH   V.   BIBBEY. 

Evidence  showing  want  of  cultivation  is 
not  admissible  under  a  charge  of  "  failure  to 
plant." 

Though  an  amendment  of  complaint,  after 
I  judgment,  to  correspond  with  the  proof,  is  de 
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nied,  a  new  contest  is  allowed  on  the  basis  of 
the  desired  amendment. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  23,  1885.— 4  L.  D.,  299; 
12  C.  L.  O.,  267. 


Secretary  Lamar  to  Commissioner  Sparks, 
January  9,  1886. — 4  L.  D.,  318;  12  C.  L.  O., 
297. 


1940. 


1937. 

TIMBER  CULTURE-FIRST  AND  SECOND 

YEAR. 

NELSON  V.   KING. 

Eight  acres  being  broken  the  first  year,  the 
law  did  not  require  five  acres  additional  to  be 
broken  the  second  year,  but  did  require  that  the 
breaking  done  should  aggregate  ten  acres  at 
the  end  of  the  second  year  after  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  5,  1886. — 4  L.  D.,  303;  12 
C.  L.  O.,  276. 


PRACTICB-APPEAL-WAIYER. 

NICHOLSON  V.   DUFFY. 

Where  the  contestant's  attorney,  in  fraud 
of  his  client,  waived  the  right  of  appeal  and 
filed  a  new  contest  on  behalf- of  another 
against  the  same  entry,  the  right  of  appeal 
was  not  cut  off  by  the  said  waiver  or  the 
new  contest. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  20,  1886. — 4  L.  D.,  332;  13  C.  L. 
0.,4- 


1938. 


SECOND  FILINGS  AND  ENTRIES. 

FREMONT  S.   GRAHAM. 

The  Department  will  not  consider  a  pe- 
tition for  the  restoration  of  the  right  to  file 
for,  or  enter  land,  unless  accompanied  by  ap- 
plication for  some  specific  tract. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  8,  1886. — 4  L.D.,  310;  12 
C.  L.  O.,  273;  see  No.  1235. 


1941. 


1939. 


PRACTICE-LAWS  OF  THE  STATE, 

DEWEY  V.  CHRISTIE. 

Proceedings  before  the  district  officers  are 
controlled  by  the  Rules  of  Practice  adopted 
by  the  Department,  and  not  by  the  laws  regu- 
lating civil  procedure  in  the  States  and  Terri- 
tories. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  25,  1886.— 4  L.  D.,  346;  13  C.  L. 
O..  28. 


1942. 


APPLICATIONS  TO   CONTEST-WHEN 
SIMULTANEOUS. 

JACOBS  V,   CHAMPLIN   ET  AL. 

The  right  of  precedence,  in  the  case  of  1 
two  applications  to  contest,  should  be  awarded  ! 
to  the  one  first  actually  received.  ! 

Rules  adopted  for  the  reception  of  appli-  > 
cations  on  the  filing  of  new  plats  are  not  to 
be   followed   except   under    similar    circum- 
stances. 


PRACTICE-REJECTED  APPLICATION. 

MAHIN   V.   CHAPPELL.  ' 

On  the  presentation  of  an  application  for 
public  land,  the  local  office,  in  the  event  of 
not  accepting  the  same,  should  duly  endorse 
upon  such  application  the  reason  for  such 
action,  and  note  upon  the  record  a  memoran- 
dum of  the  transaction. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  25,  1886.— 4  L.  D.,  350;  12  C.  L. 
O.,  285. 
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1943. 

REVIEW  DENIED. 

CLARK   V.   TIMM. 

Motion  for  review  of  Departmental  decision 
of  October  5,  1885  (4  L.  D.,  175),  denied  by 
Secretary  Lamar,  January  29,  1886.— 4  L.  D., 
357 ;  12  C.  L.  O.,  218;  sec  No.  1924. 


1944. 


1947. 

ENTRY-APPLICATION   TO  AMEND. 

MATHIAS   FLOREY. 
SAMUEL   MOAT. 


■} 


ON   REVIEW. 


A  pending  application  to  amend  an  entry 
constitutes  a  reservation  of  the  land  so  ap- 
plied for. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  3,  1886. — ^4  L.  U.,  365;  12  C.  L. 
O.,  291. 


RBLINQUI8HMBNT-C0NTEST. 

LEE  V.   GOODM ANSON. 

The  filing  of  a  relinquishment  accompanied 
by  a  preemption  declaratory  statement  defeats 
a  simultaneous  application  to  contest  the  entry 
thus  vacated. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  30,  1887.— 4  L.  D.,363;  12  C.  L. 
O.,  297. 


1945. 

TIMBER  CULTURE  ENTRY-CONTEST. 

SHOEMAKER   V.    LEFFERDINK. 


1948. 

CONTEST-APPBAL-WAIYBR. 

HOLDRIDGR    RT    AL.    7'.    CLARK. 

The  contestant's  right  of  appeal  from  an 
adverse  decision  is  waived  by  the  initiation 
of  a  second  contest. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  lo,  1886.— 4  L.  D.,  382;  12  C.  L. 
O.,  309. 


1949. 

PRACTICE-REYIEW. 

BARTCH    V.  KENNEDY. 


Where  the  default  is  cured  prior  to  the  ini-  '      a  second  application  for  review  will  not  be 


tiation  of  contest  the  entry  will  not  be  can- 
celed. 

Secretary  Lamar  to  Commissioner  Sparks, 
January  30,  1886. — ^4  L.  D.,  368. 


• 


entertained  by  the  Dejiartment. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  12,  1886. — 4  L.  D.,  383;  13  C.  L. 

0.,3. 


1946. 

TIMBER  CULTURE  ENTRY-CONTEST. 


1950. 

PRACTICB-CONTINUANCE-RBCORD. 


HOSEK  V.   GLINEICKL 
SIMS   V.  BUSSE   ET   AL.  j 

I      An  order  for  continuance  should  not  be 
Where  fraud  or  illegality  is  relied  upon  as  ,  made  without  giving  the  opposite  party  op- 
the  ground  of  contest  the  allegations  thereof  portunity  to  admit  that  the  absent  witnesses 
should  be  specifically  made.  would,  if  present,  testify  as  alleged. 

Secretary  Lamar  to  Commissioner  Sparks,  I  An  order  having  been  granted,  the  entry 
January  30,  1886. — 4  L.  D.,  369;  13  C.  L.  thereof  on  record  should  not  be  obliterated, 
O.,  67 ;  see  No.  340.  >  upon  the  vacation  of  the  order. 
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Under  Rule  41  of  Practice,  frivolous  and 
obviously  irrelevant  matter  should  be  excluded 
from  the  record. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  12,  x886. —  4  L.  D.,  385;  13  C.  L. 
O.,  16. 


applicant's  rights  are  concerned,  and  with 
draws  the  land  embraced  therein  from  any 
other  disposition,  until  final  action  thereon. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  24,  1886.— 4  L.  D.,4S5;  13  C.  L.  O., 
38;  see  No.  1763. 


I95L 


1954. 


PRACTICB-RBLINQUI8HMENT-BV1DBNCB. 

CROUGHAN   V.  SMITH    ET   AL. 

A  relinquishment,  executed  prior  to  con- 
test, and  filed  after  the  same  was  properly 
dismissed,  cannot  be  held  to  inure  to  the  ben- 
efit of  the  contestant. 

An  entry  should  not  be  canceled  upon  evi- 
dence taken  in  a  case  betweeen  other  parties 
and  dismissed  prior  to  the  allowance  of  said 
entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  3,  1886.— 4  L.  D.,  41  j  ;  13  C.  L.  O., 
52. 


1952. 

REYIEW   DENIED. 

FELLER    V.  SUMMERS. 

Application  fur  review  of  Departmental 
decision  of  October  20,  1885  (4  L.  D.,  194), 
denied  by  Acting  Secretary  Muldrow,  March 
16,  1886.— 4  L.  D.,  439;  .see  No.  1927. 


1953. 


VOID  ENTRY  OP  RECORD. 

JEREMIAH    H.    MURPHY. 

A  subsisting  void  entry  is  no  bar  to  the  sub- 
sequent legal  application  of  the  person  who 
made  such  effitry. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  27, 1886. — ^4  L.  D.,467  ;   13  C.  L.  O., 

39- 


1955. 


TIMBER  CULTURE  CONTEST. 

I  FERRIER  V.   WILCOX   ET  AL. 

Whether  the  doctrine  in  the  case  of  Bundy 
'  V.  IJvingston  is  followed,  or  not,  a  pending 
,  contest,  in  which  application  to  enter  was  filed 
on  ihe  day  of  hearing,  is  a  bar  to  the  prosecu- 
tion of  a  second  suit  against  the  .entry  involved 
therein. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  30,  1886. — 4  L.  D.,  470  ;  13 
C.  ^^.  O.,  40;  see  No.  135. 


CONTEST  -RELINQUISHMENT ;  APPLIC  A- 
TION-ENTRY. 

PFAFF  V.  WILLIAMS   ET   AL. 

A  relinquishment,  filed  with  due  notice  of 
a  pending  contest  and  application  to  enter, 
must  be  regarded  as  resulting  from  the  con- 
test, and  therefore  inuring  to  the  benefit  of 
the  contestant. 

A  legal  application  to  enter  is,  while  pend- 
ing, equivalent  to  actual  entry,  so  far  as  the 


1956. 


TIMBER  CULTURE  ENTRT-PRELIMINART 

APPIDAVIT. 

FERGUSON    V.    HOFF. 

Pend"  '^  attack  uf>on  an  entry  for  illegality, 
but  prior  to  service  of  notice  therein,  the  peti- 
tion of  the  entryman  for  permission  to  make 
a  new  entry  for  the  land  was  received :  Held^ 
that  as  mistake  of  law  was  apparent,  and  good 
faith  manifest  in  complying  with  the  law,  such 
petition  should  be  allowed,  especially  as  no 
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diligence  to  secure  service  of  notice  was  shown 
by  the  contestant. 

Acting  Secretary  Jenks  to  Commissioner 
Sparks,  April  15, 1886.— 4  L.  D.,  491  ;  13  C. 
L.  O.,  86. 


1957. 


TIMBER  CULTURE  ENTRY-AGENT. 

HEMSTREET  V.   GREENUP. 

The  work  required  under  the  timber  culture 
law  may  be  performed  by  an  agent,  but  the 
entryman  cannot  plead  the  contract  with  his 
agenti  in  the  event  that  the  entiy  is  attacked 
for  non-compliance  with  the  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  16,  1886.— 4  L.  D.,  493  ;  13  C. 
L.  O.,  40. 


1958. 


TIMBEK  CULTURE  ENTRY- APPLICATION. 

CKOOKS   V.   GUYOT. 

An  entryman  who  has  failed  to  comply  with 
the  law  has  forfeited  all  right  to  the  land  and 
cannot  set  up  his  possession  to  defeat  the  ap- 
plication ,of  a  contestant. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  5, 1886.— 4  L.  D.,  508  ;   13  C.  L.  O.,  51. 


1959. 


TIMBER  CULTURE  CONTEST-RELINQUISH- 

MBNT. 

PICKETT   V.   ENGLE. 

The  sale  of  relinquishment,  if  proven,  war- 
rants the  cancellation  of  the  entry,  and  where 
the  relinquishment  is  filed  pending  contest  on 
said  charge  it  is  held  in  aid  of  such  suit. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  10,  1886.— 4  L.  D.,  522;  13  C\  L.  O., 
67. 


I960. 

TIMBER  CULTURE-BREAKING  BY  PORMER 

CLAIMANT. 

DONLY   V.   SPRING. 

In  case  of  special  defense  the  burden  of 
proof  shifts  to  the  defendant. 

If  credit  is  allowed  on  account  of  breaking 
and  planting  done  by  a  previous  entryman  it 
must  appear  that  such  work  has  been  properly 
utilized  and  followed  up  by  the  subsequent 
claimant. 

Acts  done  toward  curing  default,  after  the 
initiation  of  contest,  will  not  be  considered  as 
affecting  the  case  made  out  by  contestant. 

Secretary  Lamar  to  Commissioner  Sparks, 
May  25,  1886. — 4  L.  D.,  542;  13  C.  L.  O., 
80;  see  No.  1924. 


1961. 


TIMBER  CULTURE  CONTEST-RELINQUISH- 

MENT. 

EBBOIT   V.    SCHAETZEL  ET  AL. 

All  rights  of  an  entryman  to  be  heard  in  a 
contest  cease  on  relinquishment. 

As  the  contestant  had  complied  with  the  law 
as  then  construed  in  the  initiation  and  prose- 
cution of  his  contest,  and  had  filed  his  appli- 
cation to  enter  before  the  promulgation  of  the 
circular  of  dismissal  uncer  the  Bundy  decision, 
it  is  held  that  a  subsequent  relinquishment 
will  inure  to  his  benefit. 

Secretary  Lamar  to  Commissioner  Sparks, 
June  23,  1886.— 4  L.  D.,  587 ;   13  C.  L.  O., 97. 

[Motion  for  review  denied  by  Secretary 
Lamar,  October  30,  1886. — 5  L.  D.  205.] 


1962. 

PRACTICE-SECOND  CONTEST. 

BABCOCK   V.   GARRETT. 

An  application  to  contest  rejected  for  ille- 
gality, but  pending  on  appeal,  will  not  bar 
the  initiation  of  a  second  contest,  though  no 
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proceedings  should  be  had  thereunder  until  |      Secretary  Lamar  to  Commissioner  Sparks, 


the  final  disposition  of  the  pending  appeal. 

The  ruling  in  Bivins  v.  Shelly  cited  and 
modified. 

Assistant  Secretary  Hawkins  to  Commis- 
sioner Sparks,  June  23,  1886. — 4  L.  D.,  583; 
13  C.  L.  O.,  loi ;  see  No.  1815. 


July  9,  1886.— 5  L.  D.,  8;  13  C.  L.  O.,  123. 


1963. 

PRACTICE-SBCOND  CONTEST. 

CHURCHILL  V.  SEELEY    KT  AL. 

An  application  to  contest,  filed  pending  ap- 
peal, by  another  from  the  rejection  of  his  con- 
test for  illegality,  should  be  received  and  held 
subject  to  the  result  of  such  appeal. 

Acting  Secretary  Hawkins  to  Commis- 
sioner Sparks,  June  23,  1886.— 4  L.  D.,  589; 
13  C.  L.  O.,  100. 


1966. 

PRACTICE-WITHDRAWAL  OF  CONTESTANT. 

TAYLOR  V.    HUFFMAN. 

Though  the  contestant  may  withdraw  from 
a  case  pending  on  appeal  before  the  Depart- 
ment, such  withdrawal  will  not  prevent  action 
on  the  evidence  submitted. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  7,  1886. — 5  L.  D.,  40;  13  C.  L.  O., 
148. 


1964. 


TIMBER  CULTURE  C0NTE8T-RELIN- 
QUISHHENT. 

BROWN  V.    BALDWIN. 

The  charge  as  laid  by  the  contestant  could 
not  be  n^aintained,  but  as  she,  subsequently 
during  the  pendency  of  the  contest  and  prior 
to  the  intervention  of  any  adverse  right,  filed 
the  entryman's  relinquishment,  her  right  to 
make  entry  of  the  tract  involved  is  recognized. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  7,  1886.— 5  L.  D.,  5;  13  C.  L.  O.,  147; 
sec  No.  1879. 


1967. 


1965. 

TIMBER  CULTURE-PLANTING-CTJLTI- 

VATION. 

HUNTER  V.   ORR. 

Sowing  tree  seeds  broadcast  cannot  be  held 
in  compliance  with  the  law,  as  it  renders  cul- 
tivation impracticable. 

44 


COMPLIANCE  WITH  THE  LAW  NOT  SUS- 
PENDED BY  CONTEST. 

BYRNE  V.   DORWARD. 

Until  final  decision  in  a  contest  the  entry- 
man  whose  claim  is  attacked  should  continue 
to  comply  with  the  law,  and  if  he  tails  so  to 
do  his  entry  will  be  liable  to  attack  should  he 
successfully  defend  in  the  pending  suit. 

Secretary  Lamar  to  Commissioner  Sparks, 
August  24, 1886.— 5  L.  D.,  104;  13  C.  L.  O., 
149. 


1968. 


TIMBER  CULTURE-ONE  ENTRT  IN  A  . 
SECTION. 

TURI   O.   SIMLE. 

Though  two  timber  culture  entries  cannot 
be  made  in  the  same  section,  the  second  entry 
herein  is  held  intact,  it  having  been  made 
subsequent  to  the  allowance  of  a  cash  entry 
covering  the  land  included  within  the  timber 
culture  entry  first  of  record. 

Secretary  Lamar  to  Commissioner  Sparks, 
September  27, 1886.— 5  L.  D.,  173;  13  C.  L. 
O.,  164, 


846 


DIGEST   OF  LAND   DBOIBIONB. 


leee. 

[Number  dropped.] 


1970. 


[Nnmber  dropped.] 


Secretary  Lamar  to  Commistioner  Sparks, 
November  15,  1886.-5  L*  ^'»  'S'  '>  <3  ^*  L- 
0.»  206;  see  No.  135. 


1971. 


PRACTICB-APPEAIr-STAY  OF  PRO- 
CEEDINGS. 

LOOP   V.  VOORHEBS   KT  AL. 

Pending  appeal  to  the  Department  all  pro- 
ceedings should  be  stayed  until  final  action 
thereon. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  13,  1886. — 5  L.  D.,  227 ;  13  C.  L. 
O.,  206. 


1972. 


TIMBER  CULTURE  ENTRT-PINAL  PROOF. 

GEORGE  STEARLE. 

Whether  the  final  proof  be  submitted  on  an 
entry  made  under  the  act  of  1874,  or  one  of 
the  subsequent  acts,  it  must  be  specific  with 
respect  to  the  planting,  cultivation  and  growth 
of  timber,  trees. 

The  written  notice  to  a  losing  party  should 
include  a  copy  of  the  adverse  decision. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  November  15,  1886. — 5  L.  D.,  233; 
13C.  L.  0.,2io. 


1973. 


PRACTICE-TIMBER  CULTURE  CONTEST. 

GALLAGHER  V  TARBOX   ET  AL. 

A  contest  falling  within  the  terms  of  the 
circular  order  of  dismissal  issued  on  the  ruling 
in  the  Bundy  case,  and  subsequently  expressly 
held  void  from  inception,  was  no  bar  to  the 
reception  of  a  second  contest  which  should 
have  been  received  and  held  for  the  final  dis- 
position of  the  former. 


1974. 

TIMBER  CULTURE  ENTRT-DEVOID  OP 

TIMBER. 

ALLEN   V.  COOLEY. 

An  entry  should  not  be  canceled  where  it 
was  allowed  in  accordance  with  Departmental 
rulings  then  in  force,  and  the  entryman  relying 
thereon  has  proceeded  in  compliance  with  the 
law. 

Acting  Secretary  Hawkins  to  Commissioner 
Sparks,  November  30,  1886. — 5  L.  D.,  261 ; 
13  C.  L.  O.,  219;  see  No.  1997. 


1975. 


PREFERENCE  RIGHT  OF  ENTRY. 

BACH  MAN   V,  SMITH. 

The  relinquishment  of  the  contestant's  pref- 
erence right  of  entry  leaves  the  land  open  to 
the  first  legal  application  on  cancellation  of 
the  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  20,  1886. — 5  L.  D.,  293  ; 
13  C.  L.  O.,  254. 


1976. 


TIMBER    CULTURE    CONTEST-PRACTICB- 

EVIDENCE. 

PRINCE  V,  WADS  WORTH. 

The  admissibility  of  evidence  is  determined 
by  the  charge  under  investigation. 

The  defense  is  entitled  to  show  acts  done 
in  compliance  with  the  law  prior  to  the  re- 
ceipt of  notice  of  the  contest. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  20,  1886. — 5  L.  D.,  299 ; 
see  No.  1978. 
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1977. 

TIMBER  CULTURE  ENTRY-NATURAL 
GROWTH. 

ALBERT  H. SADLER. 

Land  rendered  "  devoid  of  timber  "  by  the 
removal  of  a  natural  growth  is  not  subject  to 
timber  culture  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  23,  1886. — 5  L.  D.,  303  ; 
13  C.  L.  O.,  247. 


1978. 

TIMBER  CULTURE  CCNTEST-EYIDENCS. 

FARNSWORTH    V.   HUDSON. 

Acts  performed  in  compliance  with  the  law^ 
after  the  affidavit  of  contest  was  filed,  but  be- 
fore notice  was  served,  are  proper  subjects  of 
evidence. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  27,  1886. — 5  L.  D.,  315  ; 
13  C.  L.  O.,  249. 


1979. 


TIMBER    CULTURE-FRAUDULENT  ENTRY. 

GILBERT    E.    READ. 

No  fixed  rule  can  be  formulated  by  which 
to  determine  just  what  shall  constitute  an  en- 
try fraudulent  or  speculative.  If  the  entry- 
man  has  fully  complied  with  the  law  as  to 
breaking,  cultivation,  and  planting,  his  entry 
should  not  be  canceled,  unless  clearly  shown 
by  the  evidence  to  be  illegal. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  27,  1886. — 5  L.  D.,  313; 
13  C.  L.  O.,  248. 


1980. 

TIMBER  CULTURE  CONTEST-EVIDENCE. 

NELSON  V.   PHELPS. 

Under  a  charge  of  failure  to  comply  with 
the  law  the  third  year  of  the  entry,  evidence 


is  not  admissible  as  to  improper  preparations 
of  the  soil  during  the  preceding  years. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  December  28,  1886. — 5  L.  D.,  329. 


1981. 


TIMBER  CULTURE  ENTRY  -  AMENDMENT. 

WASS  V.    MILWARD. 

Pending  decision  on  an  application  to  amend 
an  entry  the  claimant  should  comply  with  the 
law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  8,  1887. — 5  L.  D.,  349;  13 
C.  L.  O.,  283 ;  see  No.  1999. 


1982. 

PRACTICE-TIMBER  CULTURE  CONTEST. 

ANDERSON   V,    HAMILTON. 

Non<compliance  with  the  law  being  shown, 
the  burden  of  proof  is  thereafter  upon  the  en- 
tryman  to  show  his  good  faith  and  satisfactory 
reasons  for  his  failure  to  meet  the  require- 
ments of  the  law. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  13,  1887. — 5  L.  D.,  363 ;  14 
C.  L.  O.,  57. 


1983. 

PRACTICB-APPEAL-LOCAL  OPPICE. 

HOTALING  V.   CURRIER. 

The  local  ofHcers  have  no  authority  to  dis- 
miss an  appeal  because  they  deem  it  defective. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  17,  1887. — 5  L.  D.,  368;  13 
C.  L.  O.,  281. 


1984. 

PRACTICE-CERTIORARI-APPEAL. 

MURDOCK  V.   HIGGASON. 

The  application  for  certiorari  herein,  being 
in  effect  an  appeal,  is  treated  as  such,  having 
been  filed  within  the  proper  time  therefor. 
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Acting  Secretary  Muldrow  to  Commissioner  |     Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  31, 1887.— 5  L.  D.,  392  ;  see    Sparks,  March  3, 1887.— 5  L.  D.,456;  14  C, 


No.  1239. 


1985. 

TIMBER  CULTURB  C0NTB8T-N0TICB. 

RABUCK  7K   CASS. 

The  heirs  of  a  deceased  entryman  are  en- 
titled to  notice  in  case  of  contest  against  the 
entry,  and  the  service  of  such  notice  must  be 
affirmatively  shown  by  the  contestant. 

Actmg  Secretary  Muldrow  to  Commissioner 
Sparks,  February  7,  1887. — 5  L.  D.,  398;  see 
No.  191 2. 


L.  O.,  16. 


1986. 


TI¥BBR  CULTURE-RIGHT    OF    HEIRS   TO 
MAKE   ENTRY.  * 

SHARK  A  R  V.  TBACHMAN  KT   AL. 

The  right  of  entry  is  in  the  heirs,  where 
the  land  is  found  subject  to  such  appropriation, 
and  the  legal  applicant  therefor  dies  before  the 
status  of  the  land  is  determined. 

An  entry  in  the  name  of,  and  for  the  bene- 
fit of  all  the  heirs  may  be  made  on  the  appli- 
cation of  one  (if  the  heirs,  without  power  of 
attorney  from  the  other  heirs  authorizing  such 
action. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Lincoln,  Nebr.,  May  27,  1885  ;  af- 
firmed, Acting  Secretary  Muldrow  to  Com- 
missioner Sparks,  February  15,  1 887. — 5  L. 
D.,  422 ;  14  C.  L.  O.,  20;  see  Nos.  410,  626, 
1429. 


1988. 

RELINQUISHMENT ;   PRACTICE- APPEAL. 

BRADWAY   V.   DOWD. 

On  the  presentation  of  the  entryman's  relin- 
quishment accompanied  by  his  application  to 
enter  the  land  under  a  different  law,  the  ex- 
isting entry  should  be  at  once  canceled  and 
the  application  allowed  subject  to  any  inter- 
vening adverse  right. 

The  appellant  does  not  waive  the  right  to 
prosecute  his  pending  appeal  by  the  insti- 
tution of  a  second  contest  on  new  ground  of 

action. 

Actmg  Secretary  Muldrow  to  Commissioner 

Sparks,  March  3,  1887. — 5  L.  D.,  451  ;  14  C. 

L.  O.,  13. 


1989. 


1987. 

PRACTICE-NOTICE  BY  PUBLICATION. 

PANKONIN  V.   CROOK. 

Service  by  publication  of  notice  is  autho- 
rized on  due  showing  that  personal  service 
cannot  be  made. 

A  non  resident  will  not  be  heard  to  say  that 
due  diligence  was  not  used  to  secure  personal 
service. 


PRACTICE-SERVICE  OF  NOTICE- 
JUDGMENT. 

DOWN£Y  V,    BRIGGS. 

That  the  original  notice  of  contest,  instead 
of  a  copy,  was  left  with  the  entryman,  con- 
stitutes no  valid  objection  to  the  service. 

If  the  testimony  taken  ;it  a  hearing  shows 
that  an  entry  should  be  canceled  such  action 
will  be  ordered,  though  the  evidence  may  not 
fully  sustain  the  charge  upon  which  the  con- 
test was  brought. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  19,  1887. — 5  L.  D.,  590;  see 
No.  326,  1056,  1224,  1754,  1931. 


1990. 

TIMBER  CULTURE  CONTEST-PRE-EMPTOR. 

KELLEY   V.  MAYNARD. 

The  term  "  homestead  laws  "  in  the  third 
section  of  the  timber  culture  act  is  used  in  a 
generic  sense  and  will  embrace  the  pre-emp- 
tion law. 
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The  right  of  contest  against  a  timber  cul 
ture  entry  in  default  extends  to  an  applicant 
for  the  land  under  the  pre  emption  law. 

The  case  of  Buttery  v.  Sprout  qyerruled. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  April  21,  1887. — 5  L.  D.,  591  ;  see 
No.  1835. 


1991. 


PKACTICE-APFIDAYIT  OP  CONTEST- 
JURISDICTION. 

GOTTHELF  V.    SWINSON. 

A  contest  affidavit  is  in  the  nature  of  an 
information,  and  when  it  has  been  accepted, 
notice  issued,  and  service  made  thereof,  juris 
diction  is  acquired. 

If  the  affidavit  of  contest  is  defective,  the 
jurisdiction  is  not  affected  thereby,  and  objec- 
tion thereto  can  only  be  raised  at  the  hearing. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  May  23,  1 887.-5  L.  D.,  657. 


1992. 


TIMBER  CULTURE  ENTRY-NATURAL 
GROWTH. 

KELLY    V.   THORPH. 

That  the  natural  growth  of  timber  is  re- 
stricted by  annual  fires  does  not  render  the 
land  containing  such  growth  subject  to  timber 
culture  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  June  7,  1887. — 5  L.  D.,  689. 


1994. 

PRACTICE-APPLICATION  FOR  REHEARING 
-RELINQUISHMENT. 

WARN    V.  FIKLD   ET    AL. 

On  application  for  rehearing,  notice  thereof 
should  be  given  the  adverse  party,  and  rights 
aj^ainst  such  parties  cannot  be  secured  on 
showing  that  the  failure  to  serve  said  notice 
was  the  result  of  erroneous  information  re- 
ceived at  the  local  office  as  to  the  require 
ments  of  the  Rules  of  Practice. 

An  attorney  practicing  before  the  Depart- 
ment is  presumed  to  know  the  Rules  of  Prac- 
tice, and  that  the  local  officers  have  no 
authority  to  waive  or  suspend  a  rule  prescribed 
by  the  Department. 

Permission  accorded  to  perfect  a  defective 
application  for  rehearing  will  not  impair  an 
intervening  adverse  right. 

A  relinquishment  Hied  after  the  final  dis- 
missal of  a  contest  does  not  inure  to  the  benefit 
of  the  contestant. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  25,  1887. — 6  L.  D.,  236. 


1993. 


1995. 

MOTION  FOR  REHEARING. 

HUNTER   V.   ORR. 

Motion  for  a  new  trial  filed  in  the  above 
entitled  case  (see  5  L.  D.,  8)  overruled  by 
Acting  Secretary  Muldrow  September  22, 
1887.— -6  1..  D.,  155. 


TIMBER  CULTURE-OSAGE  ORANGE. 

ITS   CAPABILITIES   AS   A   TIMBER   TREE. 

Extract  from  Departmental  letter  of  July 
6,  1887,  returning  draft  of  proposed  circular. 
— 6  L.  D.,  119. 


1996. 

8PECULATIYB  CONTEST-PREFERENCE 
RIGHT  OF  ENTRY. 

DAYTON   V.   DAYTON. 

No  preference  right  of  entry  can  be  ac- 
quired through  a  contest  which  is  shown  by 
the  evidence  to  have  not  been  prosecuted  in 
good  faith. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  i,  1887. — 6  L.  D.,  164. 
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1997. 

TIMER   CULTURE  ENTRY-LAND  DEVOID 

OP  TIHBER. 

JAMES  SPENCER. 

The  preliminary  affidavit  required  of  the 
entrjman  contains  the  statutory  definition  of 
the  character  of  land  subject  to  limber  culture 
entry,  and  under  such  definition,  the  presence 
of  a  natural  growth  of  timber  on  a  section 
precludes  entry  therein. 

Recognizing  the  former  Departmental  rul- 
ings the  application  herein  will  be  received, 
but  in  the  allowance  of  entries  hereafter  the 
rule,  as  above  enunciated,  must  be  followed. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  ii,  1887. — 6  L.  D.,  2x7;  14 
C.  L.  O.,  178;    see   Nos.   1789,  1799,  1809, 

i877»  1977. 


1998. 


TIMBER  CULTURE  ENTRT-LAND  DEVOID 

OP  TIHBER. 

KELLKY   V.    HAI.VORSON. 

A  timber  culture  entry,  allowed  in  accor- 
dance with  the  Departmental  rulings  then  exist- 
ing as  to  the  character  of  land  subject  to  such 
appropriation,  will  not  be  disturbed  where 
the  entryman  has  subsequently  in  good  faith 
shown  due  compliance  with  law. 

Where  the  evidence  is  conflicting  the  joint 
opinion  of  the  local  officers  is  entitled  to 
special  consideration. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  14.  1887.-- 6  L.  D.,  225. 


1999. 

TIMBER   CULTURE  BNTRT- AMENDMENT. 

BRACKEN   V.  MBCHAM. 

A  pending  application  to  amend  an  entry 
constitutes  a  reservation  of  the  land  applied 

for. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  22,  1887.— 6  L.  D.,264;  see 


2000. 

TIMBER  CULTURE  ENTRY-DESERTED 

WIFE. 

GitfLiN  V.   MOELLER'S   HEIRS. 

Proof  of  temporary  absences  on  the  part  of 
the  husband,  and  of  n on -cohabitation  for  a 
year,  would  not  warrant  the  allowance  of  a 
timber  culture  entry  to  a  married  woman, 
claiming  the  right  as  a  deserted  wife  and  head 
of  a  family. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  27,  1887. — 6  L.  D.,  296. 


2001. 

PRACTICE- AFFIDAVIT  OP  CONTEST -RE- 
VIEW. 

SEITZ  W.   WALLACE. 

As  the  affidavit  of  contest  is  only  in  the  na- 
ture of  an  information  and  not  essential  to  a 
contest,  and  jurisdiction  \?  acquired  by  service 
of  notice  and  not  by  the  contest  affidavit,  the 
authority  of  the  Land  Department  to  enter- 
tain a  contest  is  not  abridged  by  the  fact  that 
the  affidavit  of  contest  was  filed  before  the  ex- 
piration of  the  period  covered  by  the  charge 
where  the  notice  was  served  after  such  period. 

A  review  will  not  be  granted  on  the  ground 
that  the  decision  is  against  the  weight  of  evi- 
dence when  there  is  contradictory  evidence 
on' both  sides. 

A  charge  of  failure  to  plant  the  required 
number  and  amount  of  trees  at  any  time  dur- 
ing the  third  year  after  entry  and  failure  to 
cultivate  and  protect  at  any  time  the  trees  that 
had  been  planted,  is  sufficient  for  the  local  offi- 
cers to  act  upon. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  2,  1887. — 6  L.  D.,  299. 


2002. 


No.  1981. 


PRACTICE-RIGHT  OF  AMENDMENT- 
GROUND  OF  CONTEST. 

WHITE  V.   MCGURK    ET  AL. 

A  case  should  not  be  dismissed  without  no- 
\  tice,  and  prior  to  the  day  set  for  hearing. 
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If  the  affidavit  of  contest  is  defective  the 
right  of  amendment  will  be  accorded  on  due 
application  therefor. 

An  offer  to  sell  the  land  entered  is  not  suf- 
ficient ground  to  warrant  contest. 

The  offer  to  sell  may  be  proven  in  support 
of  a  charge  that  the  entry  was  speculative  and 
fraudulent,  as  may  also  the  fact  of  procuring 
a  friendly  contest  against  the  entry. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  3,  1887.— 6  L.  D.,  268. 


2003. 


When  an  attorney  enters  his  appearance  his 
authority  for  such  action  will  be  presumed — 
unless  a  different  rule  is  prescribed — but  the 
presumption  is  not  conclusive,  and  the  author- 
ity of  the  attorney  may  k>e  inquired  into  either 
at  the  request  of  the  opposite  party,  or  by  the 
court  on  its  own  motion. 

In  service  by  publication,  notice  by  regis- 
tered letter  is  an  essential,  without  which  jur- 
isdiction is  not  acquired,  and  must  be  given 
for  the  time  required  by  the  Rules  of  Practice. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  5,  1887. — 6  L.  D.,  269. 


PRACTICB-NOTICE- APPEARANCE. 

DEAKINS  Z/.   MATH£SON. 

An  appearance  entered  by  an  attorney  is 
general  in  the  absence  of  expressed  limitation, 
and  if  authorized  by  the  defendant  cures  any 
irregularity  in  the  service  of  notice. 


[For  other  matters  bearing  on  the  subject 
of  Timber  Culture,  see  the  following  under 
other  heads:  Nos.  40,  55,  57,  62,  117,  135, 
964,1002, 1 107, 1600,1604, 1607,  161 1,  1617, 
1625.] 
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TIMBER  ON  THE   PUBLIC  LANDS, 

Nos.  2004  to  2088. 


2004. 

INDIAN  RESERYATION-ALLOTTBE- 
OWNERSHIP. 

By  the  treaty  setting  apart  the  reservation  : 
the  lands  were  to  be  allotted  and  patented, ' 
to  one  class  in  fee  and  to  the  other  with  con-  | 
ditions  as  to  sale,  etc.,  and  until  the  charac- 1 
ter  of  the  title  is  determined  by  the  patent,  : 
the  allottee  can  exercise  no  right  of  owner-  | 
ship  over  the  land  or  timber  thereon. 

In  preparing  the  land  for  cultivation,  he 
may,  to  that  extent,  cut  such  timber  as  may 
be  necessary,  and  sell  any  surplus  not  neces- 
sary for  improvements. 

Commissioner  McFarland  to  Special  Tim- 
ber Agent  John  H.  Welch,  Ionia,  Michigan, 
March  22,  i88i. — i  L.  D.,  6o8. 


Removing  timber  from  accretions  that  are 
public  lands,  except  for  improvement  of  the 
same  or  other  domestic  use,  is  trespass  upon 
such  lands,  and  liable  to  punishment  as  such. 

Commissioner  McFarland  to  William  Ren- 
inger,  Jackson,  Nebr.,  October  4,  188 1. —  i 
L.  D.,  596. 


2007. 


TIMBER  TRSSPASS-HOHESTEAD  AND  PRE- 
EMPTION. 

INSTRUCTIONS. 

Commissioner  McFarland  to  Special  Agent 
Prosser,  Octoljcr  24,  x88i. — i  L.  D.,  701. 


2008. 


2005. 

TIMBER  CUTTING  ON  PRIVATE  CLAIM. 

Lands  claimed  under  private  grant  are  lands 
of  the  United  States  until  the  claims  have 
been  confirmed,  and,  mean  time,  the  laws 
against  cutting  timber  on  Government  land 
will  be  enforced  as  to  these  lands,  except,  the 
claim  being  made  in  good  faith,  the  timber  is 
taken  for  the  use  of  the  claimant  in  the  im- 
provement of  the  land. 

Commissioner  McFarland  to  Messrs.  Con- 
way, Risque,  &  Childers,  Albuquerque,  N. 
Mex.,  July  25,  1881.— i  L.  D.,  621. 


TIMBER  FOR  CONSTRUCTINO  RAILROAD- 
SCHOOL  LANDS. 

Neither  railroad  companies  nor  settlers  have 
a  right  to  take  timber  from  school  lands  for 
any  purpose  whatever. 

Commissioner  McFarland  to  Special  Agent 
Prosser,  Seattle,Wash.  T.,  November  16, 1881 . 
— I  L.  D.,  609. 


2009. 

TIMBER  ON  PUBLIC  lANB-SETTLER. 

CHARLES  CONNBR. 


2006. 

TIMBER  TRESPASS-PUBLIC  LANDS. 

WILLIAM  RBNINGER. 


Where  timber  has  been  cut  upon  a  tract  af- 
terwards entered  as  homestead,  and  is  going 
to  waste,  the  entryman  may  use  so  much 
thereof  as  is  needful  for  clearing  the  portion 
Accretions  formed  by  washing  or  recession  '  he  wishes  to  cultivate,  for  building,  fencing, 


become  part  of  the  lands  they  adjoin. 


etc.,  and  in  case  of  an  excess,  may  sell  the 
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same ;  but  may  not  sell  from  other  portions  of 
the  tract. 

Commissioner  McFarland  to  Charles  Con- 
ner, St.  Ignace,  Mich.,  January  27,  1882. — i 
L.  D.,  603. 

2010. 

TRKPASSER8  -  CONTRACTORS-  PURCHAS- 
ERS-LIABILITY. 

A  party  hiring  hands  by  the  day  to  cut  and 
remove  timber  from  the  public  lands  is  liable 
to  civil  and  criminal  prosecution. 

Where  one  contracts  with  others  to  cut  and 

remove,  all  parties  to  the  contract  are  liable  as 

above. 

Where  one  cuts,  removes,  and  sells  to  a 

mill   owner  or  other  party  without  previous 

understanding,  the  seller  is -liable  as  above, 

and  the  purchaser  to  civil  prosecution  for  the 

fall  value  of  the  timber. 

Any  one  who  cuts  timber  on  the  public 
lands,  hires  others  to  do  so,  or  in  any  way  en- 
courages or  promotes  the  same,  is  liable  there- 
for. 

Commissioner  McFarland  to  receiver  of  pub- 
lic moneys,  Boise  City,  Idaho  T.,  February  15, 
1882. — I  L.  D.,  619. 


2011. 


TIMBER  USED  IN  THE  CONSTRUCTION 
OF  RAILROAD. 

NEW   MEXICO  AND  SOUTHERN    PAC.  R.  R.  CO. 

The  right  of  a  railroad  company  to  take 
material  from  the  public  lands  for  construc- 
tion purposes  ceases  upon  the  day  when  such 
road  completes  the  laying  of  its  tracks  be- 
tween terminal  points. 

Commissioner  McFarland  to  W.  S.  Fletcher, 
Santa  Fe,  N.  Mex.,  February  20,  1882.—  i  L. 
D.,  609. 

2012. 

TI¥BER  TRBSPA8S-STUMPAGB-H0ME- 

STEAD. 

CHAUNCKY    HARRIS. 

Public  lands  entered  under  homestead  law 
belong  to  the  United  States  until  patented  tu 
claimant. 


Therefore  stumpage  for  timber  cut  on  such 
claim  belongs  to  the  Government,  and  there 
is  no  legal  way  in  which  it  may  be  paid  to  the 
homestead  claimant. 

Commissioner  McFarland  to  Chauncey  Har- 
ris, Kindred,  Minn.,  February  23,  1882. — i 
L.  D.,  624. 


2013. 

TIMBER   TRESPASS-ENTRY -HOMESTEAD. 

No  estate  in  land  embraced  in  a  l|omestead 
entry  vests  in  the  claimant  until  the  entry  is 
perfected  and  patent  issued. 

Trespass  upon  a  tract  covered  by  an  unperfec- 
ted  homestead  entry  is  trespass  upon  property  of 
the  United  States ;  not  upon  that  of  the  home- 
stead claimant. 

Commissioner  McFarland  to  U.  S.  District 
Attorney  Charles  C.  Waters,  Little  Rock,  Ark., 
February  24,  1882. — i  L.  D.,  604. 


2014. 

ISAAC  OPPENHEIMER. 

Cutting  timber  to  supply  a  military  post  in 
fulfillment  of  a  contract  for  wood,  is  not  such 
a  depredation  as  is  comtemplated  by  law,  un- 
less  waste  is  alleged. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  26, 1882.— i  L.  D.,  613. 


2015. 

SCRIP  LOCATION-TIMBER  TRESPASS. 

INSTRUCTIONS. 

One  who  has  placed  scrip  on  unsurveyed 
public  lands  is  not  permitted  to  cut  and  re- 
move timber  from  the  location,  except  for 
actual  and  necessary  improvements  thereon 
and  surplus  on  portion  cleared,  not  needed 
for  improvements,  which  may  be  sold. 

The  same  rule  applies  to  locations  by  such 
scrip  on  surveyed  public  land. 

Commissioner  McFarland  to  Special  Agent 
Dodge,  Duluth,  Minn.,  November  4,  1882. — 
I  L.  D.,  6ao. 
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2016. 

RIMOYAL  OY   TIMBER  ALREADY  CUT- 
TJSE8.  ETC.,   FOR  WHICH  ALLOWED. 

p.    D.    HURLBUT. 

Removal  from  mineral  lands  onlypennitted 
for  mining,  domestic,  and  agricultural  pur- 
poses ;  and  from  non-mineral  lands  only  for 
the  devlopement  of  the  mine  or  farm  of  the 
party  procuring  the  removal. 

Persons  removing  it  from  non-mmeral  lands 
for  sale  are  liable  to  punishment  as  trespassers. 

Comm^ioner  McFarland  to  P.  D.  Hurlbut, 
Merrill ville,  California,  November  13,  1882. 
—I  L.  D.,  618. 


2017. 


TIMBER  GUTTING  ON  MINERAL  AND  NON- 
MINERAL  LAND. 

•*  All  other  mineral  districts,"  etc.,  act  of 
June  3,  1878,  include  the  mineral  district  of 
California,  and  all  privileges,  under  chapter 
150,  to  fell  timber  for  mining,  agricultural, 
and  domestic  purposes,  attach  to  citizens  and 
residents  of  those  districts. 

And  by  chapter  151  these  are  permitted  to 
go  upon  non-mineral  public  lands  to  procure 
timber  for  the  purposes  above  (when  it  is  not 
found  upon  their  respective  claims),  but  not 
for  sale,  etc.,  and  trees  of  less  diameter  than 
eight  inches  must  not  be  cut. 

Commissioner  McFarland  to  register,  Su- 
san ville,  California  November  10, 1882. — I  L. 
D.,  616. 


2018. 

TIMBER  TRESPASS-BOXING  TREES  FOR 
TURPENTINE. 

p.  G.  CROMARTIE. 

Boxing  trees  for  turpentine  is  injurious,  kill- 
ing them  if  continued;  and  as  title  to  the 
land  remains  in  the  United  States  until  the 
law  as  to  tillage,  etc.,  has  been  fully  complied 
with,  any  act  by  the  entryman,  in  the  mean 
time,  that  would  injure  or  destroy  the  timber 


would  constitute  a  trespass,  and  render  him 
liable  to  prosecution  and  punishment. 

Commissioner  McFarland  to  P.  G.  Cromar- 
tie,  Castleberry,  Ala.,  November  25,  1882. — I 
L.  D.,  607. 

2019. 

TIMBER  SALE  BY  PRE-SMPTOR-ENTRT 
UNPERPECTED. 

A  pre -emptor  acquires  no  title  and  no  right 
to  secure  title  under  the  pre-emption  law  until 
all  the  provisions,  including  proof  and  pay- 
ment, are  performed. 

Trespass  upon  the  land  before  patent  is  tres- 
pass upon  the  property  of  the  United  States. 

The  pre-emptor  cannot  make  sale  or-disposal 
of  timber  upon  the  tract  other  than  that  cut 
upon  land  cleared  for  cultivation  and  not 
necessary  for  building,  fencing,  etc.,  upon 
the  tract. 

Commissioner  McFarland  to  C.  M.  Bab- 
cock,  Republic,  Mich.,  November  22,  1882. 
— I  L.  D.,  606. 


2020. 


TIMBER  AGENTS-TRESPASS-COMPROMISS. 

The  special  timber  agents  in  New  Mexico 
and  Colorado  are  authorized  to  investigate  and 
report  on  cases  of  depredation,  but  not  to  re- 
ceive money  on  account  of  the  same. 

There  are  no  regular  stumpage  rates  estab- 
lished by  the  Department  upon  public  timber 
unlawfully  cut  since  June  17,  1879.  All  per- 
sons who  unlawfully  cut  and  remove  such 
timber  are  liable  to  the  legal  penalties  there- 
for. 

Process  of  compromise,  where  the  same  is 
advisable. 

Commissioner  McFarland  to  Henry  Stuiges, 
Trinidad,  Colo.,  May  2,  1882.-1  L.  D.,  624. 


2021. 


ACT  OF  JUNE  3.  1878.-TIMBBR  POR  DOMES- 
TIC USE,  MINES,  QUARTZ  MILLS,  ETC. 

FRANK    P.  HARDIN   ET   AL. 

As  contemplated  by  the  timber  cutting  act 
of  June  3,  1878,  any  use  to  which  timber  can 
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be  put  within  the  State  or  Territory,  for  the 
comfort  or  convenience  of  its  people,  is  a  do- 
mestic use — but  such  timber  cannot  be  trans- 
ported beyond  the  State  or  Territory,  but  may 
be  bought  and  sold  within  their  limits. 

The  same  act  contemplates  the  cutting  of 
timber  for  use  in  timbering  mines  or  in  con- 
nection with  quartz  mills  or  reduction  works. 

Secretary  Teller  to  Commissioner  McFar- 
land.  May  25,  1882. — i  L.  D.,  597;  9  C.  L. 
O..  63. 


2022. 

TIMBER  CUTTING-HOMBSTEAD  BNTEY. 

PATRICK  BRADY. 

On  homestead  entry  made  in  good  faith, 
for  purposes  of  residence  and  cultivation, 
timber  on  the  land  to  be  cleared  may  be  dis- 
posed of  by  the  party  to  enable  him  to  con- 
tinue improvements  upon  the  land. 

Comnussioner  McFarland  to  George  W. 
Bell,  Cheboygan,  Mich.,  May  31,  1882. — x  L. 
D.,  606. 


2023. 


TIMBER  CUTTING-HOMESTEAD 
CLAIMANTS. 

The  decision  of  the  Secretary  of  May  25, 
1882,  relates  only  to  the  public  mineral  lands; 
not  to  public  lands  in  Missouri. 

A  homestead  claimant  may  cut  and  remove 
timber  upon  the  land  he  is  preparing  to  culti- 
vate ;  and  if  more  is  found  than  is  necessary 
for  building  and  other  improvements,  the  sur- 
plus may  be  sold.  But  cutting  and  removing 
it  from  any  other  portion  of  the  tract  than 
that  being  cleared  for  cultivation  is  prohibtied, 
etc. 

Commissioner  McFarland  to  E.  H.  Ben- 
ham,  Star,  Mo.,  June  22, 1882. — i  L.  D.,  599, 


2024. 


CIINSGUILLA  GRANT-TJNGONf  IRMID 
CLAIMS-RIGHT  OF  CLAIMANT  AND  OF 
RAILROADS. 

Claimant  has  the  same  right  as  a  home- 
stead party  to  cut  and  remove  timber  for  the 


purpose  of  improving  the  land ;  but  no  more 
right  to  do  so  for  sale  until  his  title  is  per- 
fected. 

The  land  Is  in  reservation,  and  railroads  have 
no  right  to  enter  upon  and  take  timber  there- 
from for  purposes  of  construction. 

Commissioner  McFarland  to  Hon.  H.  M. 
Teller,  Secretary  of  the  Interior,  July  15, 
1882.^1  L.  D.,  622. 


2025. 


TIMBER  IFOR  CONSTRUCTING  TELEGRAPH 

LINE. 

INSTRUCTIONS. 

A  telegraph  company,  duly  organized  by 
the  laws  of  any  State,  and  having  complied 
with  all  legal  requirements,  may  take  material 
for  construction  from  the  public  lands. 

Otherwise  in  case  of  a  line  to  be  constructed 
by  an  individual,  or  individuals  unincorpor- 
ated, etc.,  as  above ;  such  would  he  liable  to 
prosecution  for  trespass  for  taking  public  tim- 
ber, etc. 

Commissioner  McFarland  to  Thomas  Har- 
lan, Esq.,  special  timber  agent,*  Deadwood, 
Dak.,  July  29,  1882.— i  L.  D.,  625. 


2026. 


TIMBER  CUTTING  FOR  GOVERNMENT 
PURPOSE. 

ISAAC  OPPRNHEIMER. 

Cutting  timber  to  supply  a  military  post  in 
fulfillment  of  a  contract  for  wood,  is  not  such 
a  depredation  as  is  contemplated  by  law,  un- 
less waste  is  alleged. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  26,  1882. — i  L.  D.,  613. 


2027. 

PRIVATE  CASH  ENTRY-AMENDMENT. 

THOMAS   UNDER  HILL. 

Amendment  cannot  be  allowed  except  in 
the  cases  provided  for  by  law,  where  an  error 
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has  been  made  in  the  description  by  the  en- 
tryman,  or  where  the  records  are  defective  in 
not  showing    the   correct   description  of  the 
and. 

Commissioner  McFarland  to  register  and  re- 
ceiver, Gainesville,  Fla.,  September  29,  1882. 
— I  L.  D.,516. 


2028. 


MINING  CLAIM-TRESPASS  ON-LOCATOR'S 

RIGHT. 

LEWIS  SMITH,  J.    S.   JONES,   ET   AL. 

Locators  of  mining  claims,  so  long  as  they 
comply  with  the  law  governing  their  posses- 
sion, are  invested  by  Congress  with  "  the  ex- 
clusive right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of 
their  location." 

This  amounts  to  a  property  capable  of  be- 
ing employed  or  transferred,  subject  to  all  the 
ordinary  rules  governing  the  employment  of 
other  property,  entirely  separable  and  separate 
from  the  fee  of  the  land. 

It  is  the  duty  of  the  possessor  to  care  for  his 
own  if  trespass  be  attempted  by  a  stranger. 

The  Government  cannot  be  made  a  party  in 
a  suit  for  trespass  on  said  location. 

Secretary  Teller  to  Commissioner  McFar- 
land, September  30,  1882. — I  L.  D.,  615;  9 
C.  L.  O.,  164. 


2029. 


2030. 

"ADJACENT  PUBLIC  LANDS  "-AGENT- 
TRESPASS. 

GEORGETOWN,   BRECKENRIDGE   AND   LEAD- 
VILLE   R.    R.    CO. 

Material  to  construct  a  right-of-way  railroad 
may  be  taken  from  any  of  the  public  lands 
within  the  neighborhood.  Such  lands  need 
not  adjoin  or  be  near  the  road. 

The  agent  of  such  a  railroad  company  may 
hire  men  to  cut  ties  or  contract  at  a  certain 
price  per  tie.  But  such  company  cannot  sell 
the  ties  so  obtained  to  other  parties  or  railroad 
companies. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  7,  1883. — i  L.  D.,  610. 


2031. 

TRESPASS-LANDS  SOLD  AND  PATENTED. 

Damage  may  be  sustained  against  timber 
trespassers  after  the  land  in  question  has  been 
sold  to  parties  other  than  the  trespassers. 

Commissioner  McFarland  to  Don  A.  Dodge, 
special  timber  agent,  Duluth,  Minn.,  February 
9,  1883. — I  L.  D.,  620. 


PRICE  OF  LAND-PRIVATE  ENTRY. 

SI  PC  HEN   V.    ROSS. 

Land  once  offered  at  ^2.50  per  acre,  but  re- 
duced in  price  to  Si. 25,  is  not  subject  to  private 
entry  until  re-offered  at  the  reduced  rale. 

.\cting  Secretary  Joslyn  to  Commissioner 
McFarland,  Octol)er  30, 1882. — I  L.  D.,634; 
9  C.  L.  O.,  i8i  ;  see  N08.  1256,  1258,  1259, 
1260. 


2032. 

TIMBER  TRESPASS-CONDONATION-ENTRY 
-PAYMENT-ACT  OF  JUNE  16,  1880. 

COE   AND   CARTER. 

The  act  of  June  15,  1880,  allowed  persons 
who  had  committed  trespasses  upon  the  pub- 
lic lands  prior  to  March  1,1879,10  secure 
themselves  against  the  criminal  and  civil 
prosecutions  by  purchasing  the  land  at  the 
Government  price;  and  where  parties  had 
compromised  civil  suits  for  trespass,  but  were 
criminally  liable,  they  had  the  right  to  se- 
cure immunity  by  buying  the  land  from  the 
United  States. 

Secretary  Teller  to  Commissioner  McF'ar- 
land,  February  23,  1883. — 2  L.  D.,  829;  10 
C.  L.  O,,  II. 
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2033. 

TIMBER  GUTTIN08  ON  UNEAENED  LANDS 
WITHIN  GRANTED  LIMITS. 

There  can  be  no  propriety  in  the  United 
States  prosecating  cases  of  trespass  on  odd 
sections  within  railroad  limits,  whether  earned 
or  unearned. 
There  is  no  legal  reason  why  a  railroad  com- 
pany, when  Its  grant  is  a  present  one,  cannot 
institute  proceedings  for  trespass  on  its  land. 
Secretary  Teller  to  Commissioner  McFar- 
land,  February  26,  1883. — I  L.  D.,  611. 


2034. 


CUTTING  TIMBER  FOR  SALE-PERMISSIBLE 
AND  UNLAWPTTL  CUTTING-MILL  MEN. 

Timber  may  be  taken  from  mineral  lands 
to  be  applied  solely  to  the  purposes  specified 
in  the  act  of  June  3,  1878,  i.  e.,  mining 
and  domestic  purposes ;  but  none  less  than  8 
inches  in  diameter  may  be  cut. 

May  be  taken  from  near  mineral  public 
lands  by  miners  and  agriculturists,  for  im- 
provement of  their  mines  and  farms,  when 
their  respective  claims  do  not  furnish  the  nec- 
essary quantity ;  but  not  for  their  private  gain 
or  commercial  purposes. 

It  is  unlawful  for  mill  men  or  others  to 
cut  timber  on  the  public  lands  for  sale  or  for 
exportation. 

Commissioner  McFarland  to  Mr.  J.  L.  Mills, 
Milton,  Jakima  County,  Wash.  T.,  March  3, 
1883.— I  L.  D.,  602. 

[See  instructions  on  same  subject  by  Secre- 
tary Teller  to  Commissioner  McFarland,  Au- 
gust 7,  1882. — I  L.  D.,  600.] 


2035. 


REJECTED  RAILROAD  LUMBER-MILL  MEN 
-CONTRACTORS. 

• 

When  rejected  lumber  is  left  on  the  hands 
of  tbe  mill  owner  or  contractor,  if  it  was 
taken  from  mineral  lands,  it  may  be  disposed 
of  by  him  to  the  miners,  settlers,  and  others, 
kH%m  fid€  residents  of  Colorado,  for  the  pur- 


poses specified  in  the  act  of  June  3,  1878,  but 
if  taken  from  non-mineral  land,  it  is  subject  to 
stumpage  valuation. 

ExfX)rt  from  the  State  is  not  allowed,  ex- 
cept, etc.;  nor  is  an  agent  permitted  to  settle 
and  receive  money  on  account  of  trespass,  etc. 

Commissioner  McFarland  to  Special  Tim- 
der  Agent  William  M.  Clark,  Durango,  Col., 
March  17,  1883. — i  L.  D..  612. 


2036. 


MILL  SITE-CUTTING  AND  USE  OP  TIMBER 

THEREON. 

A.   B.    PAGE. 

If  such  claim  be  timbered,  claimant  may 
cut  for  construction  of  mill,  but  not  for  sale 
for  private  gain. 

Commissioner  McFarland  to  A.  B.  Page, 
esq.,  Jasper,  Col.,  March  22,  1 883. — I  L. 
D.,  614. 


2037. 

TRESPASS  ON  MINERAL  AND  COAL  LANDS 
•    -PRIOR  TO  ACT  OP  JUNE  3,  1878. 

M.   W.    BREMEN. 

Where  the  timber  cutting,  prior  to  the  act 
of  June  3.  1878,  is  such  as,  by  said  law,  would 
be  lawful  if  done  after  that  date,  the  party  com- 
plained of  will  not  be  proceeded  against. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  26,  1883.— 2  L.  D.,  823  ;  10  C. 
L.  O.,  42. 

2038. 

TIMBER  CUTTING  BY  HOMESTEADERS, 
PRE-EMPT0R8,  AND  SQUATTBR3-CUT 
BEPORE  ENTRT-RIGHT  TO  USE. 

WESLEY    PROCOP. 

After  entry  by  another  party  a  former  occu- 
pant of  the  claim  has  no  right  to  the  timber 
cut  and  left  thereon. 

Commissioner  McFarland  to  Wesley  Pro- 
cop,  Mount  Adams,  Ark.,  April  25, 1883. — 2 
L.  D.,  815. 
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2039. 

MILL-MBN,  BTC.-^RESPONSIBILITY-IN- 

STRUCTIONS. 
Mill-men  who  instigate  the  trespass  should 
be  held  responsible,  and  not  the  poor  and  ig 
norant  men  who  do  the  cutting  for  them. 

Commissioner  McFarland  to  William  Roy, 
special  timber  agent,  Mississippi  City,  Miss., 
May  2,  1883.— 2  L.  D.,  840. 


Secretary  Teller  to  Commissioner  McFar- 
lend,  June  18,  1883.— 2  L.  D.,  83s. 


2040. 

TEBSPAS9  ON  INDIAN  EE8ERVATI0N. 

FOND  DU   LAC   RESERVATION. 

Timber  cannot  be  lawfully  cut  from  selec 
tions  not  approved  by  the  Department;  nor 
irom  approved  selections,  except  to  improve 
or  better  adapt  the  land  for  convenient  occu- 
pation. 

Commissioner  McFarland  to  Don  A.  Dodge, 
special  timber  agent,  Duluth,  Minn.,  May  8, 
1883.— 2  L.  D.,82X. 


2043. 

SUEFLTIS  OP  TIKBEE  GUT  POE  EAILEOAD 
CONSTETTCTION-PEOHIBITION-EXPOET. 

W.   T.    VAN   NOY   A   CO. 

Surplus  or  refuse  timber  cut  for  railroad 
construction  purposes  may  not  be  exported 
from  the  State  or  Territory  where  cut. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  21,  1883.— 2  L.  D.,8ii ;  10  C.  L. 
O.,  136. 


2041. 

WITHIN  EAILEOAD  INDEMNITY  LIMITS. 

NORTHERN   PACIFIC   R.    R.   CO. 

Until  lands  within  such  limits  are  selected 
and  selection  approved,  the  company  have  no 
right  to  take  timber  therefrom,  except  for  con- 
struction purposes. 

Acting  Commissioner  Harrison  to  Don  A. 
Dodge,  special  timber  agent,  Saint  Cloud, 
Minn.,  May  26,  1883.— 2  L.  D.,  820. 


2044. 

H.  M.  GEBGO. 

Where  coal  suitable  for  fuel  exists  in  the 
neighborhood,  limber  needed  for  use  in  the 
mines  near  by  should  not  be  cut  from  the  pub- 
lic land  as  an  article  of  fuel. 

Commissioner  McFarland  to  H.  M.  Gregg, 
Lead  City,  Dak.,  July  18,  1883.— 2  L.  D., 
827  ;  10  C.  L.  O.,  172. 


2042. 

M1A8TJEB  OF  DAMAGBS-INNOCBNT  PUE- 
CHA8BE-TALU1  INCEBA8BD  BY  TRB8- 
PA86EE. 

The  Government  may  recover  from  a  pur- 
chaser, innocent  or  otherwise,  the  value  added 
to  the  timber  by  the  labor  of  the  wilfull  tres- 
passer. 


2045. 

EIGHT  AND  LIABILITY  OP  PDECHA8BR. 

WILLIAM    LANE. 

In  settlement  of  timber  trespass,  how  much 
a  purchaser  may  have  already  paid  a  willful 
trespasser  is  not  a  matter  for  consideration. 
The  buyer  can  purchase  only  such  right  as  the 
seller  possesses.  Where  the  seller  has  no 
right  in  the  timber  the  buyer  can  obtain  none. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  19,  1883.— 2  L.  D.,  837. 


2046. 

ON  MILITAEY  EBSBEYATION-  LANDS 
ABANDONED. 

FORT  CAMSmON   RISERVK. 

Timber  cutting  upon  abandoned  military  re- 
serve lands  not  restored  to  the  public  domain 
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is  a  matter  within  the  jurisdiction  of  the  De- 
partment of  the  Interior. 

Timber  cut  thereon  must  be  released  to  the 
United  States,  and  unlawful  settlement  on 
such  lands  is  trespass. 

Commissioner  McFarland  to  James  Tullis, 
special  timber  agent,  Salt  Lake  City,  Utah, 
September  27,  1883. — 2  L.  D.,  822. 


2047. 

¥OET  CAKIBON  ABANDONED  RESSRYE. 

Timber  upon  abandoned  military  reserva- 
tions to  be  protected  by  the  Interior  Depart- 
ment in  like  manner  as  timber  upon  other 
Government  lands. 

Secretary  Teller  to  Commissioner  McFar- 
land, October  i,  1883.— 2  L.  D.,  822. 


surveyed,  if  not  under  act  of  June  3,  1878, 
applicable  to  timber  lands  only. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  13,  1883. — 2  L.  D.,  831. 


2050. 


2048. 


ON  UNSUKYETBD  LANDS. 

MONTANA  IMPROVEMENT  COMPANY. 

Though  the  odd  and  even  sections  cannot 
be  determined  until  survey,  the  power  to  pro- 
tect the  timber  thereon  resides  somewhere. 

The  grantee,  the  railroad  company,  cannot 
exert  such  power  until  the  land  is  surveyed 
and  the  odd  section  set  over  to  the  railroad 
company. 

It  must  until  then  remain  in  the  hands  of 
the  grantor,  the  Government. 

Commissioner  McFarland  to  William  F. 
ProMCr,  special  timber  agent,  Yakima,  Wash., 
November  6,  1883. — a  L.   D.,  828;  see  No. 


RESIDENCE-CULTIYATION-GOOD  PAITH. 

WILLIAM   N.  B.  ALDERSON. 

Timber  privileges  of  homesteaders  whose 
entry  is  in  strictly  good  faith  not  restricted  in 
amount  of  timber. 

Secretary  Teller  to  Commissioner  McFar- 
land, November  15,  1883. — ^  L.  D.,  815  ;  10 
C.  L.  O.,  295. 


2031. 


ACT  OP  JUNE  3,  1878. 

SAN  JUAN    LUMBER   CX)MPANY. 

The  evidence  presented  is  not  sufficient  to 
base  criminal  proceedings  upon.  The  prop- 
osition of  the  company's  agent  is  accepted. 
The  act  of  June  3,  1878,  liberally  construed 
when  the  case  is  not  an  aggravated  trespass 
and  the  timber  is  cut  from  non -mineral  lands 
for  same  purposes  as  are  specified  in  the  said 
act  applicable  to  mineral  lands. 

Secretary  Teller  to  Commissioner  McFir- 
land,  November  26,  1883. — 2  L.  D.,  824;  10 
C.  L.  O.,  301. 


2052. 


2049. 

ACT  07  JTJNB  16, 1880. 

N.   P.   DILLON. 

Trespass,  prior  to  March  i,  1879,  upon  uft' 
surveyid  land,  may  be  condoned  under  act  of 
June  15,  1880,  after  the  land  shall  have  been 


UNSUBYETED  LANDS  -  BESIDENCB-  GOOD 

PAITH. 

JOHN   W.    BAIRD. 

Settlers  upon  unsurveyed  land  with  bona 
fide  intent  of  residence  and  cultivation,  and 
taking  the  land  under  settlement  laws,  when 
surveyed,  may  cut  and  sell  the  timber  thereon. 
Secretary  Teller  to  Commissioner  McFar- 
land, November  27,  1883. — 2  L.  D.,  817;  10 
C.  L.  O.,  3ay. 
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2033. 

LANDS  ENTERED  AND  PAID  FOR  AFTER 

TRESPASS  COMMITTED.  ' 

Commissioner  McFarland  to  C.  S.  Martin,  ' 
special  timber  agent,  Wausau,  Wis.,  Decem- 
ber I,  1883. — 2  L.  D.,  832. 


Commissioner  McFarland  to  George  W. 
Strong,  special  timber  agent,  Boise  City,  Idaho, 
January  23,  1883. — 2  L.  D.,  814. 


2054. 

ACTUAL  8ETTLEMENT-N0T  PRETEXT. 

CHARLES   A.   LAWRENCE. 

Timber  cutting  allowed  a  homesteader  or 
pre*emptor  if  he  has  taken  the  land  for  actual 
settlement  and  residence,  and  not  as  a  mere 
pretext  for  holding  it  while  the  timber  is  being 
removed. 

Commissioner  McFarland  to  C.  S.  Martin, 
special  timber  agent,  Wausau,  Wis.,  Decem- 
ber 7,  1883. — 2  L.  D.,  819. 


2055. 

P08SB880RT  CLAIM- PURCHASER  IN  GOOD 

FAITH. 

JAMES   MCCAGHREN. 

Purchasers  of  possessory  timber  claims  who 
cut  timber  thereon  not  knowing  it  to  be  Gov- 
ernment land,  having  carefully  inquired  con- 
cerning title  at  time  of  purchase,  may  be  al- 
lowed to  settle  by  paying  the  Government  for 
the  land. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  12, 1883.— .2  L.  D.,  833. 


2056. 

AGENT-MINERAL  LANDI^-BTUMPAGE 

PRICE. 

CHARLES    HALL. 

An  agent  employed  in  cutting  timber  for 
railroad  construction  purposes  is  not  entitled 
to  the  surplus  or  refuse  quantity  cut  from  the 
public  lands,  mineral  or  otherwise,  without 
paying  stumpage  value  for  the  same. 


2057. 


MINING  AND  DOMESTIC  PURPOSES. 

Coal  lands  are  not  mineral  lands  within 
the  meaning  of  the  act  of  June  3,  1878, 
authorizing  the  felling  of  timber  upon  lands 
in  Colorado,  Nevada,  and  the  Territories  for 
mining  and  domestic  purposes. 

Commissioner  McFarland  to  John  Truan, 
special  timber  agent,  Trinidad,  Colo.,  January 
25, 1884.— 2  L.  D.,  827. 


2058. 


UNINTENTIONAL  AND  WILLFUL  TRESPASS. 

ROSSER   TIBBETS   ET   AL. 

Purchasers  or  receivers  of  public  timber 
are  required  to  pay  its  stumpage  value  in  a 
case  of  unintentional  or  mistaken  trespass ; 
its  purchase  value  in  a  case  of  willful  trespass. 

Secretary  Teller  to  Commissioner  McFar- 
land, May  14,  1884. — 2  L.  D.,  839;  11  C. 
L.  O.,  125. 


2059. 


BT  RAILROAD  ON  LAND  NOT  SELECTED. 

NORTHERN  PACIFIC   R.   R.  CO.  AND  DK  GRAFF 

AND  CO. 

In  the  matter  of  timber  cutting  on  lands  not 
selected  at  date  of  trespass. 

The  indemnity  being  a  float,  attaching  to 
no  land  until  selection,  the  railroad  had  no 
right  to  sell  the  timber  at  date  of  contract  with 
De  Graff  &  Co. 

Commissioner  McFarland  to  Secretary  Tel- 
ler, May  24,  1884.— 2  L.  D.,  819. 
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2060. 

FR0BBGUTI0N8. 

Legal  proceedings  against  alleged  depre- 
dators not  to  be  instituted  unless  directed  by 
the  United  States  Attorney-General,  or  until  an 
agent  of  the  Department  of  the  Interior  shall 
have  investigated  the  facts  reported  thereon  to 
that  Department  and  received  instructions 
therefrom. 

Secretary  Teller  to  Commissioner  McFar- 
land,  June  ]6,  1884.— 2  L.  D.,  841. 


2061. 


TIMBER  ON  PRE-BMPTION-WHO  TO  PRO- 
TECT-IF  ERAUDLENTLT  ENTERED - 
OCCUPANCY-GOOD  EAITH-PRATJD. 

MIKE  KERN AN. 

So  long  as  the  land  is  occupied  in  good 
faith  under  the  pre-emption  laws  the  duty  of 
protecting  the  timber  does  not  belong  to  the 
Government. 

Trespass  upon  land  fraudulently  obtained, 
and  held  simply  for  the  bene6t  of  the  timber, 
requires  the  attention  of  the  Department. 

Commissioner  McFarland  to  De  Witt  C. 
Alexander,  Long  Pine,  Nebr.,  June  21,  18S4. 
— 2  L,  D.,  810. 


2062. 


CASS  OF  TRESPA8i3^  IN  ERROR  COMPRO- 
MISED. 

OSBORN    BROTHERS. 

Secretary  Teller  to  Commissioner  McFar- 
land, June  25,  1884.— 2  L.  D.,  828;  ii  C.  L. 
O.,  126. 


2063. 

CARTER  AND  SHIVER. 

Purchasers  who  induced  the  trespass  to  be 
required  to  pay  the  purchase  price  to  the 
Government. 

46 


Secretary  Teller  to  Commissioner  McFar- 
land, June  25,  1884. — 2  L.  D.,  841 ;  1 1  C.  L. 
O.,  126. 


2064. 

TIMBER  TRESPASS-SETTLER'S  CLAIM. 

W.  CRATSXNBERG. 

For  timber  cut  by  a  homesteader  from  his 
claim,  which  he  abandons  as  soon  as  the  cut- 
ting is  done,  the  purchasher  must  settle  by 
paying  the  purchase  price. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  5,  1884. — 3  L.  D.,  I. 


2065. 


TIMBER  TRESPASSHSETTLER'S  CLAIM. 

NEHEMIAH   P.  CLARK. 

Trespassers  cutting  timber  during  home- 
steader's temporary  absence,  and  removing  it 
against  his  protest,  should  be  prosecuted  civilly 
and  criminally. 

Secretary  Teller  to  the  Attorney-General, 
July  7,  1884.— 3  L.  D.,2. 


2066. 


TIMBER  TRESPASS-KEEPER'S  CHARGES. 

AH  WING  ET  AL. 

Persons  settling  for  timber  trespass  should 
pay  keeper's  charges, /ro  ra/a,  prior  to  release 
of  the  wood  or  timber  cut. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  7, 1884. — 3  L.  D.,4. 


2067. 

TIMBER  TRESPASS-SETTLER'S  CLAIM. 

MARY  A.  MAXFIBLD. 

A  bona  fide  settler  may  dispose  of  the  down 
and  fallen  timber  on  his  claim,  for  improve- 
ments and  support,  while  perfecting  title  tx>  iL 
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Acting  Commissioner  Harrison  to  Mrs. 
Maxfield,  St.  Hilaire,  Minn.,  August  6,  1884. 
—3  L.  D.,  63. 


2068. 


TIMBER  TRESPASS-PUBLIC   LAND. 

W.    K.    ELLIOTT. 

Down  timber  on  the  public  lands  may  not 
be  appropriated  by  the  public  generally. 

Acting  Commissioner  Harrison  to  W.  K. 
Elliott,  Wiley's  Cove,  Ark.,  September  30, 
1884. — 3  L.  D.,  124. 


2069. 


TIMBER  TRESPASS-PUBLIC  LAND. 

HENRY  WILLIAMS. 

In  view  of  the  fact  that  the  trespasser  was 
mislead  as  to  the  character  of  the  land  and 
his  rights,  and  of  the  improbability  of  main- 
taining a  civil  or  criminal  action  against  him, 
his  proposition  to  pay  /52.50  per  acre  stump- 
age  value,  I2.50  per  acre  for  the  land,  and* 
the  expenses  of  watching  and  caring  for  the 
wood,  may  be  accepted. 

Secretary  Teller  to  Commissioner  McFar- 
land,  October  4,  1884.— 3  L-  D-i  133. 


2070. 


TIMBER  TRESPASS-SETTLER'S  CLAIM. 

J.  HUNTLEY. 

Down  timber  on  unsurveyed  public  land 
may  be  used  by  an  actual  settler  thereon  un- 
der the  pre  emption  or  homestead  law. 

Commissioner  McFarland  to  J.  Huntley, 
Ellensburg,  Oreg.,  October  10,  1884. — 3  L. 
D.,  137. 


2071. 

TIMBER  TRESPASS-SETTLER'S  CLAIM. 

W.  B.  PATTEE. 

For  trespass  upon  a  homestead  claim,  suit 
must  be  brought  by  the  settler ;  but  such  tres- 
pass is  also  an  offense  against  the  United 
States,  for  which  the  offender  is  liable. 

Commissioner  McFarland  to  W.  B.  Patlee, 
Florence,  Wis.,  October  11,  1884. — 3  L.  D., 
142;  II  C.  L.  O.,  229;  see  No.  2013. 


2072. 

TIMBER  TRESPASS-PUBLIC  LAND. 

JAMES   MCCAGHREN. 

The  trespasser  was  allowed  to  settle  by  pur- 
chasing the  land,  but  waited  until  the  State 
had  selected  it  and  then  purchased  it  from 
her :  held  that  the  receiver  shall  take  poses- 
sion  of  and  sell  the  wood,  or,  if  it  has  already 
been  sold,  that  the  purchaser  shall  be  sued 
for  its  value. 

Secretary  Teller  to  Commissioner  McFar- 
land, December  29,  1884. — 3  L.  D.,  266;  11 
C.  L.  O.,  347. 


2073. 


ROBERT  HATCH 

Hatch,  without  knowledge  as  to  ownership, 
bought  the  standing  timber  on  the  land  where- 
on a  settler,  without  making  entry,  had  estab- 
lished a  home,  cut  it,  and  sold  it  to  Staples 
and  Covin ;  in. view  of  his  culpable  negli- 
gence in  not  ascertaining  the  ownership  of 
the  tract,  he  and  his  vendees  are  jointly  respon- 
sible for  the  price  they  paid  for  it. 

Secretary  Teller  to  Commissioner  McFar- 
land, January  29, 1885.— 3  L.  D.,  346. 


2074. 

E.  C.  PICKETT. 

Since  Pickett's  affidavit,  to  the  effect  that 
the  trespass  was  committed  by  his  employes 
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cutting  accidentally  over  the  lines  of  adjoin- 
ing tracts  upon  which  he  was  authorized  to 
cut  timber,  is  corroborated  by  the  attendant 
circumstances  and  his  reputation  for  honesty 
and  veracity,  his  proposition  to  settle  at  thirty- 
three  and  a  third  cents  per  cord  is  accepted. 

Secretary  Teller  to  Commissioner  -McFar- 
land,  January  30,  1885. — 3  L.  D.,  348. 


2075. 

TIMBER  TRESPASS-PUBLIC  LAKD! 

RICHARD   N.   GREEN. 

Green  made  homestead  entry  of  the  land  in 
1867,  cut  and  sold  three  hundred  pine  trees  to 
unknown  purchasers,  made  no  improvements, 
and  his  entry  was  canceled  in  1876;  being 
dead,  the  proposition  of  his  heirs  to  settle  at 
one  dollar  and  twenty-five  cents  per  thousand 
feet  is  accepted. 

Secretary  Teller  to  Commissioner  McFar- 
land,  January  30, 1885. — 3  L.  D.,  349 


2076. 


TIMBER  TRESPASS. 

BUCKNER   H.    ROBINSON. 

The  question  of  trespass  is  not  affected  by 
the  entry  of  the  lands,  since  at  the  time  of  the 
trespass  the  title  to  said  lands  was  in  the  Gov- 
ernment. 

Secretary  Teller  to  Attorney- General  Brew- 
ster, February  18,  1885. — 3  L.  D.,  415  ;  see 
Nos.  2013,2071. 


2077. 

•   TIMBER  TRESPASS. 

HUGH   H.   AND  WM.   A.   MCCOMB. 

The  trespass  appearing  to  have  been  com- 
mitted upon  lands  included  within  the  home- 
stead entry  of  another,  the  question  at  issue  is 
between  the  entryman  and  the  alleged  tres- 
passer. 


Secretary  Teller  to  Commissioner  McFar- 
land,  February  19,  1885. — 3  L.  D.,  421 ;  see 
Nos.  2013,  2071*  2076. 


2078. 

TIMBER  TRESPASS. 

JOSEPH   W.   HOWARD. 

A  homestead  entry  for  the  sole  purpose  of 
obtaining  the  timber  growing  on  the  land  will 
not  protect  the  entryman  in  a  suit  for  timber 
trespass  thereon. 

Acting  Secretary  Muldrow  to  Attorney-Gen- 
eral Garland,  May  19,  1885. — 3  L.  D.,  542 ; 
12  C.  L.  O.,  86. 


2079. 

TIMBER  TRESPASS. 

In  determining  the  amount  of  damages  re- 
sulting from  "  boxing  *'  trees  for  turpentine, 
the  injury,  present  and  prospective,  inflicted 
upon  the  trees  should  be  included. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  i,  1885.— 4  L.  D.,  i;  12  C.  L. 
O..  128. 


2080. 

TIMBER  TRESPASS. 

GEORGE  W.   ARWOOD   ET  AL. 

Under  the  act  of  March  3,  1875,  ^^  ^se  of 
timber  from  public  lands  by  railroad  compan- 
ies is  limited  to  timber  from  adjacent  lands 
taken  for  the  purpose  of  construction. 

Acting  Secretary  Muldrow  to  Attorney-Gen- 
eral Garland,  July  13, 1885.— 4  L.  D.,  23 ;  12 
C.  L.  O.,  185. 


2081. 

TIMBER  TRESPASS. 

WILLIAM  GRANT  ET  AL. 

The  United  States  will  not  permit  trespass 
upon  unearned  odd-numbered  sections  lying 
within  the  limits  of  a  railroad  grant. 
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Secretary  Lamar  to  Attorney -General  Gar 
land,  July  22,  1885.— 4  L.  D.,  58. 


2082. 


TIMBER  TRESPASS. 

MONTANA  IMPROVEMENT  COMPANY. 

The  United  States  may  protect  its  unsur- 
veyed  lands  from  trespass. 

The  only  right  a  land  grant  railroad  has  to 
timber  through  a  region  of  unsurveyed  coun- 
try is  the  right  to  procure  timber  for  construc- 
tion purposes  from  adjacent  lands. 

Whether  under  the  second  section  of  the 
act  of  July  2,  1864,  the  railroad  company  is 
authorized  to  use  timber  from  the  public  lands 
in  the  erection  of  depots,  station-houses,  etc. 
—Query. 

Secretary  Lamar  to  Commissioner  Sparks, 
July  25,  1885.— 4  L.  D.,  65 ;  see  No.  2048. 


2083. 


TIMBER  TRESPASS. 

FREDERICK   FISH  ET  AL. 

The  Government  will  not  institute  proceed- 
ings in  case, of  trespass  committed  upon  lands 
included  within  the  pre-emption  entry  of 
another. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  27,  1886. —4  L.  D.,  467;  13  C. 
L.  0.,46;  see  Nos.  2013,  2071,  2076,  2077. 


2084. 


2085. 

TIMBER  TRESPASS-RAILROAD  LIMITS. 

ORDWAY  ET  AL. 

Prosecution,  civil  and  criminal,  advised  for 
trespass  upon  an  odd  section  within  the  prim- 
ary limits  of  the  Northern  Pacific  grant,  cov- 
ered by  an  order  of  withdrawal  pending  defi- 
nite location  of  the  road. 

Acting  Secretary  Muldrow  to  the  Attorney - 
General,  April  15,  1886.— 4  L.  D.,  487  ;  13 
C.  L.  0.,46. 


TIMBER  TRESPASS-CRIMINAL  SUIT. 

J.   C.   CALHOUN  ET  AL. 

Criminal  suit  advised,  under  section  5440, 
Revised  Statutes,  in  case  of  fraudulent  entries 
made  through  conspiracy. 

Acting  Secretary  Muldrow  to  the  Attorney- 
General,  March  29,  1886.— 4  L.  D.,  469;  13 
C.  L.  O.,  46. 


2086. 


TIMBER  DEPREDATIONS-SETTLEMENT 

CLAIMS. 

A  claim  of  the  Government  arising  from 
timber  depredations  is  for  an  unascertained 
amount  which  the  Secretary  of  the  Interior 
may  properly  find  and  determine,  and  effect 
settlement  for  with  the  trespasser  by  receiving 
payment  in  full. 

The  amount  of  such  a  claim  having  been 
duly  ascertained  and  fixed,  there  is  no  au- 
thority in  the  Department  to  compromise  the 
same  by  receiving  in  payment  therefor  a  less 
sum  than  the  amount  found  to  be  due. 

Secretary  Lamar  to  the  Secretary  of  the 
Treasury,  November  15, 1886. — 5  L.  D.,  240. 


2087. 


TIMBER   TRESPASS- HOMESTEAD  ENTRY. 

JOHN  T.  WOOTEN. 

Boxing  pine  trees  od  the  public  lands  for 
the  purpose  of  securing  turpentine  is  an  in- 
dictable offense  under  section  2461,  Revised 
Statutes. 

Such  use  and  disposition  of  timber,  grow- 
ing on  land  covered  by  a  homestead  entry, 
cannot  be  regarded  as  the  "  cultivation  '*  re- 
quired by  the  homestead  law. 
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Secretary  Lamar  to  the  Attorney-General, 
January  31,  1887. — 5  L.  D.,  389. 


2088 

EAUROAD  GRANT  ;  TIMBER  TRESPASS. 

CHICAGO,  ST.   P.,  M.   AND  O.   RY.  CO. 

It  appearing  that  the  title  to  the  lands  in 
question  will  pass  under  the  selections  made 


thereof,  action  against  the  company  for  tres- 
pass thereon  is  not  advised. 

Secretary  Lamar  to  Commissioner  Sparks, 
March  22,1887.-5  L.  D.,  511;  14  C.  L. 
O.,  56. 


[See  under  other  heads,  Nos  46,  48,  50, 
58,  105,  no,  115,  1578,  relating  to  Timber 
on  the  Public  Lands. 
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TIMBER  AND  STOKE  ACT,  Nos.  2089  to  2106. 


2089. 

NON-CONTIGUOUS  TRACTS. 

.    Tracts  comprising  an  entry  under  the  act 
of  June  3,  1878,  need  not  be  contiguous. 

Commissioner  McFarland  to  register  and 
receiver,  Shasta,  Cal.,  November  25,  1882. — 
2  L.  D.,  332;  see  No.  132. 


2090. 


MARRIED  WOMEN. 

A  married  woman  cannot  make  entry  under 
the  act  of  June  3,  1878,  where  the  eifect 
would  be  to  allow  the  head  of  the  family  to 
make  two  entries. 

Commissioner  McFarland  to  register  and 
receiver,  Oregon  City,  Oreg.,  January  12, 
1883.— 2  L.  D.,  332 ;  9  C.  L.  O.,  203.  But 
see  Nos.  132,  2106. 


2091. 

MINOR. 

LUTHER  MANN. 

Timber-land  entry  by  a  minor  under  act  of 
June  3,  1878,  is  not  allowed. 

Commissioner  McFarland  to  register  and 
receiver,  Olympia,  Wash.,  January  12,  1883. 
— 2  L.  D.,  332 ;  9  C.  L.  O.,  222 ;  see  No. 
132. 


2092. 


PRELIMINARY  APFID AYIT  -  RELINQUISH- 
MENT-PREFSRENCE  RIGHTS. 

SMITH  V.   MARTIN. 

The  filing  of  a  preliminary  affidavit  under 
the  timber  and  stone  act  of  June  3, 1878,  does 
not  appropriate  the  land  involved  so  as  to 


prevent  a  homestead  entry  subject  to    the 
rights  of  the  timber  claimant. 

A  relinquishment  under  the  above  circum- 
stances by  the  timber  claimant  prior  to  the 
hearing  can  give  no  preference  right  to  a 
third  party. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  13,  1883. — 2  L.  D.,  333 ; 
10  C.  L.  O.,  198. 


2093. 


PREFERRED  CLAIMANT  -  BON  A  FIDES - 
CHARACTER  OF  THE  LAND-BURDBN 
OF  PROOF 

HUGHES  V.   TIPTON. 

A  timber-land  entryman  is  a  preferred 
claimant  against  everybody  except  a  prior 
claimant  and  the  United  States.  An  adverse 
claim  can  be  initiated  only  prior  to  the  date 
of  the  timber  application,  and  should  be  filed 
during  the  period  of  publication. 

A  person  who  initiates  his  claim  subse- 
quently to  the  timber  application  is  a  preferred 
claimant  if  the  United  States  does  not  pass  its 
title  to  the  hrst  applicant. 

Any  party  may  at  any  time  allege  illegality 
in  respect  of  the  qualifications  or  proceeding 
of  the  applicant,  the  dona  iides  of  his  appli- 
cation, or  the  character  of  the  land. 

The  act  of  June  3,  1878,  does  not  contem- 
plate entries  exclusively  on  land  which  is 
wholly  unfit  for  cultivation  after  the  timber 
has  been  removed,  but  upon  land  which  is 
unfit  for  ordinary  agricultural  purposes. 

The  burden  of  proving  the  character  of  the 
land  sought  to  be  entered  is  upon  the  timber 
applicant. 

Secretary  Teller  to  Commissioner  McFar- 
land, February  23,  1884. — 2  L.  D.,  334;  11 
C.  L.  O.,  8 ;  see  Nos.  132,  1075. 
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2094. 

TIMBER  ENTRY-FINAL  PROOF:  FRAUD. 

INSTRUCTIONS. 

Final  proof  and  payment  may  not  be  made 
until  after  the  expiration  of  the  required  sixty 
days  of  publication. 

In  ex  parte  cases,  if  the  local  officers  are 

satisfied  that  an  application  for  the  land  is 

illegal  or  fraudulent,  they  should   reject  it; 

if  they  are  in  doubt  about  it,  such  doubt  should 

be  noted  on  the  papers  as  basis  for  a  special 

investigation. 

Entries  made  for  the  benefit  of  others  are 

in  evasion  of  the  law,  and  are  fraudulent. 

Acting  Commissioner  Harrison  to  register 

and  receiver,  Humbolt,  Cal.,  August  19, 1884. 

— 3  L.  D.,  84;  II  C.  L.  O.,  174. 


2095 

TIMBER  ENTRY-PRE-EMPTION  CONFLICT. 

SHOWERS  V,   FRIEND. 

The  timber  land  act«  declaring  that  "  noth- 
ing herein  contained  shall  defeat  or  impair  any 
bona  fide  claim,"  is  to  be  construed  as  mean- 
ing that  a  timber  claim  shall  not  defeat  or  im- 
pair a  prior  valid  claim. 

The  case  of  Rowland  v.  Clemens  decided 

that  a  timber  claim  may  not  impair  a  prior 

prima  facie  valid  pre-emption  claim,  and  not 

that  it  may  not  defeat  or  impair  a  prior  invalid 

claim. 

In  this  case  the  evidence  shows  that  the 

pre-emptor  had  not  for  fifteen  months  after 
date  of  his  alleged  settlement,  and  up  to  date 
of  the  timber  application,  res  ded  on,  culti- 
vated, or  improved  the  tract ;  his  filing  is 
therefore  forfeited,  and  the  timber  application 

may  stand. 

Acting   Secretary  Joslyn  to  Commissioner 

McFarland,  November  24,  1884. — 3  L.  D., 

210;  II  C.  L.  O.,  312;  see  Nos.  2092,  2093, 

2096, 2097, 2099, 2100, 2101, 2102, 2103, 2105. 


tion  filing  and  improvements,  question  con- 
cerning the  character  of  the  land  is  immater- 
ial ;  the  only  matters  which  may  be  consid- 
ered are  the  pre-emptor's  good  faith  and  com- 
pliance with  the  law,  which,  in  this  case,  will 
be  tested  by  his  final  proof. 

In  this  case  (there  being  no  allegation  of 
bad  faith  or  of  non-compliance),  the  timber 
applicant  was  permitted  to  and  did  duly  pub- 
lish notice,  the  Commissioner  allowed  a  hear- 
ing on  the  question  of  the  character  of  the 
land,  proof  that  it  is  timber  land  has  been 
furnished,  entry  applied  for,  and  the  purchase 
money  and  fees  tendered ;  wherefore  the  ap- 
plication for  entry  may  remain  on  file  subject 
to  the  pre-emption  claim. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  December  17,  1884. — 3  L.  D., 
258;  II  C.  L.  O.,  299;  see  Nos.  2092,  2093, 
2097,  2099,  2100,  2101,  2102,  2103,  2105. 


2097. 


2096. 

TIMBER  ENTRY-PRE-EMPTION  CONFLICT. 

CROOKS  V.   HADSELL. 

When  a  timber  land  declaratory  is  filed  for 
land  upon  which  a  settler  has  a  prior  pre-emp- 


TIMBER  ENTRY-PRE-EMPTION  CONFLICT. 

MERRITT  V.  SHORT  ET   AL. 

When  a  timber  land  claimant  applies  to  pur- 
chase land  embraced  within  a  prima  facie 
valid  pre-emption  filing,  the  pre-emptor  should 
be  cited  to  show  cause  why  such  application 
should  not  be  allowed. 

In  such  case  however  the  burden  of  proof  is 
upon  the  timber  applicant  to  show  the  invalid- 
ity of  the  pre-emption  claim. 

An  invalid  prior  existing  pre-emption  claim 
is  no  bar  to  purchase  under  the  timber  act. 

Secretary  Teller  to  Commissioner  McFar- 
land, March  3,  1885.— 3  L.  D.,  435 ;  12  C. 
L.  O..  44 ;  see  Nos.  2092,  2093,  2096,  2099, 
2100,  2101,  2102,  2103,  2105. 


2098. 

TIMBER  ENTRY-ACT  OF  JUNE  3,  1878. 

WOOLWAY  V.   DAY. 

Under  this  act  the  claimant  must  show  by  a 
fair  preponderance  of  testimony,  that  the  land 
sought  to  be  entered  is  valuable  chiefly  for 
timber^  and  is  unfit  for  cultivation. 
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Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  September  26, 1885.-^4  L.  D.,  164; 
12  C.  L.  O.,  209. 


2099. 


TIMBER  LAND    ENTRY-ADVER8B  RIGHT. 

CAPPRISE  V.   WHITE. 

An  application  to  purchase  under  the  act  of 
June  3,  1878,  does  not  reserve  the  land  ap- 
plied for,  but  an  entry  or  filing  made  pending 
such  application  is  subject  to  the  rights  of  the 
applicant. 

A  homestead  settler's  allegation  of  settle- 
ment and  improvement  made  prior  to  the  ap- 
plication, puts  in  issue  a  material  fact  sworn 
to  by  the  applicant  and  under  the  law  a  hear- 
ing should  be  ordered  thereupon. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  7,  1885. — 4  L.  D.,  176;  see 
Nos.  2092, 2093, 2IC9, 2101,  2102,  2103, 2105. 


2100. 


TIMBER  ENTRY-ADVERSE  RIGHT. 

FITZGERALD  V.    REID. 

No  formal  objection  to  the  timber  entry  was 
made  until  after  the  submission  of  final  proof, 
when  a  pre -emptor,  who  had  a  filing  of  record 
prior  to  the  timber  application,  came  in  and 
alleged  want  of  notice  as  to  the  proceedings 
of  the  timber  applicant,  and  set  up  his  adverse 
settlement,  filing  and  improvements  :  /felt/, 
that  under  section  3  of  the  timber  act  a  hear- 
ing should  be  ordered. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  October  7,  1885.--4L.  D.,  177  ;  12 
C.  L.  O.,  209;  see  Nos.  2092,  2093,  2099, 
2101,  2102,  2103,  2105. 


2101. 

TIMBER  LAND-CONTEST. 

HOUGHTON  V.  JUNETT. 

The  burden  of  proof  is  with  the  applicant 
to  show  not  only  that  the  land  has  its  princi- 


pal value  in  the  timber  thereon,  but  also  that 
such  land  is  unfit  for  cultivation. 

The  right  of  protest  against  a  timber  pur- 
chase is  not  confined  to  an  adverse  claimant. 

Secretary  Lamar  to  Commissioner  Sparks, 
November  14,  1885. — 4  L.  D.,  238;  see  Nos. 
2092,  2093,  2099,  2101,  2102,  2103, 2105. 


2102. 


ACT  OF  JUNE  3.  ISTB-ADYERSE  CLAIM. 

F.    £.    HABERSHAM. 

The  applicant  should  not  submit  his  proof 
until  after  the  expiration  of  the  sixty  days  of 
publication. 

The  "  adverse  "  or  *•  valid  "  claim  specie 
fied  in  the  act  refers  to  a  claim  initiated  prior 
to  the  date  of  the  application. 

The  issue  raised  by  an  adverse  claim  is  as 
to  the  validity  of  such*  claim,  while  a  protest 
calls  in  question  the  character  of  the  land  or 
the  good  faith  of  the  applicant. 

Secretary  I..ama>  <>  Commissioner  Sparks, 
December  16,  1885. — 4  L.  D.,  282 ;  12  C.  L. 
O.,  295;  see  Nos.  2092,  2093,  2099,  2101, 
2103,  2105. 


2103. 


ACT  OP  JUNES,  1878-ADyER8B  OCCUPA- 
TION 

BLOCK   V.  CONTRERAS, 

Prior  occupancy  and  improvement  of  land 
removes  the  same  from  purchase  under  the 
timber  act,  without  respect  to  the  qualifica- 
tion of  the  person  so  holding  or  improving 
the  land  to  legally  appropriate  the  same  under 
the  settlement  laws. 

Secretary  Lamar  to  Commissioner  Sparks, 
February  10,  1886. — 4  L.  D.,  380;  12  C.  L. 
O.,  305  ;  see  Nos.  2092,  2093,  2099,  2100, 
2101,  2102,2105. 
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2104. 

BIGHT  01  PURCHASE  UNDER  THE  ACT 
JUNE  S,  1878. 

HEIRS  OF  WILLIAM   FRIEND. 

The  right  to  receive  title  under  this  act  ac- 
crues when  the  proper  proof  is  furnished  and 
the  money  pcud. 

Where  an  applicant  had  made  proof  and 
tendered  the  purchase  money,  but  died  prior 
to  the  allowance  of  his  entry,  it  is  held  that 
his  heirs  may  complete  the  purchase.  - 

Secretary  Lamar  to  Commissioner  Sparks, 
August  7,  i886.— 5  L.   D.,  38  ;  13  C.  L. 

o.,  314- 

2105. 

RIGHT  OF  PUROHASS  UNDER  THE  ACT  OP 

JUNE  8, 1878. 

TTEN  V   ROBLSS. 

The  right  of  purchase  under  the  act  of 
June  3,  1878,  will  not  be  allowed  to  defeat 
or  impair  a  prior  valid  pre-emption  claim. 

47 


But  if  the  timber  applicant  show  such  claim 
to  be  invalid  it  will  thereafter  constitute  no 
bar  to  his  purchase. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  January  14,  1887. — 5  L.  D.,  366;  14 
C.  L.  O.,  II;  see  Nos.  2092,  2093,  2099, 
2100,  2101,  2109,  2IP3. 


2106. 

TIHBER  LAND  ENTRT-tf  ARRIED  WOKEN. 

ISABELLA  M.   DWTER. 

A  married  woman,  who  by  the  laws  of  the 
State  is  authorized  to  purchase  and  hold  realty 
as  a  feme  so/e,  and  independently  control  her 
separate  property,  is  entitled  to  make  timber 
land  purchase  under  the  act  of  June  3,  1878. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  July  18,  1887.— 6  L.  D.,  32;  14  C. 
L.  O.,  145 ;  see  Nos.  132,  2090. 


[In  reference  to  the  Timber  and  Stone  Act, 
see  under  other  heads,  Nos.  132, 1075,  1 177. 


^ 
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TOWN  SITES,  Fos.  2107  to  2123. 


2107. 

PUBLIC  LAND-PORTBEJIBLD  8CEIP- 
T0WN8ITE. 

LEWIS  ET  AL  V.  TOWN  OF  SEATTLE  ET  AL. 

Lands  within  the  corporated  limits  of  a 
town,  which  it  is  not  entitled  to  enter  by 
reason  of  its  population,  and  which  is  not  ac- 
tually settled  upon,  inhabited,  improved,  and 
used  for  business  and  municipal  purposes,  is 
subject  to  pre  emption  claim  by  virtue  of  sec- 
tion I,  act  of  March  3,  1877. 

Porterfield  scrip  may  be  located  upon  offered 
or  unoffered  land,  and  upon  land  within  the 
limits  of  an  incorporate  town;  is  locatable 
upon  any  surveyed  land  of  the  United  States 
not  mineral  and  not  legetUy  appropriated.  No 
mere  de  facto  appropriation  can  defeat  or  pre- 
clude a  location  by  said  scrip. 

Secretary  Kirkwood  to  Commissioner  Mc- 
Farland,  October  26,  1881. — I  L.  D.,  497 ;  8 
C.  L.  O.,  143. 


2108. 


T0WN8ITB-ENTRT-PE00P-PAT¥BNT ; 
MINERAL  LANDS. 

TOWN   OF  BELLEVUE. 

Proceedings  where  the  town  is  situated  on 
unsurveyed  land. 

Commissioner  McFarland  to  register  and 
receiver,  Boise  City,  Idaho,  March  18,  1882. 
— I  L.  D.,  503 ;  9  C.  L.  O.,  28.  ^ 


2109. 

TOWN  LOTS-NOTICE  TO  ADVERSE 
CLAIMANTS. 

INSTRUCTIONS. 

Claimant!  of  town  lots  are  not  required  to 
give  notice  of  their  intention  to  make  entry 


by  publication,  under  act  of  March  3, 1879. 
The  notice  to  adverse  claimants  may  be  by 
personal  service  or  through  the  mails. 

Declaratory  statements  are  not  required  to 
be  filed  within  three  months  after  settlement. 

Commissioner  McFarland  to  register  and 
receiver,  Boise  City,  Idaho,  July  14,  1882.-^ 
I  L.  D.,  501. 


2110. 


RE8IDENCB-RE8TRICTI0N-QUALIPI- 
CATI0N-C0NTEST8. 

TOWN  SITE  OP  KETCHUM. 

The  «  actual  settler  "  upon  a  town  lot  must 
be  an  actual  resident. 

The  right  of  pre-emption  granted  by  sec- 
tion 2382,  Revised  Statutes  is  restricted  to  the 
lot  settled  upon  and  one  additional  lot  upon 
which  the  settler  may  have  substantial  improve  - 
ments. 

Settlers  are  required  to  have  the  personal 
qualifications  of  pre-emptors  and  to  file  their 
declaratory  statements. 

Contests  between  claimants  for  town  lots 
will  be  governed  by  the  Rules  of  Practice, 
as  in  other  cases. 

Commissioner  McFarland  to  register  and 
receiver,  Boise  City,  Idaho,  August  14,  1882. 
— I  L.  D.,  502. 


2111. 


REYISED  STATUTES  2882-ACTnAL 
RESIDENCE. 

SAMUEL  M.   FRANK. 

A  party  making  an  entry  on  one  or  two 
lots,  under  section  2382,  Revised  Statutes,  must 
actually  reside  upon  one  lot.  "  Actual  settler  " 
as  found  in  said  section  held  to  mean  acttta/ 
resident. 
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871 


Commissioner  McFarland  to  register  and 
receiver.  La  Grande,  Oreg.,  January  2,  1882. 
—2  L.  D.,  628;  10  C.  L.  O.,  367. 


2112. 


TOWN  8ITB-ENTRT  BT  JUDGE. 

TOWNSITE  OF  ASPEN. 

Application  for  the  town  site,  which  lay  in 
Gunnison  G>unty,  was  made  by  the  judge  of 
said  county  in  1880;  pending  its  consideration 
on  the  question  of  the  alleged  mineral  char- 
acter of  the  land,  the  town  was  incorporated 
in  April,  1881 ;  afterwards  the  county  was 
divided  into  Gunnison  and  Pitkin  counties, 
throwing  the  town  into  the  latter  county, 
whereupon,  in  June,  188 1,  the  judge  of  Pit- 
kin county  made  the  entry :  held  that  the  en- 
try should  have  been  made  in  the  name  of 
the  corporate  authorities  as  trustees,  and  that, 
since  the  parties  have  so  agreed,  patent  may 
so  issue  without  cancellation  and  new  entry. 

Secretary  Teller  to  Commissioner  McFar- 
land, July  18,  1884.— 3  L.  D.,  13;  II  C.  L. 
O.,  140. 


2113. 


TOWK  BITB-OPEERED  LAND  ;  SETTLE- 
MENT. 

EUREKA  SPRINGS  V,  NORTHCUTT   ET  AL. 

■ 

A  town  may  make  private  cash  entry  of 
offered  land  not  within  the  corporate  limits, 
without  reference  to  the  limitations'  of  the 
town  site  laws  based  on  population. 

Whether  offered  land  may  be  taken  by  reg- 
ular town  site  entry,  quare.  In  this  case  the 
cancellation  of  certain  homestead  entries  on 
offered  land  leaves  it  withdrawn  from  private 
entiy,  and  it  may  therefore  be  treated  as  un- 
offered  and  subject  to  disposal  as  a  townsite. 

Actual  town  site  settlement,  even  prior  to 
incorporation,  is  notice  to  pre-emption  and 
homestead  settlers,  who  may  not  appropriate 
the  lands  embraced  by  it  by  anticipating  the 
application  at  the  local  office. 


Secretary  Teller  to  Commissioner  McFar- 
land, July  21,  1884.— 3  L.  D.,  30;  II  C.  L. 
O.,  136. 


2114. 


TOWN  SITB-RESERYATION ;  OCCUPATION. 

KEITH  V.  TOWNSITE  OF  GRAND  JUNCTION. 

Settlements  upon,  or  attempted  occupation 
for  townsite  purposes,  of  land  within  an  In- 
dian reservation  confer  no  rights,  and  are  void 
as  against  the  United  States.  The  passage  of 
an  act  of  Congress  opening  such  a  Reservation 
gives  preference  right  to  actual  settlers  found 
thereon  against  a  town  company,  as  described, 
where  such  settlers  were  first  in  possession, 
notwithstanding  the  town  may  have  been  in- 
corporated prior  to  the  passage  of  such  act  of 
Congress.  Town  companies,  composed  of 
non-residents,  are  not  recognized  by  the  laws 
of  the  United  States  or  of  Colorado.  Four 
persons,  non-residents,  cannot  select  and  re- 
serve an  entire  section  of  land. 

The  townsite   lands  must  be   selected,  if 
there  is  no  incorporation,  by  actual  settlers, 
for  townsite  purposes,  in  order  to  exclude  pre- 
emption or  homestead  settlement.    The  ques- 
tion of  conflict,  in  such  case,  is  not  to  be  de- 
cided by  the  number  of  inhabitants  at  date  of 
townsite  entry,  but  by  their  number  at  date  of 
the  settlement  of  the  adverse  claimant.    A 
growing  town  nearly  large  enough  to  include 
a  certain  quantity  of  land  may,  perhaps,  ex- 
clude a  speculative  settlement. 

Secretary  Teller  to  Commissioner  McFaiv 
land,  July  21,  1884.— 3  L.  D.,  356 ;  ii  C.  L, 
O.,  139;  see  No.  21 18. 


2115. 


TOWN  SITE-PRE-EMPTION  CONFLICT. 

JOHN  FHILLIFSON. 

The  incorporation  of  a  town  with  limits  in- 
closing 5 1760  acres  will  not  bar  pre-emption 
entry  within  said  limits,  on  land  not  actually 
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settled  upon  and  used  for  business  and  munic- 
ipal purposes. 

Assistant  Commissioner  Harrison  to  register 
and  receiver,  Watertown,  Dak.,  August  1 8, 
18S4.— 3  L.  D.,  77;  II  C.  L.  O.,  169. 


2116. 

TOWN  8ITB-1CINBEAL  CONFLICT. 

M.   A.   AND  EDWARD  HICKEY. 

Where  there  appears  to  be  a  town  settle- 
ment upon  a  mineral  claim,  a  clause  of  reser- 
vation should  properly  go  into  the  mineral 
patent. 

The  rights  of  claimants  under  the  mineral 
location  and  the  town  settlement  are  to  be  de- 
termined in  the  courts  and  not  in  the  Land 
Department. 

Acting  Secretary  Joslyn  to  Commissioner 
McFarland,  August  18,  1884.— 3  L.  D.,  83; 
II  C.  L.  O.,  164 ;  see  No.  842. 


2117. 


TOWNSITBHSETTLKMENT-RBBIDENCE. 

ELMER  V.  BOWEN. 


site  settlers  as  to  claimants  under  the  home- 
stead and  pre-emption  law. 

It  is  not  the  intention  of  the  law  to  with- 
hold from  pre-emption  such  lands  as  individ- 
uals may  designate  or  select,  without  authority, 
as  the  site  for  a  probable  town. 

The  "  right  of  pre-emption  "  referred  to  in 
sections  2257*2258,  United  States  Revised  Stat- 
utes, begins  with  settlement  and  lasts  until  the 
right  of  purchase  has  expired,  and  cuts  off  in- 
tervening claims  to  the  tract  so  appropriated. 
The  pre-emptor  is  entitled  to  thirty -three 
months  after  settlement  within  which  to  pur- 
chase the  land,  and  an  offer  to  make  final  proof 
at  an  earlier  date  will  not  cut  him  off  from 
afterwards  claiming  the  benefit  of  the  full 
statutory  period. 

It  is  not  material  to  inquire  whether  pre- 
emption final  proof  has  been  made  within  the 
statutory  period  where  the  validity  of  the 
claim  is  called  in  question  by  a  pending  con* 
test. 

Secretary  Teller  to  Commissioner  McFar- 
land, Februai/,  1885.— 3  L.  D.,  431 ;  ii  C. 
L.  O.,  373  ;  see  Nos.  11 52,  21 14. 


A  filing  is  not  an  essential  to  the  right  of  pur 
chase  under  section  2382  of  the  Revised  Stat 
utes. 

Residence  must  be  shown  to  establish  the 
right  of  purchase  accorded  to  the  "  actual  set- 
tler." 

After  showing  qualification  to  enter  the  first 
lot,  an  entry  for  an  additiontl  lot  may  be  al- 
lowed, upon  which  substantial  improvements 
have  been  made. 

Acting  Commissioner  Harrison  to  register 
and  receiver.  La  Grande,  Oreg.,  October  15, 
1884.— 4  L.  D.,  337. 


2118. 


T0WN8ITS ;  SETTLSMINT-P&S-EICPTION  ; 
PINAL  PROOP. 

KEITH    V.  TOWNSITE    OF    GRAND    JUNCTION. 
(ON    REVIEW,   3  L.  D.,  356.) 

The  rule  by  which  the  validity  of  a  settle- 
ment is  determined  appHes  as  well  to  town 


2119. 

TOWNSITE  ENTRT-MINIMUM  PRICE. 

KINGMAN  TOWNSITE. 

Townsite  entries  under  section  2387  are  in 
the  nature  of  pre-emption  entries,  and  pay- 
ment therefor  is  required  at  the  same  rate  as 
though  the  land  was  purchased  by  a  pre-emp- 
tor. 

The  term  *<  minimum  "  does  not  mean  I1.25 
per  acre,  but  the  Uast  price  at  which  lands 
are  to  be  sold. 

Commissioner  Sparks  to  register  and  re- 
ceiver, Prescott,  Ariz.,  July  29,  1885. — 4  L. 
D.,  54 ;  12  C.  L.  O.,  150. 


2120. 

T0WN8ITB-1IINING  CLAIIC. 

BSLER  ET  AL.  V.  TOWNSITE  OP  COOKE. 

Townsites  maybe  located  on  mineral  land, 
and  the  townsite   chiimants  will  hold  their 
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claim  subject  to  the  right  of  the  mineral 
claimants. 

Questions  involving  priority  of  occupation 
and  the  necessary  use  of  the  surface  in  com 
flict  by  the  mineral  claimants,  will  be  left  for 
determination  to  a  jury  of  the  neighborhood. 

Pending  appeal,  no  action  in  the  case 
should  be  taken  by  the  local  office. 

Assistant  Secretary  Muldrow  to  Commis- 
sioner Sparks,  October  31,  1885. — 4  L.  D., 
212. 


2121. 


LOCATION  OP  T0WN8ITB  ON  PUBLIC 

LAND. 

MILTON  TOWNSITE  V,  GANN. 

A  towiisite  plat  filed  by  a  railroad  com- 
pany upon  lands  withdrawA  for  its  benefit, 
confers  no  rights  upon  townsite  settlers  claim- 
ing under  the  public  land  laws. 

Assistant  Secretary  Hawkins  to  Commis- 
sioner Sparks,  June  23,  1886. — \  L.  D.,  584; 
13  C.  L.  O.,  141. 


2122, 

T0WN8ITB-RIGHT  OP  PRB-BlfPTION. 

LOVELL  V.   MAYNE. 

The  preferred  right  to  purchase  a  lot  is  ac- 
corded to  the  actual  settler  thereon,  and  such 


settler  may  buy  an  additional  lot  upon  whic^ 
he  has  substantial  improvements. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  August  12,  1886. — 5  L.  D.,  56. 


2123. 


PRACTICB-NOTICB-APPBAL ;  T0WN8ITB- 

LOCATION. 

BOGGS  V.  WEST  LAS  ANIMAS  TOWNSITE. 

When  notice  of  the  Commissioner's  de- 
cision is  given  through  the  mails,  by  the  local 
office,  seventy  days  are  allowed,  from  the  day 
when  such  notice  is  mailed,  within  which  to 
file  appeal,  and  this  whether  appeal  is  filed 
through  the  mail  or  otherwise. 

Mailing  notice  of  appeal  and  specification 
of  errors  by  registered  letter,  within  said  pe- 
riod of  seventy  days,  is  proper  service  under 
Rule  96  of  Practice. 

The  location  of  a  townsite,  under  State 
laws,  on  land  temporarily  segregated  from  the 
public  domain,  is  a  valid  appropriation  as 
against  a  subsequent  homestead  entry. 

Acting  Secretary  Muldrow  to  Commissioner 
Sparks,  March  14,  1887. — 5  L.  D.,  475. 


[  See  under  other  heads  Nos.  1 13  and  568^ 
relating  to  Town  Sites.] 
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Inprtant  Decisions  of  tbe  Supreme  Court  of  tbe  United  States 

BfNDEiUSD  IN  CASES  RELATING  TO 

THE  PUBLIC  LANDS 


OF  THE 


United  States,  subsequent  to  July  i,  i88i. 


TIME  ALLOWED  A  PRE-EMPTOE  TO  PEOYB 
UP  TINDER  2D  SECTION,  ACT  OF  JULY 
14,  1870,  ON  LAND  WITHDRAWN  PROK 
PRIVATE  ENTRY  ON  ACCOUNT  OF  R.  R. 
GRANT. 

MORRISON  V.  STALMAKER. 

On  January  1 8,  1 87 1,  A.,  a  pre -emptor,  set- 
tled upon  part  of  an  even- numbered  section 
of  land,  which,  although  previously  offered 
at  public  sale,  was  at  that  date  withdrawn 
from  private  entry,  it  being  within  the  grant 
of  the  Burlington  and  Missouri  River  Rail- 
road Company :  //ieid,  that,  under  the  second 
section  of  the  act  of  July  14, 1870,  ch.  272  (16 
Stat.,  279)1  ^^  ^^  entitled  to  the  period  of 
eighteen  months  from  the  time  limited  for 
filing  his  declaratory  stateiQent,  within  which 
to  make  payment  and  proof. — 104  U.  S.,  p 
213. 


MINERAL  LANDS-MINES  AND  MININe. 

BELK  V.   MEAGHER. 

I.  By  the  act  of  May  10,  1872,  ch.  152  (17 
Stat.,  91),  and  the  acts  amendatory  thereof, 
the  rights  of  the  original  locator  of  a  mining 
clahn,  or  of  his  assignee,  which  was  located 
prior  to  that  date,  were  continued  until  Jan- 

48 


uary  1, 1875,  although  no  work  had  been  done 
thereon,  provided  that  no  relocation  thereof 
had  been  made,  and  they  were  thereafter  ex- 
tended, if  within  the  year  1875,  ^^^  before 
another  party  relocated  the  claim  work  was 
resumed  thereon  to  the  extent  required  by 
law.  When,  therefore,  work  was  so  resumed, 
the  claim  was  not  open  1^  relocation  before 
January  i,  1877,  although  no  work  had  been 
done  upon  it  during  the  year  1876. 

2.  Actual  possession  of  the  claim  is  not  es- 
sential to  the  validity  of  the  title  obtained  by 
a  valid  location;  and  until  such  location  is 
terminated  by  abandonment  or  forfeiture,  no 
right  or  claim  to  the  property  can  be  acquired 
by  an  adverse  entry  thereon  with  a  view  to 

the  relocations  thereof. 

3.  A.  entered  December  19,  1876,  upon  a 

claim  not  then  in  the  actual  possession  of  any 
one,  but  covered  by  a  valid  and  subsisting  lo- 
cation which  did  not  expire  until  the  m^t  day 
of  January  thereafter.  Between  the  date  of 
his  location  and  February  21, 1877,  he  made 
no  improvements  or  inclosure,  and  did  a  very 
small  amount  of  work,  but  had  no  other  title 
than  such  as  arose  from  his  attempted  location 
of  the  claim  and  his  occasional  labor  upon  it. 
On  the  last  mentioned  date  B.  entered  upon 
the  property  peaceably  and  in  good  faith,  and 
did  all  that  was  required  to  protect  his  right 
to  the  exclusive  possession  thereof ;  A.  brought 
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ejectment,  October  25,  1877  :  Held^  that  A's 
entry  and  labor  did  not  entitle  him  to  a  pat- 
ent under  section  2332,  Revised  Statutes,  nor 
prevent  B's  acquisition  of  title  to  the  claim, 
and  that  the  statute  of  limitations  of  Montana 
of  January  1 1 ,  1872,  had  no  application  thereto. 

4.  A  matter  occurring  during  the  progress  of 
the  trial  which  was  not  brought  to  the  atten- 
tion of  the  court  below,  nor  decided  by  it, 
will  not  be  considered  here. 

5.  Where  specific  objections  are  made  to 
the  admission  of  evidence,  all  others  are 
waived. 

6.  Where,  under  the  supervision  of  the 
proper  officer,  the  records  of  a  county  were 
transcribed  from  a  temporary  book,  wherein 
they  had  been  originally  recorded,  into  another, 
which  was  thereafter  recognized  as  a  part  of 
the  public  records,  and  it  was  shown  that  the 
original  book  had  been  lost  or  destroyed: 
Held^  that  the  other  book  was  properly  ad- 
mitted in  evidence. — 104  U.  S.,  p.  279. 


LAND  GRANT  TO  BURLINGTON  AND  IHS- 
80TIRI  RIYBR  RAILROAD  COMPANY  BY 
ACT  OP  JULY  2, 1864,  DEPINBD. 

WOOD  V.   RAILROAD  COMPANY. 

1.  The  grant  of  ten  odd-numbered  sections 
of  land  per  mile  to  the  Burlington  and  Missouri 
River  Railroad  Company  by  the  act  of 
July  2,  1864,  ch.  216  (13  Stat.,  356),  was  in 
prasenti^  and  although  not  expressly  requiring 
them  to  be  taken  within  any  specific  lateral  limit, 
necessarily  implied  that  they  should  consist  of 
those  nearest  to  the  line  of  road  upon  which 
the  gran# could,  consistently  with  its  excep- 
tions and  reservations,  take  effect. 

2.  Where  the  odd-numbered  sections  within 
the  limit  of  twenty  miles  from  the  line  were, 
conformably  to  the  act,  withdrawn  :  Held, 
that  so  much  of  the  land  thereby  embraced  as 
was  not  sold,  reserved,  or  otherwise  disposed 
of,  or  to  which  a  pre-emption  or  a  homestead 
claim  had  not  attached,  was  subject  to  the 
grant,  and  that  no  right  in  conflict  therewith 
could  be  thereafter  acquired. 


3.  United  States  v,  Burlington  &  Missouri 
River  Railroad  Company  (98  U.  S.,  p.  334), 
commented  on. — 104  U.  S.,  p.  329. 


YERDICT  OP  A  JURY  TRYING  AN  ISSUE  IN 
CHANCERY-RIGHTS  OP  PRE-BICPTORS 
-RELATION  OP  THE  COURTS  TO  THE 
LAND  DEPARTMENT. 

QUINBY  V,   CONLAN. 

1.  The  verdict  of  a  jury  upon  an  issue 
which  a  court  of  chancery  directed  them  to 
try  is  merely  advisory. 

2.  A  party  lawfully  settling  upon  a  portion 
of  a  quarter  section  of  public  land,  who  in 
good  faith  complies  with  the  statutory  require- 
ments, is  entitled  as  against  subsequent  settlers 
to  pre-empt  that  quarter  section,  and  they  derive 
no  right  thereto  by  purchasing  the  claim  of  a 
prior  settler,  unless,  by  an  actual  entry  at  the 
proper  office,  he  has  a  transferable  interest  in 
the  land. 

3.  The  courts  cannot  exercise  a  direct  ap- 
pellate jurisdiction  over  the  rulings  of  the  of- 
ficers of  the  Land  Department,  nor  reverse  or 
correct  them  in  a  suit  between  private  parties. 

4.  Where,  by  misconstruing  the  law,  those 
officers  have  withheld  from  a  party  his  just 
rights,  or  misrepresentation  and  fraud  have 
been  practiced,  necessarily  affecting  their  judg- 
ment, the  court  may  in  a  proper  proceeding 
interfere  and  refuse  to  give  effect  to  their  ac- 
tion.— 104  U.  S.,  p.  420. 


TtlfBER  AGENT8-EFPBCT  OP  AUTHORIZED 
COMPROMISE  BY  SUCH  AGENTS  AS  BIND- 
ING THE  UNITED  STATES. 

>VELLS  V.   NICKLES. 

I  .While  no  act  of  Congress  expressly  au- 
thorizes the  Secretary  of  the  Interior,  or  other 
officer  of  the  Land  Department  to  appoint  tim- 
ber ^ents,  the  appropriation  of  money  by  Con- 
gress to  pay  them  is  a  recognition  of  the 
validity  of  their  appointment. 

2.  Where  the  instructions  of  the  Commis- 
sioner of  the  General  Land  Office  directed  the 
agents  to  seize  and  sell  timber  cut  on  the  pub- 
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lie  lands,  and  also  authorized  them  to  compro- 
mise with  the  trespasser  on  his  paying  a  rea- 
sonable compensation  for  the  timber  cut  and 
taken  away :  Held^  that  a  compromise  so  made 
by  which  he  pays  all  the  costs  and  expenses 
of  the  seizure,  and  gives  bond  to  pay  for  the 
timber  when  its  value  shall  be  ascertained 
pursuant  to  the  agreement,  is  binding  on  the 
United  States. 

3.  This  compromise,  should,  in  violation  of 
its  terms,  the  property  be  seized  and  sold  by 
such  agents,  is  evidence  of  his  title  and  right 
of  possession  in  his  action  against  their  vendee 
for  the  recovery  of  the  property. — 104  U.  S., 
P-444. 


MINERAL  LAND  GRANTS- KPPBCT  OP  A 
LAND  PATENT-HOW,  BY  WHOM,  AND 
ON  WHAT  GROUNDS,  IT  MAT  BE  IM- 
PEACHED-MINERAL  LAND  LAW  EX- 
PLAINED. 

SMELTING   COMPANY  V,  KEMP. 

I.  A  patent  duly  signed,  countersigned,  and 
sealed  for  public  lands  which,  at  the  tiftie  it 
was  issued,  the  Land  Department  had,  under 
the  statute,  authority  to  convey,  cannot  be  col- 
laterally impeached  in  an  action  at  law,  and 
the  finding  of  the  Department  touching  the 
existence  of  certain  facts,  or  the  performance 
of  certain  antecedent  acts,  upon  which  the 
lawful  exercise  of  that  authority  may  in  a  par- 
ticular case  depend,  cannot  in  a  court  of  law 
be  questioned. 

2.  If  in  the  issuing  of  a  patent  the  officers 
of  that  Department  take  mistaken  views  of 
the  law,  or  draw  erroneous  conclusions  from 
the  evidence,  or  act  from  either  imperfect 
views  of  duty  or  corrupt  motives,  the  party 
aggrieved  cannot  set  up  such  matters  in  a  court 
of  law  to  defeat  the  patent.  He  must  resort 
to  a  court  of  equity,  where  he  can  obtain  re- 
lief, if  his  rights  are  injuriously  affected  by 
the  existence  of  the  patent,  and  he  possesses 
such  equities  as  will  control  the  legal  title 
vested  in  the  patentee.  A  stranger  to  the 
title  cannot  complain  of  the  act  of  the  Gov- 
ernment in  regard  thereto. 


3.  A  defendant  in  ejectment  claimed  ad- 
versely to  the  title  to  a  placer  mining  claim, 
derived  from  a  patent  of  the  United  States, 
bearing  date  March  29,  1879,  which  describes, 
by  metes  and  bounds,  the  premises  containing 
one  hundred  and  sixty-four  acres  and  sixty 
one-hundreths  of  an  acre,  more  or  less :  Held^ 
that  he  cannot  put  in  evidence  the  proceedings 
in  the  Land  Department  for  the  purpose  of 
showing  that  the  patent  was  issued  upon  a 
single  application,  including  several  mining 
locations,  some  made  after  the  passage  of  the 
act  of  July  9, 1870,  ch.  235  (x6  Stat.,  217),  lim- 
iting the  location  of  one  person  or  an  asso- 
ciation of  persons  to  one  hundred  and  sixty 
acres,  and  others  made  after  the  passage  of  the 
act  of  May  xo,  1872,  ch.  152  (17  /^.,9i)»  limit- 
ing a  location  to  twenty  acres  for  each  indi- 
vidual applicant. 

4.  A  patent  issued  subsequently  to  the  pas- 
sage of  the  said  act  of  1870  may  embrace  a 
placer  mining  claim  consisting  of  more  than 
one  hundred  and  sixty  acres,  and  including 
as  many  adjoining  locations  as  the  patentee 
had  purchased.  The  proceedings  to  obtain  a 
patent  therefor  are  the  same  as  when  the 
claim  covers  but  one  location. 

5.  The  terms  "  location  "  and  mining  claim 
defined. 

6.  Labor  and  improvements,  within  the 
meaning  of  the  statute,  are  deemed  to  have 
been  put  on  a  mining  claim,  whether  it  con- 
sists of  one  or  more  locations  when  the  labor 
was  performed  or  the  improvements  were 
made  for  its  developments,  though  in  fact  such 
labor  and  improvements  may  be  on  ground 
which  originally  constituted  only  one  of  the 
locations,  or  may  be  at  a  distance  from  the 
claim. — 104  U.  S.,  p.  636. 


SUIT  TO  HAVE  TITLE,  HELD  UNDER  CON- 
VEYANCE PROM  THE  UNITED  STATES, 
CONVEYED  BY  HOLDER  TO  ADVERSE 
CLAIMANT. 

SIMMONS  V.  OGLE. 

I.  Where,  in  a  suit  involving  the   right 
lands,  the  equities  of  the  respective  parties  a 
equal  the  legal  title  must  prevail. 
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2.  Against  the  United  States  the  presump- 
tion of  a  party's  claim  of  right  to  a  tract  of 
public  land,  growing  out  of  his  mere  possession 
of  it,  is  but  very  slight,  and  so  long  as  the 
United  States  retains  the  legal  title,  the  stat- 
ute of  limitations  does  not  run  against  it,  nor 
does  any  equity  in  his  favor  arise  from  such 
possession  and  non -assertion  of  that  title. 

3.  A.  recovered  in  ejectment  possession  of 
lands  conveyed  to  him  by  the  United  States. 
The  judgment  defendant  thereupon  filed  hib 
bill,  setting  up  that  6.  under  whom  he  claimed 
had  long  previously  to  the  inception  of  A*s 
title  duly  entered  them  at  the  proper  office, 
and  praying  that  A.  be  compelled  to  convey 
the  legal  title  to  the  complainant.  Neither 
the  receipt  of  the  receiver  to  B.  for  the  purchase 
money  nor  the  register's  certificate  of  pur- 
chase entitling  B.  to  a  patent,  was  produced 
or  accounted  for,  and  the  defendant's  evidence 
strongly  conduced  to  show  that  the  papers 
never  existed  and  that  the  sale  never  was 
made.  Upon  the  facts—  heldt  that  the  bill 
should  be  dismissed. — 105  U.  S.,  p.  271. 


it  resulted  therefrom,  can  be  enforced  only  by 
the  United  States  through  judicial  proceedings, 
or  the  action  of  Congress.  A  third  party  can- 
not set  it  up  to  validate  his  title,  nor  avail 
himself  of  the  fact  that  the  company,  in  con- 
structing, deviated  from  the  original  line,  if 
the  lands  which  he  claims  are  within  the  pre- 
scribed distance  from  it  and  the  road  as  built. 

3.  After  the  company  had  filed  with  the 
Secretary  of  the  Interior  its  map  of  definite 
location,  a  party  entered  a  portion  of  the  sec- 
tions covered  by  the  grant,  and  a  patent 
therefor  was  issued  to  him  by  the  United  ' 
States :  held,  that  the  patent  created  a  cloud 
upon  the  company's  right  and  title,  and  fur- 
nishes ground  for  equitable  relief. 

4.  Quttre.  Where  Congress  conferred  upon 
a  railway  company  created  by  State  authority 
to  construct  its  road  within  an  organized 
Territory,  can  the  latter,  when  admitted  into 
the  Union  as  a  State,  impose  any  impediment 
to  the  ftlll  enjoyment  by  the  company  of  all 
the  rights  resulting  from  the  exercise  of  that 
authority? — 106  U.  S.,  p.  360. 


LAND  GRANT  TO  THE  ST.  JOSEPH  AND 
DENVER  CITY  RAILROAD  COMPANY  BY 
ACT  OP  JULY  23.  1886,  AND  PROCEED- 
INGS THEREUNDER -CONDITIONS  RE- 
SULTING THEREPROM. 

VAN   WYCK   V.   KNKVALS. 

1.  Subject  to  the  exceptions  therein  men- 
tioned the  act  of  July  23,  r886,  ch.  2 1 2,  granted 
for  the  benefit  of  the  St.  Joseph  and  Denver 
City  Railroad  Company,  the  odd -numbered 
sections  of  public  land  within  a  prescribed 
distance  on  each  side  of  the  proposed  road. 
The  company  duly  filed  in  the  office  of  the 
Secretary  of  Interior  a  map  showing  the  defi- 
nite location  of  the  line  of  the  roads :  held^ 
that  I  he  grant  was  in  prasenii,  and  attached 
to  those  sections  as  soon  as  the  map  was  so 
filed.  No  valitl  adverse  right  or  title  to  any 
part  of  them  could  be  acquired  by  a  subse- 
quent settlement  or  entry. 

2.  On  the  failure  of  the  company  to  cotti- 
plete  the  work,  a  forfeiture  of  the  grant,  if 


EPPECT  OP  LAND  PATENT-HOW  AN  EQUIT- 
ABLE RIGHT  IN  CONPLICT  THEREWITH 
MAY  BE  PROTECTED-MINERAL  LAND  IN 
A  TOWN  SITE-DOCTRINE  OF  ESTOPPEL. 

STEEL  V.   SMELTING  COMPANY. 

1.  A  patent  executed  in  the  required  form 
and  by  the  proper  officers,  for  such  a  portion 
of  the  public  domain  as  is  by  law  subject  to 
sale  or  other  disposal,  passes  the  title  thereto, 
and  the  finding  of  the  facts  by  the  Land  De- 
partment, which  authorized  its  issue,  is  con- 
clusive in  a  court  of  law.  Smelting  Company 
V.  Kemp,  104  U.  S.,  p.  636,  cited  upon  this 
point  and  approved. 

2.  A  party  who  claims  to  be  aggrieved  by 
such  issue,  although  he  cannot  have  the  patent 
vacated  or  limited  in  its  operation  where  it 
comes  collaterally  in  question  in  an  action  for 
the  recovery  of  possession,  may  obtain  relief 
in  a  court  of  chancery,  if  he  has  such  an 
equitable  right  as  will  estop  the  patentee  or 
those  claiming  under  him  from  asserting  the 
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legal  title  to  the  land.  Otherwise  such  party 
must  apply  to  the  officers  of  the  Government, 
who,  although  not  clothed  with  power  to  set 
the  patent  aside,  may  for  that  purpose  bring 
suit  in  the  name  of  the  United  States. 

3.  Mineral  lands  belonging  to  the  United 
States,  although  lying  within  a  town  site  on 
the  public  domain,  are  subject  to  location  and 
sale  for  mining  purposes,  and  a  title  to  them 
is  acquired  in  the  same  manner  as  to  lands  of 
that  description  which  are  elsewhere  situated. 

4.  In  ejectment  for  mineral  lands  by  a  party 
claiming  under  the  patentee,  the  defendant 
asserted  that  he  owned  the  demanded  prem- 
ises by  superiority  of  possessory  title,  and 
priority  of  actual  possession  of  them  as  part 
of  a  town  site ;  that  the  patentee  was  not  a 
citizen ;  and  that  frauds,  bribery,  subornation 
of  perjury  had  been  used  to  obtain  the  pat- 
ent :  Aelt/,  that  it  was  the  province  of  the 
Land  Department  to  pass  upon  such  matters 
before  the  patent  was  issued,  and  that  they 
could  not  be  set  up  to  defeat  the  action. 

5.  A  party  cannot  invoke  the  doctrine  of 
estoppel  against  the  owners  by  reason  of  im- 
provements which,  with  their  knowledge,  he 
put  upon  the  land,  if  he  was  aware  at  the 
time  that  it  belonged  to  them,  and  that  he 
had  no  title  to  it. — 106  U.  S.,  p.  447. 


DUTIES  OP  LOCAL  OPPICERS  IN  RELATION 
TO  PROOP  OP  CLAIMANTS  BY  PRE-EMP- 
TION-MONEYS RECEIVED  MUST  BE  AC- 
COUNTED POR  BY  RECEIVER,  NOTWITH- 
STANDING IRREGULARITIES  IN  AL- 
LOWING ENTRY. 

POTTER   V.   UNITED  STATES. 

X.  The  local  land  officers  are  not  required 
to  meet  and  jointly  consider  the  proof  of  set- 
tlement and  cultivation  offered  by  claimants 
under  the  pre-emption  laws. 

2.  In  his  accounts  with  the  Government,  a 
receiver  of  public  moneys  in  a  land  district 
charged  himself  with  money  which  he,  or, 
during  his  absence,  his  authorized  agents,  had 
received  as  the  purchase  price  of  public  lands, 
entered  pursuant  to  the  pre-emption  laws. 


The  United  States,  on  his  failure  to  pay  over 
the  money,  brought  suit  on  his  official  bond  : 
Aelif,  that  neither  he  nor  his  sureties  can  de- 
feat a  recovery  by  setting  up  irregularities  in 
the  proceedings  by  which  the  entry  of  the 
lands  was  allowed.— 107  U.  S.,  p.  126. 


TITLE  UNDER  PATENT  HELD  IN  TRUST 
POR  ADVERSE  CLAIMANT. 

MISSIONARY  SOCIETY  V.  DALLES. 

I .  Under  the  act  of  August  14, 1848,  ch.  177, 
entitled  "  An  act  to  establish  the  territorial 
government  of  Oregon,"  a  religious  society  ac- 
quired  no  title  to  public  lands  by  reason  of  its 
occupation  of  them  as  a  missionary  station 
among  the  Indian  tribes,  unless  such  occupa- 
tion actually  existed  at  that  date. 

2.  Where,  therefore,  a  religious  society  appro- 
priated certain  lands  in  the  Territory  of  Ore- 
gon,  erected  improvements  thereon  and  occu- 
pied them  for  such  a  missionary  station,  but 
its  occupation  ceased  before  that  date,  and  a 
portion  of  them,  after  the  town-site  act  took 
effect,  was,  pursuant  to  their  provisions,  entered 
and  paid  for,  and  another  portion  was  claimed 
by  a  party  who  had  fully  complied  with  the 
requirements  of  the  act  of  September  27, 1850, 
ch.  76,  commonly  called  the  donation  act! 
Ael^,  that  the  society  to  which  by  reason  of 
such  occupation  a  patent  had  been  issued  held 
the  title  to  such  portions  in  trust  for  the  par- 
ties claiming  respectively  under  the  donation 
and  town-site  acts. 

3.  Prior  to  said  act  of  September  27,  1850, 
no  person  could, by  entry  or  preemption  set' 
tlement,  acquire  as  against  the  United  States 
any  right  or  title  to  public  lands  in  Oregon. 
Stark  V.  Starrs,  6  Wall.,  402,  cited  upon  this 
point  and  approved.— 107  U.  S.,  p.  336. 


JURISDICTION  OP  THE  SUPREME  COURT  OP 
THE  UNITED  STATES  TO  RE-EXAMINE 
THE  JUDGMENT  OP  THE  SUPREmS 
COURT  OP  A  STATE  IN  A  CASE  STATED- 
JURISDICTION  OP  THE  LAND  DEPART- 
MENT-SECOND PRE-EMPTION  CLAIM. 

BALDWIN  V.   STARK. 

I.  This  court  has  jurisdiction  to  re-examine 
the  judgment  of  the  supreme  court  of  a  state, 


882 


DIGB8T  OF  LAKD  DB0I8I0NS. 


rendered  adversely  to  the  right  and  title  which 
a  party  to  the  suit  especially  sets  up  to  land 
under  a  patent  issued  by  the  United  States 
to  another  under  whom  he  claims. 

2.  "Where  the  Land  Department  rejected 
the  claim  of  a  party  to  pre-empt  a  tract  of 
public  land,  it  appearing  from  the  evidence 
submitted  that  he  had  previously  exercised  the 
"  pre-emptive  right :  "  held,  that  the  finding 
of  that  fact  by  the  Department  is  conclusive. 

3.  A  person  is  not  entitled,  under  existing 
statutes,  to  more  than  one  such  pre-emptive 
right,  nor,  after  filing  a  declaratory  statement 
for  one  tract,  can  he  file  such  statement  for 
another  tract. — 107  U.  S.,  p.  463. 


PATENT   ISSUED    FOR    KNOWN   MINERAL 
LANDS  TINDER  RAILROAD  GRANT. 

MCLAUGHLIN   V.   UNITED   STATES. 

I.  Where  a  bill  was  filed  in  the  circuit 
court  by  the  district  attorney  in  the  name  of 
the  United  States,  to  vacate  a  patent  for  lands, 
but  no  objection  touching  his  authority  to 
bring  the  suit  was  made,  and  a  duly  certified 
copy  of  a  letter  whereby  he  was  directed  by 
the  Attorney -General  to  institute  the  requisite 
proceedings,  was  filed  here :  held^  that  the 
decree  for  the  complainant  will  not  be  reversed 
on  such  an  objection  raised  here  for  the  first 
time. 

2.  The  patent  in  question,  bearing  date 
May  31,  1870,  and  issued  to  a  railroad  com- 
pany, in,  professed  compliance  with  the  terms 
and  conditions  of  the  grant  made  by  the  acts 
commonly  known  as  the  Pacific  Railroad  Acts, 
covers  lands  which  the  bill  alleges  contain  val- 
uable quicksilver,  and  cinnabar  deposits,  and 
were  known  to  be  '*  mineral  lands  "  when  the 
grant  was  made  and  patent  issued.  This  court, 
being  satisfied  that  the  material  allegations  of 
the  bill  are  true,  that  as  early  as  1863,  and 
since,  cinnabar  was  mined  upon  the  lands,  and 
that  at  the  time  of  the  application  for  a  patent 
their  character  was  known  to  the  defendant, 
the  agent  of  the  company,  who  now  claims 


them  under  it,  affirms  the  decree,  canceling 
the  patent,  and  declaring  his  title  to  be  null 
and  void. — 107  U.  S.,  p.  526. 


SWAMP  AND  OVERFLOWED  LANDS-OBLI- 
GATION TO  COMPLY  WITH  CONDITIONS 
RESTS  UPON  GOOD  PAITH  OP  THE  STATE. 

MILLS  COUNTY  V.  RAILROAD   COMPANIES. 

1 .  The  swamp  and  overflowed  lands  granted 
by  the  act  of  September  28,  1850,  ch.  84,  are 
subject  to  the  disposal  of  the  States  wherein 
they  respectively  lie,  and  no  party  other  than 
the  United  States  can  question  such  disposal 
or  enforce  the  conditions  of  the  grant. 

2.  The  proviso  to  the  second  section  of  the 
act,  that  the  proceeds  of  the  lands  shall  be  ap- 
plied exclusively,  as  far  as  necessary,  to  the 
purpose  of  reclaiming  the  same  by  levees  and 
drains,  imposed  an  obligation  which  rests 
upon  the  good  faith  of  the  States.  No  trust 
was  thereby  attached  to  the  lands,  and  the 
title  to  them,  which  is  derived  from  either  of 
the  States,  is  not  affected  by  the  manner  in 
which  she  performed  that  obligation. 

3.  The  State  of  Iowa  having  granted  its 
swamp  and  overflowed  lands  to  the  counties 
respectively  in  which  they  are  situate.  Mills 
County,  insisting  that  certain  lands  were  of 
this  character,  made  claim  thereto.  The  Bur- 
lington &  Missouri  River  Railroad  Company 
claimed  them  under  the  act  of  May  15, 1856, 
ch.  28.  These  conflicting  claims  gave  rise  to  a 
suit  between  the  parties,  which  was  decided 
by  the  State  courts  in  favor  of  the  county.  A 
writ  of  error  was  thereupon  brought,  and, 
whilst  it  was  pending  here,  a  compromise  was 
entered  into  by  which  the  county  was  to  make 
certain  conveyances  to  the  company  and  to 
pay  it  the  sum  of  j^  10,000  for  lands  previously 
disposed  of.  Conveyances  were  executed  ac- 
cordingly. Afterwards,  the  county  instituted 
suit  to  have  the  compromise  declared  void, 
and  the  company  sued  for  the  $10,000.  The 
State  courts  having  sustained  the  compromise, 
and  decided  against  the  county  in  both  suits, 
writs  of  error  were  brought  here:  held,  i. 
That  the  county  cannot  set  up  that  the  lands 
were  disposed  of  contrary  to  the  provisions  of 

ithe  said  act  of  1850.     2.    That  although. 
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after  the  compromise  was  made,  the  writ  then 
pending  was  submitted  to  this  court,  and  de- 
cided in  favor  of  the  county,  yet  that  this  did 
not  abrogate  the  compromise,  as  the  parties 
continued  to  act  under  it ;  and  that  the  decis- 
ion of  the  State  court  in  the  present  cases  is 
not  repugnant  to,  nor  in  disaffirmance  of,  the 
opinion  and  judgment  of  this  court. — 107  U. 
S.,p.  557. 


PATENT  ISSUED   POR  KNOWN    MINERAL 
LANDS  UNDER  RAILROAD  GRANT. 

WESTERN   PACIFIC     R.   R.   CO.    AND   ANOTHER 
V.   UNITED  STATES. 

In  a  suit  brought  by  a  district  attorney  of 
the  United  States  to  set  aside  a  patent  con- 
veying public  lands,  objection  was  taken  in 
this  court  that  it  does  not  sufficiently  appear 
that  the  suit  was  brought  under  authority  from 
the  Attorney-General :  held,  that,  the  objec- 
tion not  having  been  taken  below,  the  fact  of 
such  authority  could  be  inquired  into  and 
shown  here. 

On  the  evidence  it  appeared  that  the  lands 
in  question  were  mineral  lands,  and  were 
known  to  be  such  by  the  applicant  for  the 
patent  and  agent  for  the  railroad  company  at 
the  time  of  the  application. 

The  patent  was  set  aside. — 108  U.  S.,  p. 

510- 


INDUN  TITLE8-I0WA-DES  MOINES 
LAND  GRANT. 

DUBUQUE  AND  SIOUX   CITY  R.    R.   CO.  V.   DES 
MOINES   VALLEY  R.  R.  CO. 

Previous  decisions  of  this  court  have  set- 
tled :— 

1.  That  the  grant  of  lands  in  1846  to  Iowa 
Territory  for  the  improvement  of  the  Des 
Moines  river  did  not  extend  above  Raccoon 
Fork. 

2.  That  the  odd -numbered  sections  within 
five  miles  of  the  river  above  Raccoon  Fork 
and  below  the  east  branch,  to  which  Indian 


title  had  been  extinguished,  did  not  pass  under 
the  act  of  1856,  granting  lands  to  Iowa  to  aid 
in  the  construction  of  railroads. 

3.  That  the  act  of  1862  transferred  the  title 
from  the  United  States  and  vested  it  in  Iowa 
for  the  use  of  its  grantees  under  the  river 
grant. 

The  court  now  decides : — 

4.  That  when  the  act  of  1862  took  effect, 
there  was  no  Indian  title  in  the  way  of  the 
grant,  and  the  title  of  the  defendants  m  error 
in  this  suit  was  perfected. 

5.  That  the  reservation  made  by  the  execu- 
tive under  the  act  of  1846  is  to  have  effect 
according  to  its  terms,  and  not  according  to 
any  mistaken  interpretation  which  may  at  some 
time  have  been  given  to  it. —  X09  U.  S.,  p. 

329. 


MINERAL  LAND8~E XPENDITURBSON 
CLAIMS  HELD  IN  COMMON-SUIT  TO  DE- 
TERMI14E  ADVERSE  CLAIMS. 

JACKSON  Z/.  ROBEY  AND  ANOTHER. 
ROBEY  AND  ANOTHER  V.  JACKSON. 

1.  Section  2324,  Revised  Statutes,  enacts 
that  where  certain  mining  claims  referred  to 
in  the  section  are  held  in  common,  the  expen- 
ditures upon  them  required  by  the  act  may  be 
made  upon  any  one  claim :  held,  that  the  act 
contemplates  that  this  expenditure  is  to  be 
made  for  the  common  benefit,  and  that  one 
enjoying  a  mining  right  defined  by  metes  and 
bounds  does  not,  by  expending  money  upon  a 
flume  which  passes  over  adjoining  land  and 
deposits  the  waste  from  his  mine  on  that  land, 
without  benefit  to  such  adjoining  land,  and 
without  other  evidence  of  a  claim  to  it,  thereby 
make  an  expenditure  upon  it  within  the  mean- 
ing of  the  Revised  Statutes. 

2.  In  a  suit  under  section  2326  of  the  Re- 
vised Statutes,  to  determine  adverse  claims  to 
lands  containing  valuable  mineral  deposits,  if 
neither  party  shows  a  compliance  with  the 
requirements  of  law  in  regard  to  work  done 
upon  the  claim,  the  finding  should  be  against 
both. — 109  U.  S.,  p.  440. 
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MINERAL   LANDS- PLEADING- KNOWN 
LODE  WITHIN  BOUNDARIES  OE  PLACER. 

SULLIVAN    AND   OTHERS  V.   IRON    MOUNTAIN 

MINING  CO. 

A  demurrer  admits  all  facts  well  pleaded. 

Under  the  Colorado  code  of  civil  procedure, 
as  at  common  law,  facts  may  be  pleaded  ac- 
cording to  their  legal  effect,  without  setting 
out  the  particulars  that  lead  to  it;  and  neces- 
sary circumstances  implied  by  law  need  not 
be  expressed  in  the  plea. 

In  an  action  by  the  patentee  of  a  placer 
claim  to  recover  possession  of  a  vein  or  lode 
within  its  boundaries,  an  answer,  alleging  that 
the  vein  or  lode  was  known  to  the  patentee  to 
exist  at  the  time  of  applying  for  the  patent, 
and  was  not  included  in  his  application,  well 
p]eads  the  fact  which,  under  section  2333  of 
the  Revised  Statutes,  precludes  him  from  hav- 
ing any  right  of  possession  of  the  vein  or 
lode. — 109  U.  S.,  p.  550. 


LAND  ORANT8-RAILR0AD8-8TATTJTE8. 

CEDAR   RAPIDS,   AND  MISSOURI    RIVER    R.    R. 
CO.   AND  ANOTHER  V,   HERRING. 

Same  v.  Lake. 

Same  v,  Iddings. 

Same  v.  Cutler. 

Same  v,  Dunden. 

Same  v.  Brooks. 

Same  v,  Greenstreet. 

Same  v,  Wooster. 

Same  v,  Boyd. 

Same  v,  Jewell  and  others. 

I .  It  has  been  the  invariable  policy  of  Con- 
gress to  measure  the  amount  of  public  lands 
granted  to  a  land-grant  railroad  by  the  length 
of  the  road  as  actually  constructed,  and  not 
by  its  length  as  originally  located ;  and  there 
is  nothing  in  the  statutes  of  Congress  or  of 
th«  State  of  Iowa  applicable  to  the  grant  of 
public  lands  in  favor  of  the  plaintiffs  in  error 


which  indicates  a  different  purpose,  or  which 
warrants  the  claim  that  the  number  of  sections 
which  they  are  entitled  to  receive  is  to  be  es- 
timated by  the  standard  of  the  original  location 
of  the  road. 

2.  When  Congress  grants  to  a  State  for  a 
railroad  company  every  alternate  section  of 
land  designated  by  odd  numbers  within  a 
given  distance  from  the  line  of  the  road,  and 
directs  the  Secretary  of  the  Interior,  when  a 
map  shall  be  filed  in  that  Department  show- 
ing the  location  of  the  road,  to  reserve  the 
sections,  and  further  provides  that  in  case  it 
is  found  that  the  United  States  had  disposed 
of  any  of  these  odd  sections,  or  rights  attached 
to  them,  by  pre-emption  or  otherwise,  the 
grantee  may  select  the  other  alternate  odd 
sections  within  another  and  greater  distance 
from  that  line,  the  filing  of  the  maps  cuts  off 
the  right  of  entry  of  the  odd  sections  n^ithin 
the  first  named  distance ;  but  it  confers  no 
rights  to  specified  tracts  within  the  secondary 
or  indemnity  tract,  until  the  grantee's  right  of 
selection  has  been  exercised ;  and  that  right 
cannot  be  exercised  until  ^the  entire  road  has 
been  completed. 

3.  The  act  of  June  2,  1864,  section  4,  13 
Stat.,  96,  97,  construed. — 110  U.  S.,  p.  27. 


KILITART  LAND  WARRANT8-PIYE  PER 
CENT.  ACT. 

IOWA  v.   MCFARLAND,   COMMISSIONER. 

ILLINOIS  V.   MCFARLAND,  COMMISSIONER, 
ORIGINAL. 

Under  the  act  of  March  3,  1S45,  ch.  76, 
relating  to  the  admission  of  Iowa  into  the 
Union,  or  the  act  of  April  18,  ch.  67,  for  the 
admission  of  the  State  of  Illinois  into  the 
Union,  by  which  "  five  per  cent,  of  the  net 
proceeds  "  of  public  lands  lying  within  the 
State,  and  afterwards  '*  sold  by  Congress," 
shall  be  reserved  and  appropriated  for  certain 
public  uses  of  the  State,  the  State  is  not  en- 
titled to  a  percentage  on  the  value  of  lands 
disposed  of  by  the  United  States  in  satisfac- 
tion of  military  land  warrants. — no  U.  S.,  p. 
471. 


DiaBST  OF  LAND  DB0I8I0N8. 


886 


SWAMP  LAND  GRANT  BY  ACT  OP  SEPTEM- 
BER 28. 1860,  DOES  NOT  EXTEND  TO  THE 
TERRITORIES,  NOT  EVEN  ON  THEIR  AD- 
MISSION AS  STATES  AND  THE  EXTEN- 
SION TO  THEM  OF  ALL  LAWS  OP  THE 
UNITED  STATES  NOT  LOCALLY  INAPPLI- 
CABLE. 

RICE  V,  SIOUX  CITY  AND  ST.  PAUL  R.  R.  CO. 

Claimants  against  the  Government  under 
legislative  grants  of  public  lands  must  show  a 
clear  title,  as  gifts  of  public  domain  are  never 
to  be  presumed. 

The  grant  of  swamp  lands  to  each  of  the 
States  of  the  Union  by  the  act  of  September 
28,  1850,  9  Stat.,  519,  did  not  tonfer  a  similar 
grant  upon  the  Territories,  and  the  subsequent 
admission  of  a  Territory  as  a  State  under  an  act 
which  provided  that  all  laws  of  the  United 
States  not  locally  inapplicable  should  have  the 
same  force  and  effect  within  that  State  as  in 
other  States  of  the  Union,  did  not  work  a 
grant  of  swamp  lands  under  the  act  of  185O. 
— iio  U.  S.,p.  695. 


HOT  SPRINGS  RESERVATION-PUBLIC 
LANDS^ESTOPPEL. 

RECTOR  V.   GIBBON   AND  ANOTHER. 

The  powers  conferred  upon  the  Commis- 
sioners appointed  under  the  **  act  in  relation 
to  the  Hot  Springs  Reservation  in  the  State  of 
Arkansas,"  passed  March  3, 1877, 19  Stat.,  377, 
were  analogous  to  those  conferred  upon  the 
receiver  and  register  of  the  Land  Office  in 
cases  of  conflicting  claims  to  pre-emption. 

The  aim  of  Congress  in  statutes  relieving 
parties  from  the  consequences  of  defects  in 
title  has  been  to  protect  bona  fide  settlers,  and 
not  intruders  upon  the  original  settlers,  seeking 
by  violence,  or  fraud,  or  breach  of  contract,  to 
appropriate  the  benefit  of  their  labor.  The 
legislation  in  this  respect  and  the  decisions  of 
this  court  upon  it  reviewed. 

The  provision  in  section  5  of  the  act  of 
March  3,  1877,  that  the  Commissioners  shall 
"  finally  determine  the  right  of  each  claimant 
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or  occupant,"  relates  to  the  legal  title  which 
under  the  act  is  to  pass  from  the  United  States ; 
but  it  does  not  preclude  a  court  of  equity, 
after  issue  of  a  patent  in  accordance  with  the 
determination  of  the  Commissioners,  from  in- 
quiring whether  the  legal  title  from  the  United 
States  is  not  equitably  subject  to  a  trust  in  favor 
of  other  parties.  Johnson  v.  Towsley,  13 
Wall.,  72,  cited  and  followed. 

After  the  passage  of  the  act  of  June  11, 
1870,  16  Stat.,  149,  referring  the  title  in  the 
Hot  Springs  Reservation  to  the  court  of 
claims,  but  before  the  adjudications  under  it, 
A.,  who  had  been  in  possession  of  a  tract  in 
the  reservation  for  nearly  forty  years,  leased 
it  to  B.,  with  a  covenant  from  B.  to  surrender 
at  the  expiration  of  the  term.  In  the  pro- 
ceedings under  that  act,  A's  title  was  adjudged 
invalid.  Hot  Springs  cases,  92  U.  S.,  698. 
Under  the  act  of  March  3, 1877,  19  Stat.,  377, 
A.,  and  one  claiming  by  assignment  from  B., 
appeared  before  the  Commissioners,  each 
claiming  the  right  to  receive  the  certificate  for 
the  leased  tract.  The  Commissioners  adjudged 
it  to  B's  assignee,  and  a  patent  issued  accord- 
ingly :  heldi  that  under  the  circumstances  the 
assignee  of  B.,  the  lessee,  was  estopped  in 
equity  from  setting  up  the  subsequently  ac- 
quired legal  title  against  A.,  the  lessor. — iii 
U.  S.,  p.  276. 


PUBLIC  LANDS-INDIAN  TREATIES. 

UNITED  STATES  V,  CARPENTER. 

The  location  of  land  scrip  upon  lands  re- 
served for  Indians  under  the  provisions  of  a 
treaty  with  an  Indian  tribe,  and  the  issue  of 
a  patent  therefor,  are  void. — 11 1   U.  S.,  p. 

347- 


JURISDICTION-MINERAL  LANDS-EXPEN- 
DITURE ON  CLAIMS  HELD  IN  COMMON. 

CHAMBERS    AND    OTHERS    V.    HARRINGTON 
AND  ANOTHER. 

The  decision  of  a  court  of  competent  ju- 
risdiction upon  adverse  claims  to  a  patent  for 
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mineral  lands  under  sections  2325,  2326,  Re- 
vised Statutes,  is  subject  to  review  in  this 
court  when  the  amount  in  controversy  is  suf- 
ficient. 

When  several  adjoining  claims  to  mineral 
lands  are  held  in  common,  work  for  the  ben- 
efit of  all  done  upon  any  one  of  them  in  a 
given  year  to  an  amount  equal  to  that  required 
to  be  done  upon  all  in  that  year  meets  the  re- 
quirements of  section  2324,  Revised  Statutes. 
The  language  of  the  court  in  Jackson  v.  Roby, 
109  U.  S.,  440,  cited  and  approved. — 1 1 1  U. 

s.,  p.  350- 


PUBLIC  LAND-HOUMAS  GRANT-SPANISH 
CU8T0M-C0NSTEUCTI0N  OF  STATUTES. 

SLIDELL   AND   ANOTHER  t/.  GRANDJEAN,   DEP- 
UTY  SURVEYOR  OF  THE  UNITED  STATES. 

SAIiiE  V.    RICHARDSON,    REGISTER    OF    STATE 
LAND  OFFICE  OF  LOUISIANA. 

SAME  V.  ELMER  AND  OTHERS. 
SAME  V.   TSCHERN. 

In  an  order  by  a  Spanish  governor  of  Louis- 
iana recognizing  an  Indian  grant  and  direct- 
ing the  issue  of  <*  a  complete  title,"  these 
words,  as  translated,  refer  to  the  instruments 
which  constitute  the  evidence  of  title,  and 
not  to  the  estate  or  interest  conveyed. 

It  was  a  usage  of  the  Spanish  Government, 
in  granting  lands  on  the  river,  to  reserve  lands 
in  the  reAr  of  the  grants  to  the  depth  of  forty 
arpents,  the  grantee  of  the  river  front  having 
the  preference  right  to  purchase  the  reserva- 
tion. 

• 

Usages  and  customs  respecting  the  aliena- 
tion of  lands  prevailing  in  Louisiana  previous 
to  its  acquisition  by  the  United  States  have,  to 
a  great  extent,  the  efHcacy  of  law  and  are  to 
be  respected  in  considering  the  rights  of 
grantees  of  the  former  government. 


When  established,  such  usages  and  customs 
control  the  construction  and  qualify  and  limit 
the  force  of  positive  enactments. 

The  original  Houmas  grant  in  Louisiana 
from  the  Indians,  on  the  5th  of  October,  1774, 
had  a  defined  length  on  the  river  Mississippi, 
and  designated  coterminous  proprietors  to  the 
north  and  to  the  south,  but  no  depth  to  the  grant 
was  named.  The  Spanish  governor  executed 
a  former  grant  of  the  tract,  describing  it  as  of 
the  common  depth  of  forty  arpents.  Two 
years  later,  on  the  petition  of  the  grantee,  the 
governor  directed  his  adjutant  to  give  the 
petitioner  the  land  which  might  be  vacant 
after  forty  arpents  in  depth.  This  was  done 
by  a  survey  running  the  northern  and  southern 
boundaries  on  courses  from  the  Mississippi  for 
forty  arpents  and  for  two  arpents  additional : 
heldf  that,  in  view  of  the  Spanish  usages,  and  of 
the  action  of  the  Spanish  authorities,  and  of  the 
action  of  Congress  and  of  the  United  States 
officials,  all  of  which  are  referred  to,  the  con- 
cession extended  in  the  designated  courses  to 
the  depth  of  eighty  arpents  from  the  river. 

In  case  of  doubt,  a  legislative  grant  should 
always  be  construed  most  strongly  against  the 
grantee. 

When  a  statute  authorizes  the  creation  of  a 
commission  of  three  to  decide  upon  land 
grants,  a  majority  of  whom  **  shall  have  power 
to  decide,"  "  which  decisions  shall  be  laid 
before  Congress,"  **and  be  subject  to  their 
determination,"  their  decisions  have  no  bind- 
ing force  until  acted  upon  by  Congress. 

An  act  confirming  "  the  decisions  in  favor 
of  land  claimants  made  by  "A.,  B.,  and  C,  re- 
citing their  names,  does  not  confirm  a  decis- 
ion made  by  A.  and  B.  and  dissented  from  by 
C,  although  the  act  under  which  the  commis- 
sion was  created  provided  that  a  majority  of 
the  Commissioners  should  have  power  to  de- 
cide. 

A   legislative   confirmation   of  a  grant  of 

lands  of  which  no  quantity  is  given,  no 
boundary  stated,  and  no  rule  for  its  ascer- 
tainment furnished,  is  void  for  uncertainty. 
The  distinction  between  such  a  confirmation 
and  that  passed  upon  in  Langdeau  v.  Hanes, 
21  Wall.,  521,  pointed  out. — 11 1  U.  S.,  p. 
412. 
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PUBLIC  LAKD8  —  THE  PACTS  SHOW  NO  •  posed  upon  property  according  to  its  value,  to 
&BASON  WHY  THE  EQUITABLE  CLAIM  ,  be  ascertained  by  assessors  upon  evidence, 
SHOULD  PREVAIL  OVER  LEGAL  TITLE  ,  pointed  out  and  commented  on.  In  the  former 
UNDER  PATENT  OF  DEPENDANT— POR-  ,  no  notice  to  the  owner  is  required.  In  the  lat- 
MER  RULE  IN  THE  LAND  OPPICE.  ter  the  officers,  in  estimating  the  value,  act  ju- 

dicially. 
QUIM  V.  CHAPMAN.  j      ^  Yslw  authorizing  the  imposition  of  a  tax 

The  facts  in  the  case  show  no  reason  why  j  «'  assessment  upon  property  according  to  its 
the  equitable  claim  of  the  plaintiff  in  error  to  [  ^^l^^^'  ^oes  not  infringe  that  provision  of  the 
a  tract  of  land  patented  to  the  defendant  should  l^o""^®®"*  Amendment  to  the  Constitution 
prevail  over  the  legal  title.  1  which  declares  that  no  State  shall  deprive 

A  rule  formeriy  prevailing  in  the  Land  I  *"y  P««°"  °^  property  without  due  process 
Office  forbidding  the  filing  of  a  declaratory  !  °^  ^^"^^  >^  ^^«  <>^"<^^  ^^^  *"  opportunity  to 
sutcment,  based  upon  an  alleged  right  of  pre.  t<i^«^^*°"  ^«  ""^'^'^  °^  ^^«  '^™^»^"^  ^^  '^ 
cmption,  having  its  origin  subsequent  to  the  i  ^'^^^^  ^^^^^  *^**  amount  is  determined,  or  in 
commencement  of  a  contest  between  other  !  subsequent  proceedings  for  its  collection, 
parties  for  the  same  land,  is  not  ground  for '      ^^  ^^  "^^  competent  for  the  owner  of  land 


rejecting  the  claim  if  it  is  otherwise  equitable. 
—Ill  U.  S.,p.  445. 


which  is  part  of  a  grant  to  a  State  under  the 
swamp  land  act,  9  Stat.,  519,  to  set  up  in  pro- 
ceedings begun  to  enforce  a  tax  on  the  land 
assessed  under  a  State  law  for  the  purpose 
of  draining  and  improving  it,  that  the  State 
law  impairs  the  obligations  of  the  contract  be- 
tween the  State  and  the  United  States,  and  so 
violates  the  Constitution ;  because  ( i )  if  the 
swamp  land  act  constituted  a  contract  between 
the  State  and  the  United  States,  he  was  no 
party  to  it;  and  (2),  the  appropriation  of  the 
proceeds  of  the  granted  swamp  lanr  s  rests 
solely  in  the  good  faith  of  the  State.  Mills 
County  V.  Railroad  Companies. — 107  U.  S., 
p.  557;  affirmed. — iii  U.  S.,  p.  701. 


SWAMP  LANDS- CONSTITUTIONAL  LAW- 
LEGAL  TENDER-TAX. 

HAGAR  V,    RECLAMATION    DISTRICr   NO.    I08. 
SAME  V.   SAME. 

It  is  within  the  discretion  of  the  legislature 
of  California  to  prescribe  a  system  for  re- 
claiming swamp  lands  when  essential  to  the 
health  and  prosperity  of  the  community,  and 
to  lay  the  burden  of  doing  it  upon  the  dis- 
tricts and  persons  benefited. 

Lands  in  California  derived  by  grant  from 
the  Mexican  government  are  subject  to  State 
legislation  respecting  swamp  and  overflowed 
lands. 

The  acts  of  Congress  making  the  notes  of 
the  United  States  a  legal  tender  do  not  apply 
to  involuntary  contributions  in  the  nature  of 
taxes  or  assessments  enacted  under  State  laws.  The  presumption  of  the  regularity  of  all 
but  only  to  debts  in  the  strict  sense  of  the  proceedings  prior  to  the  issue  of  a  patent  for 
term,  that  is,  to  obligations  founded  on  con-  '  public  lands,  which  is  made  against  collateral 
tracts,  express  or  implied,  for  the  payment  of  |  attacks  by  third  parties,  does  not  exist  in  pro- 
money.  I  ceedings  where  the  United  States  assail  the 

The  distinction  between  a  tax  which  calls  |  patent  for  fraud  in  their  offices  in  its  issue, 
for  no  inquiry  into  the  weight  of  evidence,    and  seek  its  cancellation. 


PROCEEDINGS   TO   VACATE   FRAUDULENT 
LAND  PATENTS. 

MOFFAT  AND    ANOTHER   V.   UNITED    STATES. 
MOFFAT  V.  UNITED   STATES. 


nor  for  anything  in  the  nature  of  judicial  ex- 
amination before  collection,  and  a  tax  im- 


The  United  States  do  not  guarantee  the  m- 
tegrity  of  their  officers,  nor  the  validity  of  the 
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ftcts  of  such,  and  are  not  bound  by  their  mis* 
conduct  or  fraud. 

A  land  patent  issued  to  a  fictitious  person 
conveys  no  title  which  can  be  transferred  to 
a  person  subsequently  purchasing  in  good  faith 
from  a  supposed  owner. 

The  procuring  of  the  issue  of  a  patent  at  the 
Land  Office  by  means  of  false  documents  which 
purport  to  show  official  proceedings  and  acts  by 
subordinate  officers  which  are  fictitious,  is  a 
fraud  upon  the  jurisdiction  of  the  Land  office, 
and  not  a  mere  presentation  of  doubtful  and 
disputed  testimony.  United  States  v.  Throck- 
morten,  98  U.  S.»p.  61  ;  and  Vance  v.  Bur- 
bank,  loi  U.  S.,  p.  514,  distinguished. — 112 
U.  S.,  p.  24. 


A  PRE-EMPTOR  ENTERING  ONE  QUARTER 
OP  A  QUARTER  SECTION  THEREBY 
ABANDONS  HIS  CLAIM  TO  THE  THREE 
OTHER  QUARTER-QUARTER  SECTIONS. 

NIX   V.   ALLEN. 

The  exercise  of  a  preemption  right  under 
the  act  of  September  4,  1841,  5  Stat.,  453,  by 
an  entry  of  one  quarter  of  a  quarter  section 
of  land,  was  an  abandonment  of  the  right  to 
enter  under  that  act  for  the  remaining  three 
quarters  of  that  quarter  section. 

A  person  who,  on  the  8th  of  March,  1870, 
had  a  title  by  patent  to  a  quarter  of  a  quarter 
section  of  land,  and  lived  in  a  house  erected 
upon  it,  and  cultivated  the  remaining  three 
quarters  of  the  quarter  section  without  title, 
did  not  reside  upon  the  three  quarters  so  cul- 
tivated within  the  meaning  of  ch.  289,  Acts 
of  Arkansas,  1 87 1,  which  gave  persons  then 
residing  upon  lands  belonging  to  or  claimed 
by  the  Cairo  and  Fulton  Railroad  Company, 
or  its  branches,  the  right  to  purchase  them  not 
to  exceed  160  acres. — 112  U.  S.,  p.  129. 


SWAMP    LANDS. 

BUENA  VISTA  COUNTY  V,  IOWA  FALLS  AND 
SIOUX  CITY   R.   R.   CO. 

The  right  of  review  of  the  official  acts  of 
the   Commissioner  of  the   Land  Office  con- 


ferred jipon  the  Secretary  of  the  Interior  by 
general  laws  extends  to  acts  of  the  Commis- 
sioner under  the  act  of  March  5,  1872,  17 
Stat.,  37,  directing  him  to  receive  and  exam- 
ine selections  of  swamp  lands  in  Iowa,  and 
allow  or  disallow  the  same. 

The  facts  in  this  case  do  not  estop  the  de» 
fendant  in  error  from  objecting  to  the  list  of 
swamp  lands  in  Buena  Vista  County,  which 
was  filed  by  the  agent  of  the  county  in  the 
office  of  the  surveyor -general  in  Iowa  in'ac- 
cordance  with  provisions  of  a  law  of  that 
State. — 112  U.  S.,  p.  165. 


RAILROAD  GRANT  OF  HARCH  3, 1863,  CON- 
8TRUED-C0RP0RATI0N8  CREATED  BY 
TERRITORIAL  LAW-THEIR  STATUS  AF- 
TER ADMISSION  OF  ST  ATE  -  CITIZEN- 
SHIP OF  CORPORATIONS  GEN  ERaLLT. 

KANSAS    PACIFIC   R.  R.   CO.  V,  ATCHISON. 
/         TOPEKA   AND   SANTA  PE  R.  R.  CO. 

Under  the  act  of  March  3,  1863,  12  Stat.^ 
772,  granting  lands  to  Kansas  to  aid  in  the 
construction  of  railroads,  no  title  could  be 
acquired  in  any  .specific '  tracts  as  indemnity 
land  until  actual  selection ;  and  no  selection 
could  be  made  of  lands  appropriated  by  Con- 
gress to  other  purposes  prior  to  the  date  of  the 
selection. 

Under  the  admission  of  a  Territory  into  the 
Union,  corporations  created  under  the  laws  of 
the  Territory  become  corporations  of  the  State. 

In  judicial  proceedings  in  courts  of  the 
United  States  to  enforce  contracts  or  rights  of 
property,  a  corporation  is  regarded  as  a  cit- 
izen of  the  State  creating  it. — 112  U.  S.,  p. 
414. 


CLAIMANT  UNDER  PATENT  AGAINST  LEG- 
ISLATIVE CONFIRMATION  -DIRECT 
LEGISLATIVE  GRANT  THE  HIGHEST 
MUNIMENT  OF  TITLE  NOT  STRENGTH- 
ENED BY  SUBSEQUENT  PATENT. 

WHITNEY   AND  ANOTHER  V,   MORROW. 

When   an   act  of  Congress,   confirming  a 
claim  to  land  contains  a  proviso  that  the  con- 
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firmation  shall  not  include  lands  occupied  by 
the  United  States  for  military  purposes,  it  is 
incumbent  upon  one  claiming  the  land  by  pat- 
ent»from  the  United  States,  later  than  the  act, 
to  show  that  the  land  claimed  was  occupied 
for  military  purposes. 

A  direct  legislative  grant  of  public  lands  is 
the   highest   muniment  of  title,   and   is   not 
strengthened  by  a  subsequent  patent  for  th 
same  land. — 112  U.  S.,  p.  693. 


tion  gives  priority  of  right ;  but  this  is  deter- 
mined by  priority  of  selection,  where  the  se- 
lection is  made  according  to  law. — 112  U.  S., 
p.  720. 


1 


RULE  FOR  DETERMINING  PRIORITY  OF 
TITLE  IN  CASE  OF  CONFLICTING  RIGHTS 
UNDER  RAILROAD  LAND  GRANTS. 

ST.  PAUL   A.ND   SIOUX   CITY  R.  R.  CO.  AND  AN- 
OTHER V.  WINONA  AND  ST.  PETER  R.  R.  CO. 

In  grants  of  land  to  aid  in  building  rail- 
roads, the  title  to  the  lands  within  the  prim- 
ary limits  within  which  all  the  odd  or  even 
sections  are  granted,  relates,  after  the  road  is 
located  according  to  law,  to  the  date  of  the 
grant,  and  in  cases  where  these  limits,  as  be- 
tween different  roads,  conflict  or  encroach  on 
each  other,  priority  of  date  of  the  act  of  Con- 
gress, and  not  priorty  of  location  of  the  line 
of  road,  gives  priorty  of  title. 

When  the  acts  of  Congress  in  such  cases 
are  of  the  same  date,  or  grants  are  made  for  dif- 
ferent roads  by  the  same  statute,  prion ty  of 
location  gives  no  priority  of  right ;  but  where 
the  limits  of  the  primary  grants,  which  are 
settled  by  the  location,  conflict,  as  by  cross- 
ing and  lapping,  the  parties  building  the  roads 
under  these  grants  take  the  sections  within  the 
conflicting  limits  of  primary  location,  in  equal 
undivided  moieties,  without  regard  to  priority 
of  location  of  the  line  of  the  road,  or  priority 
of  construction. 

A  different  rule  prevails  in  case  of  lands  to 
be  selectedin  lieu  of  those  within  the  limits 
of  primary  location  which  have  been  sold  or 
pre-empted  before  the  location  is  made,  where 
the  limits  of  selection  interfere  or  overlap. 

In  such  cases  neither  priority  of  grant,  nor 
priorty  of  location,  nor  priority  of  construc- 


MUTILATION  OF  LAND  PATENTS  -  EFFECT 
OF  STATE  STATUTES  OF  LIMITATION. 

BRICKWELL  V.  COMSTOCK. 

The  mutilation  (without  the  consent  and 
against  the  protest  of  the  grantee)  of  a  patent 
for  public  land,  by  the  Commissioner  of  the 
Land  Office,  after  its  execution  and  transmis- 
sion to  the  grantee,  and  the  like  mutilation  of 
the  record  thereof,  do  not  affect  the  validity 
of  the  patent. 

A  State  statute  of  limitations  as  to  real  ac- 
tions begins  to  run  in  favor  of  a  claimant  un- 
der a  patent  from  the  United  States  on  the 
issue  of  the  patent  and  its  transmission  to  the 
grantee. 

The  lapse  of  time  provided  by  a  statute  of 
limitations  as  to  real  actions  vests  a  perfect 
title  in  the  holder. — 113  U.  S.,  p.  149. 


SPANISH  GRANTS. 

BRYAN  AND  OTHERS  V,   KENNETT  AND 
OTHERS. 

The  term  "  property,"  in  the  treaty  by  which 
the  United  States  acquired  Louisiana,  com- 
prehends every  species  of  title,  inchoate  or 
complete,  legal  or  equitable,  and  embraces 
rights  which  he  in  contract,  executory  as  well 
as  executed. 

The  incomplete  title  acquired  from  the 
Spanish  Government,  prior  to  the  treaty  of  St. 
Ildefonso  between  Spain  and  France,  to  the 
lands  in  the  territory  now  embraced  within 
the  State  of  Missouri,  was  such  a  property  in  - 
terest  as  could  be  transferred  by  mortgage  or 
reached  by  judicial  process. 

Congress  intended  by  the  act  of  Febgiary 
14,  1874,  18  Stat.,  16,  entitled,  *•  An  act  to 
confirm  certain  title  in  the  State  of  Missouri," 
to  recognize  the  claim  of  Austin  arising  from 
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the  Spanish  concession,  survey,  and  grant  re- 
cited in  its  preamble,  and  to  assure  those  who 
were  in  possession,  by  contract  or  by  operation 
of  law,  and,  therefore,  assignees  of  Austin,  that 
they  would  not  be  disturbed  by  any  assertion 
of  claim  upon  the  part  of  the  United  States 

Questions  involved  in  the  determination  of 
a  suit  in  equity  are  not  open  to  re- examination, 
in  any  collateral  proceeding  between  the  same 
parties  or  their  privies,  if  the  court  rendering 
the  decree  had  jurisdiction  of  the  subject 
matter  and  of  the  parties. — 113  U.  S.,  p.  179. 


PLACER  MINING  CLAIM  PATENT  FOR  DIS- 
TINCT LOCATIONS  EMBRACING  TO- 
GETHER OYER  160  ACRES. 

TUCKER    AND   ANOTHER   V.    MASSER    AND 

OTHERS. 

A  patent  for  a  placer  mining  claim  com- 
posed of  distinct  mining  locations,  some  of 
which  were  made  after  1 870,  and  together 
embracing  over  one  hundred  and  sixty  acres, 
Is  valid.  Smelting  Company  v,  Kemp,  104 
U.  S.,  p.  636,  was  carefully  considered,  and  is 
again  affirmed. — 113  U.  S.,  p.  203. 


MINERAL  LANDS  -  PROCEEDINGS  NECES- 
SARY TO  INITIATION  OF  A  CLAIM. 

SRHARDT   V.   BOARD   AND   OTHERS. 

A  written  notice  of  a  claim  to  fifteen  hun- 
dred feet  on  a  mineral -bearing  lode  or  vein  in 
Colorado,  signed  by  the  discoverer  thereof, 
and  posted  on  a  stake  at  the  point  of  dis- 
covery, when  made  in  good  faith,  and  not  as 
a  speculative  location,  is  a  valid  location  on 
seven  hundred  and  fifty  feet  on  the  course  of 
the  lode  or  vein  in  each  direction  from  that 
point,  and  gives  the  right  of  possession  to  the 
discoverer  until  the  other  steps  necessary  for 
completing  the  title  can  be  taken  according  to 
law. 


The  forcible  eviction  of  the  discoverer  and 
locator  of  a  mineral  bearing  lode  or  vein  from 
the  lode  or  vein  before  the  sinking  of  the 
shaft,  which  the  statutes  of  Colorado  require 
as  one  of  the  acts  to  complete  title,  and  the 
prevention  of  his  re-entry  by  threats  of  vio- 
lence, excuse  him,  as  against  the  party  keep- 
ing him  out  of  possession,  and  so  long  as  he 
is  kept  out  of  it,  from  complying  with  the  re- 
quirements of  the  act  in  respect  of  a  shaft. 

Discovery  and  appropriation  are  recognized 
as  sources  of  title  to  mining  claims ;  and  de- 
velopment by  working  as  the  condition  of 
continued  ownership,  until  a  patent  is  ob- 
tained. 

Whenever  preliminary  work  is  required  to 
define  and  prescribe  a  located  mineral  claim, 
the  law  protects  the  first  discoverer  in  the 
possession  of  the  claim,  until  sufficient  exca- 
vations and  development  can  be  made,  so  as 
to  disclose  whether  a  vein  or  deposit  of  such 
richness  exists  as  to  justify  work  to  extract  the 
metal. 

A  mere  posting  of  a  notice  that  the  poster 
has  located  thereon  a  mining  claim,  without 
discovery  or  knowledge  on  his  part  of  the  ex- 
istence of  metal  there,  or  in  its  immediate 
vicinity,  is  a  speculative  proceeding,  which 
initiates  no  right. — 113  U.  S.,  p.  527. 


VIRGINIA  MILITARY  DISTRICT  IN  OHIO. 

FUSSELl.  V.   GREGG   AND  OTHERS. 

A  court  in  equity  has  no  jurisdiction  over  a 
suit  based  upon  an  equitable  title  to  real  estate, 
unless  the  nature  of  the  relief  asked  for  is 
also  equitable. 

A  court  of  the  United  States  sitting  in 
equity  cannot  control  the  principal  surveyor 
of  the  Virginia  military  district  in  the  dis- 
charge of  his  official  duties ;  or  take  charge 
of  the  records  of  his  office ;  or  declare  their 
effect  to  be  other  than  what  appears  on  their 
face. 

The  plain  meaning  of  the  act  of  March  23, 
1804,  2  Stat.,  274,  to  ascertain  the  boundaries 
of  the  Virginia  military  district  in  Ohio,  is, 
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that  a  failure  within  five  yean  to  make  return  ' 
to  the  Secretary  of  War  of  the  survey  of  any  ' 
tract  located  within  the  Territory,  made  pre- 
vious to  the  expiration  of  the  five  years, 
should  discharge  the  land  from  any  claim 
founded  on  such  location  and  survey  and  ex- 
tinguish all  rights  acquired  thereby. 

The  series  of  acts  relating  to  this  district, 
beginning  with  the  act  of  March  23,  1804, 
and  ending  with  the  act  of  July  7,  1838,  5 
Stat.,  262,  as  revived  and  continued  in  force 
by  later  acts,  are  to  be  construed  together, 
and  as  if  the  third  section  of  the  act  of  March 
23,  1804,  had  been  repeated  in  every  act  of 
the  series. 

The  act  of  March  3,  1855,  '^  Stat.,  701, 
allowing  persons  who  had  made  entries  before 
January  i,  1852,  two  years  time  to  return 
their  surveys,  did  not  apply  to  those  who  had 
made  both  entries  and  surveys  before  the 
latter  date. 

The  land  office  referred  to  in  section  2  of 
the  act  of  May  27,  1880,  21  Stat.,  142,  relat- 
ing to  the  Virginia  military  district  in  Ohio,  is 
the  General  LAnd  Office. 

On  the  pleas  and  issues  in  this  cause,  the 
complainant  has  failed  to  make  good  the  case 
stated  in  the  bill. — 113  U.  S.,  p.  550. 


ACTS  OF  MARCH  3,  1857,  AND  MARCH  3, 
1866,  GRANTING  LANDS  TO  MINNESOTA 
POR  RAILROAD  PURPOSES,  CONSTRUED. 

WINONA    AND    ST.    PETER   R.    R.    CO.  v.   BAR- 
NEY   AND   OTHERS.  ' 

If  acts  granting  public  lands  to  a  State  to 
aid  in  constructing  railroads  contain  words  of 
description  to  which  it  would  be  difficult  to 
give  full  effect  if  they  were  used  in  an  instru- 
ment of  private  conveyance,  the  court  in  con- 
struing the  acts  will  look  to  the  condition  of 
the  country  wiien  they  were  passed,  as  well  as 
to  the  purpose  declared  on  their  face,  and  will 
read  all  parts  of  them  together. 

By  the  act  of  March  3,  1857,  Congress 
granted  to  the  then  Territory  of  Minnesota  in 
aid  of  the  construction  of  certain  railroads  cer- 


tain alternate  sections  of  lands  along  the  lines 
of  the  roads,  and  further  provided  that  "  in 
case  it  shall  appear  that  the  United  States 
have,  when  the  lines  or  routes  of  said  roads 
and  branches  are  definitely  fixed,  sold  any 
sections,  or  any  parts  thereof,  granted  as  afore- 
said, or  tliAt  the  right  of  pre  emption  has  at- 
tached to  the  same,  then  it  shall  be  lawful  for 
any  agent  or  agents,  to  be  appointed  by  the 
governor  of  said  Territory  or  future  State,  to 
select,  subject  to  the  approval  of  the  Secretary 
of  the  Interior,  from  the  lands  of  the  United 
States  ...  so  much  land  ...  as 
shall  be  equal  to  such  lands  as  the  United 
States  have  sold  or  otherwise  appropriated,  or 
to  which  the  rights  of  pre-emption  have  at- 
tached as  aforesaid,"  etc. :  Ae/d,  that  the  in- 
demnity clause  in  this  act  covers  losses  from 
the  grant  by  reason  of  sales  and  the  attach- 
ment of  pre-emption  rights  previous  to  the 
date  of  the  act,  as  well  as  by  reason  of  sales 
and  the  attachment  of  pre-emption  rights  be- 
tween that  date  and  the  final  determination  of 
the  route  of  the  road.  Railroad  Co.  v.  Bald- 
win, 103  U.  S.,  126,  distinguished.  Leaven- 
worth Railroad  Co.  v.  United  States,  92  U. 

S.,  733,  explained. 

The  act  of  March  3,  1865,  13  Stat.,  526, 

enlarged  the  grant  made  to  Minnesota  by  the  . 
act  of  March  3,  1857,  from  six  sections  per 
mile  to  ten  sections ;  and  the  limits  within 
which  the  indemnity  lands  were  to  be  selected 
to  twenty  sections,  and  further  provided,  that 
**  any  lands  which  may  have  been  granted  to 
the  Territory  or  State  of  Minnesota  for  the 
purpose  of  aiding  in  the  construction  of  any 
railroad,  which  lands  may  be  located  within 
the  limits  of  this  extension  of  said  grant  or 
grants,  shall  be  deducted  from  the  full  quan- 
tity of  the  lands  hereby  granted."  Prior  to 
the  act  of  1865,  a  grant  had  been  made  to  a 
railroad  of  lands  located  within  the  limits 
covered  by  said  extension  grant:  Aeld,  (i) 
that  the  grant  by  the  act  of  1857  was  a  grant 
of  land  in  place,  and  not  of  quantity  ;  (2) 
that  the  enlargement  of  the  grant  by  the  act 
of  1865  did  not  change  its  nature  as  to  the  six 
sections  originally  granted ;  (3)  that  as  to  the 
remaining  four  sections  the  grant  was  one  of 
quantity,  but  to  be  selected  along  and  opposite 
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the  completed  road ;  (4)  that  where  the  earlier 
grant  to  aid  in  the  construction  of  the  Min- 
nesota and  Cedar  Valley  railroad  interferes 
with  the  extension  grant  to  the  plaintiff  in 
error,  the  earlier  grant  takes  the  land,  and  the 
extension  must  be  abandoned. — 113  U.  S.,  p. 
618. 
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BIGHTS  OF  COMPANIES  AND  OP  SETTLERS 
UNDER  ACTS  MAKINO  GRANTS  FOR 
RAILROAD  PURPOSES. 

KANSAS  PACIFIC   RY.   CO.   V.   DUN  MEYER. 


The  line  of  definite  location  of  a  railroad, 
which  determines  the  rights  of  railroad  com- 
panies to  land  under  land  grant  acts  of  Con- 
gress, is  definitely  fixed,  within  the  meaning 
of  those  acts,  by  filing  the  maps  of  its  location 
with  the  Commissioner  of  the  General  Land 
Office  at  Washington. 

Under  the  acts  granting  lands  to  aid  in  the 
construction  of  a  line  of  railroads  from  the 
Missouri  River  to  the  Pacific  Ocean,  the  claim 
of  a  homestead,  or  pre-emption  entry,  made 
at  any  time  before  the  filing  of  that  map 
in  the  General  Land  Office,  had  attached, 
within  the  meaning  of  those  statutes,  and  no 
land  to  which  such  right  had  attached  came 
within  the  grant. 

The  subsequent  failure  of  the  person  mak- 
ing such  claim  to  comply  with  the  acts  of 
Congress  concerning  residence,  cultivation, 
and  building  on  the  land,  or  his  actual  aban- 
donment of  the  claim,  does  not  cause  it  to 
revert  to  the  railroad  company  and  become  a 
part  of  the  grant.  The  claim  having  attached 
at  the  time  of  filing  the  definite  line  of  the 
road,  it  did  not  pass  by  the  grant,  but  was,  by 
its  express  terms,  excluded,  and  the  company 
had  no  interest,  reversionary  or  otherwise, 
in  it. 

The  act  of  July  3,  1866,  14  Stat.,  79,  which 
authorized  the  Secretary  of  the  Interior  to  with- 
draw certain  lands  from  sale^  on  filing  a  map 
of  general  route  of  the  road  with  him,  did 
not  reserve  such  lands  from  entry  under  the 
pre-emption  and  homesteac*  laws. — 1 13  U.  S., 
p.  629. 


EFFECT  OF  PATENT-RIGHTS   AND  OBLI- 
GATIONS OF  PRB-EMPTORS. 

BOHALL  V.    DILLA. 

To  change  the  holder  of  the  legal  title  to 
land  under  the  patent  of  the  United  States,  as 
a  trustee  to  another,  it  must  appear  that,  by 
the  law  properly  administered  in  the  Land 
Department,  the  title  should  have  been 
awarded  to  the  latter ;  it  is  not  sufficient  to 
show  that  there  was  error  in  adjudging  the 
title  to  the  patentee. 

Pre  emption  laws  require  a  residence  both 
continuous  and  personal  upon  the  tract  of  the 
person  who  seeks  to  take  advantage  of  them 

The  settler  may  be  excused  for  temporary 
absences  from  the  tract,  caused  by  sickness, 
well  founded  apprehensions  of  violence,  and 
other  like  enumerated  causes. — 114  U.  S.,  p. 
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PATENT  FOR  PUBLIC  LAND-REMEDY  OF 
THE  GOVERNMENT  WHEN  ONE  IS  PRO- 
CURED BY  FRAUD,  IMPOSITION  OR  RAD- 
ICAL MISTAKE  OF  OFFICERS. 

UNITED  STATES   V,    MINOR. 

The  United  States  has  the  same  remedy  in 
a  court  of  equity  to  set  aside  or  annul  a  pat- 
ent for  land,  on  the  ground  of  fraud  in  procur- 
curing  its  issue,  which  an  individual  would 
have  in  regard  to  his  own  deed  procured  un- 
der similar  circumstances. 

The  doctfine  of  the  conclusiveness  of  judg- 
ments and  derees  of  courts  as  between  those 
who  are  parties  to  the  litigation,  is  not  applic- 
cable  to  the  United  States,  in  regard  to  the 
proceedings  before  the  land  officers  in  grant- 
ing patents  for  the  public  lands. 

Though  It  has  been  said  very  truly  in  some 
cases  that  the  officers  of  the  Land  Department 
exercise  functions  in  their  nature  judicial,  this 
has  reference  to  cases  in  which  individuals 
have,  as  between  each  other,  contested  the 
right  to  a  patent  before  those  officers,  whose 
decisions  as  to  the  facts  before  them  is  held  to 
be  conclusive  between  the  parties. 
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But  fraud  or  imposition  on  these  officers,  or 
a  radical  mistake  by  them  of  the  law  govern- 
ing the  disposition  of  the  public  lands,  has  al- 
ways ^en  held  to  be  subject  to  remedy  in  a 
court  of  equity  ;  and  where  there  has  been 
no  contest,  and  the  claimant  produces  without 
opposition  his  ex  parte  proofs  of  performance 
of  the  necessary  conditions,  it  is  especially 
needful  that  equity  should  give  the  Govern- 
ment a  remedy  if  these  proofs  are  founded  in 
fraud  or  perjury. — 114  U.  S.,  p.  233. 


therefor  has  a  legal  title  thereto,  which  is  not 
subject  to  be  dispossessed  by  any  equities  in 
the  latter  claimant.  Huff  v.  Doyle,  93  U.  S., 
558,  distinguished. — 114  U.  S.,  p.  381. 


TIME  WHEN  LAND  GRANT  FOR  A  RAIL- 
ROAD BY  ACT  OP  JULY  23,  1866,  TOOK 
EFFECT,  80  AS  TO  BAR  SALE  OR  SET- 
TLEMENT. 

WALDEN  V,    KNEVALS.     . 

The  lands  granted  by  Congress  to  the  State 
df  Kansas  for  the  benefit  of  the  St.  Joseph 
&  Denver  City  Railroad  Company  by  the  act 
Of  July  23,  1866,  were  not  open  to  sale  or  set- 
tlement after  the  line  or  route  of  the  road  was 
"definitely  fixed;"  which  it  was  when  the 
map  of  the  route  adopted  by  the  company 
was  filed  witR  the  .Secretary  of  the  Intenor, 
and  accepted  by  him.  Van  Wyck  v.  Knevals. 
106  U.  S.,  360  afiirmed. — 114  U.  S.,  p.  373. 


PRIVATE  CLAIMS -PRE-EMPTION  RIGHT- 
STATE  SELECTION. 

AURRECOECHEA    V,    BANGS. 

Lands  covered  by  a  claim  under  Mexican 
or  Spanish  grants,  but  not  found  withm  the 
limits  of  the  final  survey  of  the  grant  when 
made,  are  within  the  excepting  clause  of  the 
act  of  July  23,  x866,  14  Stat.,  218,  and  are 
restored  to  the  public  domain  by  the  survey. 

A  pre-emptor  of  land  thus  restored  to  the 
public  domain,  who  takes  the  necessary  steps 
in  the  land  office  to  assert  and  perfect  his 
title  as  such,  before  a  claimant  under  a  selec- 
of  the  same  lands  by  the  State  of  California 
makes  his  claim,  and  who  obtains  a  patent 
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MINERAL  LANDS-EXCESS  OF  QUANTITY  IN 
LOCATION -ADVERSE  CLAIMS -JURIS- 
DICTION. 

RICHMOND    MINING    COMPANY    V.  ROSE  AND 

OTHERS. 

When  the  statutes  of  the  United  States 
and  local  laws  of  a  mining  district  authorize 
a  location  on  a  vein  of  only  two  hundred 
feet  by  each  locator,  a  location  by  mistake 
for  more  than  two  hundred  feet  is  not  thereby 
made  entirely  void ;  but  is  good  for  two  hun- 
dred feet,  and  void  only  for  the  excess. 

A  claimant  making  a  claim  in  good  faith, 
as  discoverer  of  a  constituent  vein  in  the 
Rubey  Hill  deposit,  before  it  was  known  that 
the  deposit  was  one  lode,  is  entitled  to  the 
additional  two  hundred  feet  of  location  givtn 
to  discoverers. 

The  filing  of  a  complaint  in  a  court  of  com- 
petent jurisdiction  is  a  commencement  of  pro- 
ceedings by  an  adverse  claimant  to  determine 
the  right  of  possession  to  mineral  lands,  un- 
der Revised  Statutes,  section  2326. 

Where  defendant  in  a  proceeding  under 
Revised  Statutes,  section  2326,  to  determine 
adverse  claims  to  mineral  lands,  demurs  to 
the  complaint,  and  answers,  and  goes  to  trial, 
it  is  too  late  to  raise  the  objection  that  the  com- 
plaint  was  not  filed  within  the  time  required 
by  the  statute, 

A  decision  of  a  State  court  upon  the  ques- 
tion of  what  constitutes  the  commencement  of 
an  action  in  that  court  is  not  a  Federal  ques- 
tion. 

It  is  not  competent  for  officers  of  the  Land 
Department,  while  a  proceeding  under  Re- 
vised Statutes,  section  2326,  is  pending  in  a 
court  of  competent  jurisdiction,  to  assume 
from  delay  in  placing  the  cause  upon  the  trial 
calendar,  or  taking  proceedings  therein,  that 
the  adverse  claim  has  been  waived,  and  to  is- 
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sae  a  patent  for  the  mineral  land  in  dispute 
as  if  no  adverse  claim  had  been  made. 

A  title  founded  on  a  patent  procured  by  an 
independent  application  for  a  different  min- 
eral tract,  applied  for  and  issued  pending 
proceedings  under  Revised  Statutes,  section 
2326,  cannot  be  set  up  in  those  proceedings  to 
affect  the  result  of  the  btigation  in  them. — 114 
U.  S.,  p.  576. 


ADYSR8S  CLAIMANT  UNDER  8BGTI0N8  2335 
AND  2326  MUST  SHOW  EIGHT  OP  POS- 
SESSION AGAINST  THE  UNITED  STATES 
AS  WEIL  AS  AGAINST  THE  OTHER 
CLAIMANT. 

GWILLIM  V,   DONNELLAN  AND  ANOTHKR. 

In  proceedings  under  Revised  Statutes,  sec- 
tions, 2325,  2326,  to  determine  adverse  claims 
to  locations  of  mineral  lands,  it  is  incumbent 
upon  the  plaintiff  to  show  a  location  which 
entitles  him  to  possession  against  the  United 
States  as  well  as  against  the  other  claimant : 
and,  therefore,  when  plaintiff  at  the  trial  admit- 
ted that  that  part  of  his  claim  wherein  his  dis- 
covery shaft  was  situated  had  been  patented 
to  a  third  person,  the  court  rightly  instructed 
the  jury  that  he  was  not  entitled  to  recover  any 
part  of  the  premises,  and  to  find  for  defen- 
dant.—! 1 5  U.  S.,  p.  45. 


JUDGMENT  OP  THE  LAND  DEPARTMENT 
AS  TO  WHETHER  LAND  IS  OP  THE  CLASS 
SUBJECT  TO  SETTLEMENT  UNDER  THE 
PRE-EMPTION  LAWS,  IS  NOT  OPEN  TO 
CONTESTATION  IN  AN  ACTION  AT  LAW 
AGAINST  THE  PATENTEE  THEREOP  BY 
A  MERE  INTRUDER  WITHOUT  TITLE. 

KHRHARDT  V.   HOGABOOM. 

In  an  action  of  ejectment  for  lands  in  Cal- 
ifornia, where  the  plaintiff  traces  title  to  the 
lands  from  a  patent  of  the  United  States  is- 
sued to  a  settler  under  the  pre*emption  laws, 
oral  evidence  is  inadmissible  on  the  part  of 
the  defendant  to  show  that  the  lands  were  not 


open  to  settlement  under  those  laws,  bat  were 
swamp  and  overflowed  lands,  which  passed  to 
the  State  under  the  act  of  September  28, 
1850. 

It  is  the  duty  of  the  Land  Department,  of 
which  the  Secretary  of  the  Interior  is  the 
head,  to  determine  whether  land  patented  to 
a  settler  is  of  the  class  subject  to  settlement 
under  the  pre-emption  laws,  and  his  judgment 
as  to  this  fact  is  not  open  to  contestation,  in  an 
action  at  law,  by  a  mere  intruder  without  title. 
—115  U.  S.,p.  67. 


ONLY  QUESTIONS  POR  CONSIDERATION  IN 
ADJUSTING  CONGRESSIONAL  GRANTS  OP 
LANDS  TO  A  STATE-SURYET8  UNDER 
THE  EIGHTH  SECTION  OP  THE  ACT  OP 
JULY  28,  1866,  BECOME  OFERATITE  BY 
THE  APPROYAL  OP  THE  SURYSYOR- 
GENERAL,  WITHOUT  PREYI0U8  AP- 
PROYAL BY  THE  COMMISSIONER  -  EP* 
PECT  OP  CERTIPIED  LISTS  IN  CONYSY- 
ING  TITLE. 

GEORGE  W.  PRASHBR   AND  OTHERS  V.   O'CON- 
NOR. 

In  adjusting  Congressional  grants  of  lands 
to  a  State,  the  only  questions  for  considera- 
tion by  the  officers  of  the  United  States  are, 
whether  the  State  possessed  the  right  to  daiin 
the  land  under  the  grant,  and  whether  the 
land  was  subject  to  selection  by  its  agents. 
Those  officers  have  no  jurisdiction  to  review 
transactions  between  the  State  and  its  pur- 
chasers,  nor  between  the  State  and  its  locating 
agents,  and  determine  whether  such  purchas- 
ers or  locating  agents  complied  with  the  pr<^ 
visions  of  its  laws  relating  to  the  sale  of  the 
lands. 

Surveys  under  the  eighth  section  of  the  act 
of  July  23,  1866,  "  to  quiet  land  titles  in  Cal- 
ifornia," become  operative  by  approval  of 
the  United  States  surveyor-general  for  the 
State,  and  his  filing  in  the  local  land  office  of 
the  township  plats.  Upon  such  approval  of  a 
survey  and  filing  of  the  township  plats,  lands 
^thereby  excluded  from  a  confirmed  private 
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Iftnd  daim  become  subject  to  State  selections 
and  other  modes  of  disposal  of  public  lands, 
PreriouB  approval  of  the  survey  by  the  Com- 
missioner of  the  General  Land  Office  is  not 


Lists  of  lands  certified  to  the  State  by  the 
Commissioner  of  the  General  Land  Office, 
and  the  Secretary  of  the  Interior,  convey  as 
complete  a  title  as  patents ;  and  lands  embraced 
therein  are  not  thereafter  op^en  to  settlement 
and  pre-emption. — 115  U.  S.,  p.  102. 


ICmBRAL  IN  TOWN  8IT18. 

DBFFEBACK  V.  HAWXE. 

No  title  from  the  United  States  to  land  known 
at  the  time  of  sale  to  be  valuable  for  its  minerals 
of  gold,  silver,  cinnabar,  or  copper  can  be  ob- 
tained under  the  pre-emption  or  homestead 
laws,  or  the  townsite  laws,  or  in  any  other 
way  than  as  prescribed*  by  the  laws  specially 
authorizing  the  sale  of  such  lands,  except  in 
the  States  of  Michigan,  Wisconsin,  Minnesota, 
Missouri,  and  Kansas. 

A  certificate  of  purchase  of  mineral  lands, 
upon  an  entry  of  the  same  by  a  claimant  at 
the  local  land  office,  if  no  adverse  claim  is 
filed  with  the  register  and  receiver,  and  the 
entry  is  not  canceled  or  disaffirmed  by  the 
officers  of  the  Land  Department  at  Washing- 
ton, passes  the  right  of  the  Government  to 
him,  and,  as  against  the  acquisition  of  title  by 
any  other  party,  is  equivalent  to  a  patent. 
The  land  thereby  ceases  to  be  the  subject  of 
sale  by  the  Government,  which  thereafter 
holds  the  legal  title  in  trust  for  the  holder  of 
the  certificate. 

The  officers  of  the  Land  Department  have 
no  authority  to  insert  in  a  patent  any  other 
terms  than  those  of  conveyance,  with  recitals 
showing  a  compliance  with  the  law,  and  the 
conditions  which  it  prescribed.  The  patent 
of  a  placer  mining  claim  carries  with  it  the 
title  to  the  surface  included  within  the  lines  of 
the  mming  location,  as  well  as  the  land  be- 
neath the  surface. 

There  can  be  no  color  of  title  in  an  occu- 
pant of  land,  who  does  not  hold  under  an  in- 


strument or  proceeding  of  law  purporting  to 
transfer  the  t^tle  or  to  give  the  right  of  pos- 
session, nor  can  good  faith  be  affirmed  of  a 
party  in  holding  adversely,  where  he  knows 
that  he  has  no  title,  and  that  under  the  law, 
which  he  is  presumed  to  know,  he  can  ac- 
quire none.  So  held  where,  in  an  action  of 
ejectment  tor  known  mineral  land  by  the 
holder  of  a  patent  of  the  United  States,  the 
occupant  set  up  a  claim  to  improvements  made 
thereon  under  a  statute  of  Dakota,  which  pro- 
vided that  "  in  an  action  for  the  recovery  of 
real  property  upon  which,  permanent  improve- 
ments have  been  made  by  a  defendant,  or 
those  under  whom  he  claims,  holding  under 
color  of  title,  adversely  to  the  claim  of  the 
plaintiff,  in  good  faith,  the  value  of  such  im- 
provements must  be  allowed  as  a  counter 
claim  by  such  defendant,"  he  not  having 
taken  any  proceedings  to  acquire  the  title  un- 
der the  laws  of  Congress  authorising  the  sale 
of  such  lands,  or  to  acquire  the  right  of  pos- 
session under  the  local  customs  or  rules  of 
miners  of  the  district. 

It  would  seem  that  there  may  be  an  entry 
of  a  townsite,  even  though  within  its  limits 
mineral  ]ands  are  found,  the  entry  and  the 
patent  being  inoperative  as  to  all  lands  known 
at  the  time  to  be  valuable  for  their  minerals, 
or  discovered  to  be  such  before  their  occupa- 
tion and  improvement  for  residences  or  busi- 
ness under  the  townsite  title. — 115  U.  S.,  p. 
392. 


WHAT  18  NECM8ART  TO  ENTITLE  A  PAETT 
TO  BELIE?  IN  EQUITY  AGAINST  A 
PATENT  OP  THE  GOVERNMENT- PER- 
SON WHO  HAS  NO  CLAIM  TO  COMPENSA- 
TION POR  HIS  IMPROVEMENTS  IN  CASE 
STATED. 

SPARKS   AND    ANOTHER  V.   PIERCE    AND 

OTHERS. 

Mere  occupancy  of  public  lands  and  mak- 
ing improvements  theron  give  no  vested  right 
therein  as  against  the  United  States  or  any 
purchaser  from  them. 
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To  entitle  a  party  to  relief  in  equity  against 
a  patent  of  the  Government  h«  must  show  a 
better  right  to  the  land  than  the  patentee, 
such  as,  in  law,  should  have  been  respected 
by  the  officers  of  the  l^and  Department,  and 
being  respected  would  have  given  him  the 
patent.  It  is  not  sufficient  to  show  that  the 
patentee  ought  not  to  have  received  the  pat- 
ent. 

A  person  who  makes  improvements  upon 
public  land,  knowing  that  he  has  no  title,  and 
that  the  land  is  open  to  exploration  and  sale 
for  its  minerals,  and  makes  no  effiart  to  secure 
the  title  to  it  as  such,  under  the  laws  of  Con- 
gress, or  a  right  of  possession  under  the  local 
customs  and  rules  of  miners,  has  no  claiitl  to 
compensation  for  his  improvements  as  an  ad- 
verse holder  in  good  faith,  when  such  sale  is 
made  to  another  and  the  title  is  passed  to  him 
by  a  patent  of  the  United  States. — 115  U.  S., 
p.  408.  • 


INTERPRETATION  OP  THE  ACT  OP  JULY  28. 
1866,  IN  REGARD  TO  THE  LANDS  GRANT- 
ED TO  ARKANSAS  AND  MISSOURI  BY 
ACT  OP  PEBRUARY  9, 1853. 

ST.  LOUIS,  IRON  MOUNTAIN   AND   SOUTH- 
ERN   RY.  CO.   V.   MCGEE. 


In  order  that  an  act  of  Congress  should 
work  a  reversion  to  the  United  States  for  con- 
.  dition  broken  of  lands  granted  by  them  to  a 
State  to  aid  in  internal  improvements,  the  legis- 
lation must  directly,  positively,  and  with  free- 
dom from  all  doubt  or  ambiguity,  manifest  the 
intention  of  Congress  to  reassert  title  and  re- 
sume possession. 

No  such  intention  is  manifested  in  the  act 
of  July  28,  1866,  14  Stat.,  338,  so  far  as  it  af- 
fects the  land  granted  to  the  States  of  Arkan- 
sas and  Missouri  by  the  act  of  February  9, 
1853,  10  Stat.,  1 55, except  as  to  mineral  lands. 
— 115  U.  S.,  p.  469. 


LANDS  GRANTED  TO  THE  RAILROAD  COM- 
PANY BY  THE  ACT  OP  JULY  2,  1864, 
EXEMPT  PROM  STATE  OR  TERRITORIAL 
TAXATION  UNTIL  THE  COST  OP  SURVEY- 
ING, SELECTING  AND  CONVEYING  THB 
SAME  SHALL  BE  PAID  INTO  THE  TREAS- 
URY OP  THE  UNITED  STATES. 

NORTHERN   PACIFIC  R.    R.   CO.  V.  TRAILL 

COUNTY. 


The  provisions  in  the  act  of  July  17,  1870, 
16  Stat.,  291  (on  page  305),  that  the  lands 
granted  to  the  Northern  Pacific  Railroad  Com- 
pany by  the  act  of  July  2,  1864,  13. Stat.,  365, 
shall  not  be  conveyed  to  the  company  or  any 
party  entitled  thereto,  "  until  there  shall  first 
be  paid  into  the  Treasury  of  the  United  Stales 
the  cost  of  surveying,  selecting,  and  convey- 
ing the  same  by  the  company  or  party  in  in- 
terest," exempts  these  lands  from  State  or 
Territorial  taxation  until  such  payment  is  made 
into  the  Treasury. 

The  Northern  Pacific  Railroad  Company 
has  acquired  no  equitable  interest  in  the  lands 
so  granted  to  it,  by  reason  of  completing  its 
road  and  thus  earning  the  granted  lands, 
which  is  subject  to  State  or  Territorial  taxation 
before  such  payment  is  made  into  the  Treas- 
ury of  the  United  States. 

When  an  act  granting  public  lands  to  aid 
in  the  construction  of  a  railroad  provides  that 
patents  shall  issue  from  time  to  time,  as  sec- 
tions of  the  road  are  completed,  but  reserves 
to  Congress  the  right  at  any  time  "  to  add  to, 
alter,  amend,  or  repeal  this  act,"  ••  having  due 
regard  for  the  rights  of  the  company,"  Con- 
gress may,  without  violating  the  Constitution 
of  the  United  States,  by  subsequent  act  passed 
before  any  of  the  road  is  constructed,  or  any  of 
the  land  earned,  require  the  cost  of  survey- 
ing, selecting,  and  conveying  the  land  to  be 
paid  into  the  Treasury  of  the  United  States 
before  the  conveyance  of  the  granted  lands 
to  any  party  entitled  thereto. 

The  principles  on  which  Railway  Co.  v. 
Prescott,  16  Wall.,  603,  and  Railway  Co.  v. 
McShane,  22  Wall.,  444,  were  decided,  are  re- 
stated,  so  far  as  they  are  applied  to  this  case. 
— 115  U.  S.,  p.  600. 
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REQUISITES  IN  A  SUIT  TO  HAVE  HOLDER 
OP  LEGAL  TITLE  UNDER  A  PATENT 
DECLARED  TRUSTEE  POR  ANOTHER. 

LEE    V.   JOHNSON. 

One  seeking  in  equity  to  have  the  holder  of 
a  patent  of  public  land  declared  a  trustee  for 
his  benefit,  on  the  ground  that  the  patent  was 
improperly  issued,  must  clearly  establish  that 
there  was  a  mistake  or  fraud  in  the  issue  of 
the  patent,  which  affected  the  decision  of  the 
Land  Office,  and  but  for  which  he  would  be 
entitled  to  the  patent. 

In  the  absence  of  fraud,  the  findings  of  the 
Secretary  of  the  Interior  are  conclusive  upon 
questions  of  fact  as  to  land  claims  submitted 
to  him  for  his  decision. 

When  it  clearly  appears  in  a  proceeding 
that  a  claim  set  up  is  against  public  policy, 
and  that  in  no  event  could  it  be  sustained, 
the  tribunal  should  dismiss  it,  whether  the 
allegations  of  the  parties  have  or  have  not 
-raised  the  question. — Ii6  U.  S.,  p.*  48. 


puted  territory  in  California,  outside  the  limits 
of  an  unsettled  survey  by  the  United  States 
of  a  private  claim,  and  issue  proper  certified 
lists,  and  a  purchaser  under  the  title  thus  ac- 
quired by  the  State  enters  into  possession,  im- 
proves and  holds  the  land,  no^one,  by  forcibly 
or  surreptitiously,  getting  into  possession  can 
make  a  pre-emption  settlement  which  will  de- 
feat his  title.;— 116  U.  S.,  p.  380. 


ACT  OF  APRIL  10,  1869,  AN  EXTENSION  OP 
TIME,  NOT  A  NEW  GRANT. 

DOE   V.    LA R MORE. 

The  act  of  April  10,  1869, 16  Stat.,  45,  "  to 
renew  certain  grants  of*  land  to  the  State  of 
Alabama,"  which  were  granted  by  the  act  of 
June  3,  1856,  II  Stat.,  17,  is  not  to  be  con- 
strued as  a  new  and  original  grant,  but  as  an 
extension  of  the  time  named  in  the  original 
act  for  the  completion  of  the  railroads  referred 
to  in  it. 

St.  Louis,  Iron  Mountain  and  Southern 
Railway  Company  v.  McGee,  1 15  U.  S.,  p. 
469,  affirmed  and  applied. — 116  U.  S.,  p.  198. 


'PURCHASER  UNDER  TITLE  TO  SCHOOL 
LANDS  TRANSFERRED  TO  THE  STATE 
BY  APPROVED  AND  CERTIFIED  LIST 
CANNOT  IN  A  STATED  CASE  BE  DE- 
FEATED OF  HIS  TITLE  BY  A  PRE-EMP- 
TION SETTLER. 

MOWER  V.  FLETCHER. 
SAME  V.   SAME    AND   ANOTHER. 

If  the  proper  officers  of  the  United  States 
approve  a  selection  of  school  lands  .in  dis- 


MINERAL  LANDS -RIGHT  TO  FOLLOW  A 
LODE  OR  VEIN  OUTSIDE  OP  LATERAL 
LINES 

I^ON  SILVKR   MINING  COMPANY  V.  CHEESMAN 
AND  ANOTHER. 

The  act  of  Congress,  section  2322,  Revised 
Statutes,  gives  to  the  owner  of  a  mineral  vein  or 
lode,  not  only  all  that  is  covered  by  the  surface 
lines  of  his  established  claim  as  those  lines 
extended  vertically,  but  it  gives  him  the  right 
to  possess  and  enjoy  that  lode  or  vein  by  fol- 
lowing it  when  it  passes  outside  of  those 
vertical  lines  laterally. 

But  this  right  is  dependent,  outside  of  the 
lateral  limits  of  the  claim,  upon  its  being  the 
same  vein  as  that  within  those  limits.  For 
the  exercise  of  this  right  it  must  appear  that 
the  vein  outside  is  identical  with  and  a  con- 
tinuation of  the  one  inside  those  lines. 

The  acts  of  Congress  use  the  words  vein, 
lode  or  ledge  as  embracing  a  more  or  less 
continuous  body  of  mineral,  lying  within  a 
well  defined  boundary  of  other  rock,  in  the 
mass  within  which  it  is  found,  or,  it  may  be 
said  to  be  a  body  of  mineral,  or  a  mineral 
body  of  rock  within  defined  boundaries  in 
this  general  mass. 

A  vein  is  by  no  means  always  a  straight 
line  or  of  uniform  depth  or  thickness  or  rich- 
ness of  mineral  matter  throughout  its  course. 
The  cleft  or  fissure  in  which  a  vein  is  found 
may  be  narrowed  or  widened  in  its  course 
and  even  closed  for  a  few  feet  and  then  found 
further  on,  and  the  mineral  deposit  may  be 
diminished  or  totally  suspended  for  a  short  dis- 
tance, but,  if  found  again  in  the  same  course 
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with  the  same  mineral  within  that  distance, 
its  identity  may  be  presumed. 

But  if  the  mineral  disappears,  or  the  fissure 
with  its  walls  of  the  same  rock  disappears,  so 
that  its  identity  can  no  longer  be  traced,  the 
right  to  pursue  it  outside  of  the  perpendicular 
lines  of  claimant's  survey  is  gone. 

Whether  any  deposit  of  mineral  matter,  about 
which  a  contest  arises  before  a  court  or  jury, 
has  been  shown  to  belong  to  one  of  these 
veins  within  a  prior  location,  is  a  question  to 
be  decided  by  the  application  of  these  princi- 
ples to  all  the  evidence  in  the  case. 

When  the  court  instructs  the  jury  in  a  man- 
ner sufficiently  clear  and  sound  as  to  the  rules 
applicable  to  the  case,  it  is  not  bound  to  give 
other  instructions  asked  by  counsel  on  the 
same  subject,  whether  they  are  correct  or  not. 
— ii6U.  S.,  p.  529. 


KNOWN  LODB  OR  VEIN  WITHIN  BOUNDA- 
RIES OF  A  PLACER  CLAIM. 

REYNOLDS   AND   ANOTHER    V.  IRON   SILVER 

MINING  CO. 

In  procuring  a  patent  for  a  placer  mine 
claim  under  section  2333  of  the  Revised  Stat- 
utes, where  the  claimant  is  also  in  possession 
in  a  lode  or  vein  included  within  the  bounda- 
ries of  his  placer  claim,  the  patent  shall  cover 
both,  if  he  makes  this  known  and  pays  $$  per 
acre  for  twenty-five  feet  on  each  side  of  his 
vein,  and  $2.50  per  acre  for  the  remainder  of 
his  placer  claim. 

Where  no  such  vein  or  lode  is  known  to 
exist,  the  patent  for  a  placer  claim  shall  carry 
all  such  veins  or  lodes  within  its  boundaries 
which  may  be  afterwards  found  to  exist  un- 
der its  surface. 

But  where  a  claim  is  kn<mm  to  exist  under 
the  surface  included  in  such  patent,  and  is  not 
in  claimant's  possession  and  not  mentioned  in 
the  claim  on  which  the  patent  issues,  the  title 
to  such  vein  or  lode  remains  in  the  United 
States,  unless  previously  conveyed  to  some 
one  else,  and  does  not  pass  to  the  patentee, 
who  thereby  acquires  no  interest  in  such  vein 
or  lode. 

The  title  remaining  in  the  United  States 
in  the  veins  thus  known  to  exist  and  not 


claimed  or  referred  to  in  the  pstent,  tlie 
patentee  and  his  grantee  have  no  right  to  dis- 
possess any  one  in  the  peaceable  possession  of 
such  veins,  whether  the  latter  have  any  title 
or  not.— 116  U.  S.,  p.  687. 


DECISION  IN  WINONA  AND  ST.  PETER 
RAILROAD  COMPANY  VS.  BARNET  AND 
OTHERS-VOLUME  118,  PAGE  6I8-BX- 
PLAINED. 

BARNEY  AND  OTHERS  V.   WINONA  AND  ST. 
PETER  R.  R.  CX). 

Inadvertent  expressions  in  an  opinion  of 
the  court,  which  are  not  material  to  the  de- 
cision of  the  case,  are  not  decisions  of  the 
court  within  -the  general  rule,  that  what  is  de- 
cided in  a  cause  on  appeal,  is  not  open  to  re- 
consideration in  the  same  case  on  a  second 
appeal  on  similar  facts. 

In  the  constractioQ  of  land  grant  acts  in 
aid  of  railroads,  "  granted  lands  "  are  those 
falling  within  the  limits  specially  designated, 
the  title  to  which  attaches  as  of  the  date  of 
the  act  of  Congress,  ^hen  the  lands  are  lo* 
cated  by  an  approved  and  accepted  survey  of 
the  line  of  the  road  filed  in  the  Land  Depart- 
ment; but  **  indemnity  lands  ''  are  lands  se* 
lected  in  lieu  of  parcels  lost  by  previous  dis* 
position  or  reservation  for  other  purposes,  the 
title  to  which  accrues  only  from  the  time  of 
their  selection. 

The  provision  in  section  3  of  the  act  of 
March  3,  1865,  that  any  lands  granted  to 
Minnesota  by  the  act  of  March  3,  1857,  which 
might  be  located  within  the  limits  of  the  ex- 
tension made  by  said  act  of  1865,  to  the  origi- 
nal grant  made  by  said  act  of  1857,  shoald  be 
deducted  from  the  full  quantity  of  lands  granted 
l>y  the  act  of  1865,  applies  to  "  granted  lands ' 
of  the  prior  grant  falling  within  the  six-milo 
limit,  and  not  to  possible  indemnity  lands 
which  might  be  subsequently  acquired.  Wi- 
nona &  St.  Peter  Railroad  Company  v,  Barney 
and  others,  1 13  U.  S.,  618,  explained. — 117  U« 

S.,p.228. 
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TDtl  WHEN  TITLE  07  EAILBOAB  COMPAK- 
IS8  TO  LAND  UNDEE  ACT  OP  MAT  12, 
1864,  TAKES  SEEEGT,  IN  OEANTED  LIM- 
ITS AND  INDEMNITY  LIMIIS,  fiESPEG- 
nVELT. 

UOUX  CITY  AND  ST.  PAUL  R.  R.  CO.  AND 
OTHXltS  V.  CHICAGO,  MILWAUKEE  AND 
ST.  PAUL  RY.  CO. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL  RY. 
CO-  V,  SIOUX  CITY  AND  ST.  PAUL  R.  R.  CO. 
AND  OTHERS. 

The  title  of  the  railroad  companies  within 
the  ten- mile  limit  to  lands  granted  by  Con- 
gress to  Iowa  by  the  act  of  May  I2,  1864,  13 
Stat.,  72,  relates  back  to  the  date  of  the  grant, 
and  where  two  roads  cross  each  othef  they 
take  such  granted  lands  in  equal  moieties ;  but 
the  title  to  indemnity  or  lieu  lands  outside  that 
limit  is  acquired  by  priority  of  selection,  ap- 
proved by  the  Secretary  of  the  Interior. — 117 
U.  S.,  p.  4^' 


MINES  AND  MINING  -  PARALLELISM  OP 
END  LINES  ESSENTIAL  TO  THE  EIGHT  TO 
POLLOW  THE  YIEN  OUTSIDE  OP  LATER- 
AL LINES. 

IRON  SILVER  MINING  CO.  V,  ELGIN  MINING 
AND  SMELTING  CO.  AND  OTHERS. 

Under  sections  2320,  2322,  and  2324  of 
the  Revised  Statutes,  the  surface  side  lines  of 
a  mining  location  on  a  mineral  vein,  lode  or 
ledge,  extended  downward  vertically,  de- 
tennne  the  extent  of  the  claim,  except  when, 
in  its  descent,  the  vein  passes  outside  o(  such 
surface  side  lines,  and  then  the  outside  por- 
tions of  the  vein  must  lie  between  vertical 
planes  drawn  downward  through  the  end  lines 
of  the  surface  location  and  contmued  in  their 
own  direction ;  and-  the  parallelism  of  such 
end  lines  is  essential  to  the  existence  of  any 
light  in  the  locator  to  follow  the  vein  outside 
ol  vertical  planes  drawn  through  the  side 
lincs^—118  U.  S.,  p.  196. 


DEEDS  MADE  BY  CEETAIN  INDIANS  IN 
VIOLATION  OP  NON- ALIENATION  PRO- 
YISIONS  OP  TREATY  ARE  VOID. 

LIBBY   V.  CLARK. 

The  provision  in  article  7,  of  the  treaty  of 
June  24,  1862,  with  the  Ottawa  Indians  of 
Blanchard*s  Fork,  and  Roche  De  Boeuf,  12 
Stat.,  1237,  limiting  the  power  of  alienating 
granted  lands,  apply  to  the  grants  authorized 
by  article  3,  of  the  treaty  to  be  made  to  the 
chiefs,  councilmen,  and  headmen  of  the  tribe  ; 
and  deeds  made  in  violation  of  that  limitation 
(as  it  was  incorporated  by  the  Land  OfBce 
into  patents  for  land  allotted  to  chiefs,  coun- 
cilmen, or  headmen),  are  void. — 118  U.  S., 
p.  250. 


MINERAL  LANDS -COAL  LANDS-UNITED 
STATES  MAY  MAINTAIN  A  SUIT  TO  VA- 
CATE SELECTION  AND  LISTING  THERE- 
OP  AS  INDEMNITY  UNDER  SCHOOL 
GRANT  MADE  BY  ACT  OP  MARCH  8, 1863. 

MULLAN  AND  ANOTHER  V.  UNITED  STATES. 

When  the  authority  of  the  Attorney  Gen- 
eral of  the  United  States  to  commence  pro- 
ceedings to  vacate  a  patent  for  pubjic  lands, 
does  not  appear  on  the  face  of  the  bill,  it  may 
be  shown  in  this  court  if  the  bill  is  objected 
to  here  for  want  of  it. 

Coal  lands  are  mineral  lands  within  the 
meaning  of  that  term  as  used  in  the  statutes 
regulating  the  disposition  of  the  public  do- 
main. 

As  coal  lands  were  excepted  from  the  grants 
to  California  of  sections  16  and  36  in  section 
6  of  the  act  of  March  3,  1853,  'o  Stat.,  244, 
246,  the  State  could  not  under  the  provisions 
contained  in  section  7,  of  that  act.  Id.  247, 
select  coal  lands  in  lieu  of  such  sections   16 

m 

and  36  as  might  be  occupied  before  survey 

or  reserved  for  public  uses  or  taken  by  private 
i  claims. 

The  United  States  can  maintain  a  suit  in 
equity  in  its  own  name  to  vacate  the  selection 
and  listing  of  coal  lands  to  the  State  of  Call- 
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fornia  by  the  proper  authurily  of  the  Govern- 
ment under  the  act  of  March  3, 1853, 10  Stat., 
244,  and  upon  its  appearing  that  the  lands  so 
listed  were  coal  lands  and  were  known  to  be 
such  at  the  time  of  the  listing  and  selection 
by  the  State  officers,  and  by  those  for  whose 
benefit  the  listing  was  made,  a  decree  should 
be  entered  vacating  the  title  of  the  State  and 
of  those  claiming  under  it  — 118  U.  S.,  p.  271. 


CERTAIN  ACTS  SPECIPIED  GRANTING 
LANDS  TO  KANSAS  POR  RAILROAD 
PURPOSES  CONSTRUED  IN  "PARI  HA- 
TERIA  "-EVIDENCES  OE  TITLE  ISGUED 
THEREUNDER  BY  PROPER  OFFICERS 
NOT  YACATBD. 

KANSAS  CITY,  LAWRENCE  AND  SOUTH  KAN- 
SAS R.  R.  CO.  V.  THE  A'lTORNEY  GEN- 
ERAL. 

The  acts  of  Congress  of  March  3,  1863,  12 
Stat.,  772,  July  I,  1864,  13  Stat.,  339,  and 
July  26, 1866,  14  Stat.,  289,  granting  lands  to 
the  State  of  Kansas  for  railroad  purposes,  are 
to  be  construed  in  pari  ma/eria,  and  as  hav 
ing  the  one  purpose  of  building  a  single  road 
from  Fort  Riley,  down  the  Neosho  Valley,  to 
the  southern  line  of  that  State,  and  not  as  dis- 
trict grants  for  different  roads,  which  may 
come  in  conflict  in  the  claims  under  them  in 
regard  to  lands  granted. 

The  junction  of  this  road  with  the  one  from 
Leavenworth  by  way  of  Lawrence,  in  the  di- 
rection of  Galveston  Bay,  as  provided  in  the 
act  of  1863,  was  not  required  to  be  on  the 
very  crest  of  the  Neosho  Valley  as  reached 
by  the  latter  road,  but  at  a  convenient  point 
for  such  crossing  in  the  narrow  valley  of  the 
Neosho  River,  and  as  this  point  has  been 
adopted  by  the  companies  building  both  roads, 
and  accepted  by  the  officers  of  tlie  Land  De- 
partment in  selecting  indemnity  lands,  there 
is  no  sufficient  reason  to  be  found  in  the 
point  of  junction  to  vacate  the  certification  of 
these  lands  to  the  State  for  the  company  which 
has  built  the  road  and  received  the  patents  of 
the  Sute. 


Nor  is  there  any  other  sufficient  reason 
found  in  the  record  in  this  case  for  setting 
aside  the  evidences  of  title  to  these  lands 
issued  to  the  corporation  which  built  the  road 
within  the  time  required  by  law,  witt  the 
approval  of  the  officers  of  the  Government, 
whose  primary  duty  it  was  to  certify  these 
lands,  and  who  did  so  within  the  scope  of 
their  powers. — 118  U.  S.,  p.  682. 


PUBLIC   LANDS  -  RAILROAD   GRANT- IN- 
DIAN TITLE-PRE-EMPTION. 

BUITZ  V.    NORTHERN    PACIFIC   R.    R. 

The  grant  by  the  act  of  Congress  of  July 
2,  1864,  to  the  Northern  Pacific  Railroad 
Company  of  lands  to  which  the  Indian  title 
had  not  been  extinguished,  operated  to  con- 
vey the  fee  to  the  company,  subject  to  the 
right  of  occupancy  by  the  Indians. 

The  manner,  time,  and  conditions  of  extin- 
guishing such  right  of  occupancy  were  ex- 
clusively matters  for  the  consideration  of  the 
Government,  and  could  not  be  interfered  with 
nor  put  in  contest  by  private  parties. 

The  agreement  of  the  Sisseton  and  Wahpe- 
ton  bands  of  Dakota  and  Sioux  Indians  for 
the  relinquishment  of  their  title  was  accepted 
on  the  part  of  the  United  States  when  it  was 
approved  by  the  Secretary  of  the  Interior,  on 
the  19th  of  June,  1873.  That  agreement 
stipulating  to  be  binding  from  its  date,  May 
19,  1873,  ^^^  ^^^  Indians  having  retired  from 
the  lands  to  their  reservations,  the  relinquish- 
ment of  their  title,  so  far  as  the  United  States 
are  concerned,  held  to  have  then  taken  place. 

Upon  the  definite  location  of  the  line  of 
the  railroad,  on  the  26th  of  May,  1873,  ^^^ 
right  of  the  company,  freed  from  any  incum- 
brance of  the  Indian  title,  immediately  at- 
tached to  the  alternate  sections ;  and  no  pre- 
emptive right  could  be  initiated  to  the  land, 
so  long  as  the  Indian  title'was  unextinguished. 

When  the  general  route  of  the  road  pro* 
vided  for  in  section  six  of  the  act  of  July  2^ 
1864,  was  fixed,  and  information  thereof 
was  given  to  the  Land  Department  by  the 
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filing  of  a  map  thereof  with  the  Secretary  of  the 
Interior,  the  statute  withdrew  from  sale  or 
pre-emption  the  odd  sections  to  the  extent  of 
forty  miles  on  each  side  thereof;  and,  byway 
of  precautionary  notice  to  the  public,  an  ex- 
ecutive withdrawal  was  a  wise  exercise  of  au- 
thority. 

The  genera]  route  may  be  considered  as 
fixed,  when  its  general  course  and  direction 
are  determined  after  an  actual  examination  of 
the  country,  or  from  a  knowledge  of  it,  and 
it  is  designated  by  a  line  on  a  map  showing 
the  general  feature  of  the  adjacent  country, 
and  the  places  through  or  by  which  it  will 
pass. 

That  part  of  section  three  of  said  act, 
which  excepts  from  the  grant  lands  reserved, 
sold,  granted  or  otherwise  appropriated,  and 
to  which  a  pre-emption  and  other  rights  and 
claims  have  not  attached,  when  a  map  of  defi- 
nite location  has  been  filed,  does  not  include 
the  Indian  right  of  occupancy  within  such 
*'  other  rights  and  claims ;"  nor  does  it  in- 
clude pre-emptions  where  the  sixth  section 
declares  that  the  land  shall  not  be  subject  to 
preemption. — 119  U.  S.,  p.  55. 


PRE-BMPTION-PRIVATB  CLAIM-STATB 
SELECTION. 

MCCREARY- V.    HASKELL. 

Where  under  the  eighth  section  of  the  act 
of  July  23,  1866,  *'to  quiet  land  titles  in  Cal- 
ifornia," a  survey  is  made  by  the  United 
Stales  surveyor-general  for  California,  of  a 
claim  to  land  under  a  confirmed  Mexican 
grant,  and  land  is  set  off  by  him  in  satisfac- 
tion of  the  grant,  the  survey  is  operative  with- 
out the  approval  of  the  Commissioner  of  the 
General  Land  Office.  Land  lying  outside  of 
such  survey  then  becomes  subject  to  State  se- 
lection in  lieu  of  school  seciions  covered  by 
the  grant,  and  is  open  to  settlemcfnt  under  the 
pre-emption  laws. 

As  between  the  State  and  the  settler,  the 
party  which  first  commences  the  proceedings 
required  to  obtain  the  title,  if  they  are  fol- 
lowed up  to  the  final  act  for  its  transfer,  is 
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considered  to  have  priority  of  right.  The 
rule  prevails  in  such  cases,  first  in  time  first  in 
right. 

For  land  selected  by  the  State  of  Califor- 
nia, it  has  not  been  the  practice  of  the  Land 
Department  to  issue  patents.  When  the  se- 
lections are  approved'  by  the  Secretary  of  the 
Interior,  a  list  of  them,  with  the  certificate  of 
the  Commissioner  of  the  General  Land  Office, 
is  forwarded  to  the  State  authorities. 

This  listing  operates  to  transfer  the  title  to 
the  lands,  as  of  the  date  when  the  selections 
were  made  and  reported  to  the  local  land 
office,  and  cuts  off  all  subsequent  claimants. 
Accordingly,  where  a  selection  was  made  in 
1868,  which  was  subsequently  approved  by 
the  Secretary  of  the  Interior,  and  thejands 
were  listed  to  the  State  by  the  Commissioner 
of  the  General  Land  Office,  a  patent  for  the 
same  lands  issued  upon  a  settlement  made  in 
December,  1869,  under  the  pre-emption  laws, 
conferred  no  title  as  against  the  State. — 119 
U.  S.,  p.  327. 


MINEBAL   LANDS  -  ADVERSE    GLAIKANT 
NOT  IN  POSSESSION. 

WOLVERTON   V.   NICHOLS. 

A.  having  applied  for  a  patent  for  a  placer 
mine  in  Montana,  B.  filed  an  adverse  claim  in 
the  register's  office  under  the  provisions  of 
Revised  Statutes,  section  2325,  and  commenced 
suit  for  the  settlement  of  the  controversy  m 
the  district  court  of  the  Territory,  according 
to  the  provisions  of  Revised  Statutes,  section 
2326.     In  the  course  of  the  trial,  it  appeared 
that  before  the  commencement  of  the  suit,  B. 
had  agreed  with  C,  by  a  sufficient  instrument 
under  seal,  to  convey  the  premises  in  dispute 
to  C.  "  by  good  and  sufficient  deed  of  convey- 
ance duly  acknowledged,"  and  that  C.  was  in 
possession  when  the  suit  was  begun,  and  still 
remained  in  possession.     The  code  of  Mon- 
tana provides  that  "  an  action  may  be  brought 
by  any   person  in   possession,  by  himself  or 
his  tenant  of  real  property,  against  any  person 
who  claims  an  estate  or  interest  therein  ad- 
verse to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate,  or  interest."    The 


402 


DIGEST   OF  LAND  DECISIONS 


court  ordered  a  non-suit,  which  judgment 
was  affirmed  by  the  supreme  court  of  the 
Territory. 

This  court  reverses  the  judgment  of  the 
supreme  court,  and  holds  that  as  C.  was  hold- 
ing under  B.,  and  as  B.  was  bound  to  C,  to 
have  the  title  quieted,  B.  had  a  right  to  have 
the  verdict  of  the  jury  on  the  questions  of  fact 
at  issue  so  as  to  settle  the  question  which  the 
act  of  Congress  required  to  be  settled. — 119 
U.  S.,-  p.  485. 


INTERESTS  OP  OCCUPANTS   SECURED    BY 

•  ENTRY  OP  TOWNSITES,  NOT  OmiNISHBD 
THEREBY. 

•  ASHBY  V.   HALL. 

The  entry  in  the  Land  Office  of  a  portion 
of  the  public  lands  in  the  Territory  of  Mon- 
tana, settled  upon  and  occupied  as  a  town  site, 
under  the  act  of  Congress  of  March  2,  1867, 
"  for  the  relief  of  inhabitants  of  cities  and 
towns  on  the  public  lands,"  being  '*  in  trust  for 
the  several  uses  and  benefit  of  the  occupants 
thereof,  according  toiheir respective  interests; 
the  execution  of  which  trust,  as  to  the  dis- 
posal of  the  lots  in  such  town,  and  the  pro- 
ceeds of  the  sales  thereof,  to  be  conducted 
under  such  rules  and  regulations  as  may  be 
prescribed  by  the  legislative  authority  of  the 
State  or  Territory  in  which  the  same  may  be 
situated,"  it  was  held  that  the  occupant  of  a 
lot  in  the  town  which  had  been  surveyed  and 
platted  into  streets,  alleys,  blocks,  and  lots, 
continued  to  possess  after  such  entry  the  same 
right  of  way  over  an  adjoining  alley  which 
he  had  previously  possessed  as  appurtenant  to 
his  lot. 

The  interests  which  the  occupants  possessed 
previous  to  the  entry,  either  in  the  land  occu- 
pied by  them  or  in  rights  of  way  over  adjoin- 
ing streets  and  alleys,  were  secured  by  it. 

The  power  vested  in  the  legislature  of  the 
Territory  was  confine4  to  regulations  for  the 

*  disposal  of  the  lots  and  the  proceeds  of  the 
sales.  These  regulations  might  extend  to  pro- 
visions for  the  ascertainment  of  the  nature 
and  extent  of  the  occupancy  of  different  claim- 
ants of  lots,  and  the  execution  and  delivery 


to  those  found  to  be  occupants  in  good  faith 
of  some  official  recognition  of  title  in  the  na 
ture  of  a  conveyance,  but  they  could  not  au- 
thorize any  diminution  of  the  rights  of  the  oc- 
cupants when  the  extent  of  their  occupancy 
was  established. 

The  legislature  of  the  Territory  could  not 
under  the  authority  conferred  by  the  above  act 
of  Congress,  change  or  close  the  streets,  alleys, 
and  blocks  of  the  town  by  a  new  survey. 
Whatever  power  it  may  have  over  them  does 
not  come  from  the  town  site  act,  but,  if  it  exist 
at  all,  from  the  general  grant  of  legislative 
power  under  the  organic  act  of  the  Territory. 
— 119  U.  S.,  p.  526. 


CALIFORNIA  SCHOOL  LANDS-EPPECT  OP 
THE  ACT  OP  MARCH  1,  l«77-RATIPICA- 
TION. 


I 


DURAND   V.    MARTIN. 


ands  listed  to  California  as  indemnity 
school  lands,  and  patented  by  the  State,  are 
not  open  to  pre-emption  settlement  while  in 
posscbsion  of  the  patentee. 

The  act  of  March  i,  1877,  19  Stat.,  267, 
"  relating  to  indemnity  school  lands  in  the 
State  of  California,"  was  a  full  and  complete 
ratification  by  Congress,  according  to  its  terms, 
of  the  lists  of  indemnity  school  selections  which 
had  been  before  that  time  certified  to  the  State 
of  California  by  the  United  States  as  indem- 
nity school  iselections,  no  matter  how  defective 
or  insufficient  such  certificates  might  origi- 
nally have  been,  if  the  lands  included  in  the 
lists  were  not  any  of  those  mentioned  in  sec- 
tion 4,  and  if  they  had  not  been  taken  up  in 
good  faith  by  a  homestead  or  pre-emption  set- 
tler prior  to  the  dale  of  the  certificate. — 120 
U.  S.,  p.  366. 


VALIDITY  OP  PATENT  SUSTAINED. 

MAXWELL   LAND   GRANT   CASE. 

It   does  not  satisfactorily  appear   that  the 
grant  of  Governor  Armijo  of  1841  to  Beau- 
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bien  and  Miranda,  since  ascertained  to  amount 
to  1,714,764.94  acres,  was  of  that  character 
which  by  the  decree  of  the  Mexican  Congress 
of  1824,  was  limited  to  eleven  square  leagues 
of  land  for  each  grantee. 

It  does  appear  that,  though  the  attention  of 
Congress  was  turned  to  this  question,  it  con- 
firmed the  grant  in  the  act  of  June  21,  i860, 
to  the  full  extent  of  the  boundaries  as  de- 
scribed in  the  petition  of  claimants. 

In  such  case  the  courts  have  no  jurisdiction 
to  limit  the  grant,  as  the  Constitution,  by  arti- 
cle IV,  section  1,  vests  the  control  of  the  pub- 
lic lands  in  Congress.  Tameling  v.  United 
States  Freehold  Company. — 93  U.  S.,  p.  644. 

While  courts  of  equity  have  the  power  to 
set  aside,  cancel,  or  ct>rrect  patents  or  other 
evidences  of  title  obtained  from  the  United 
States  by  fraud  or  mistake,  and  to  correct  un- 
der proper  circumstances  such  mistakes,  this 
can  only  be  done  on  specific  averments  of  the 
mistake  or  the  fraud,  supported  by  clear  and 
satisfactory  proof. 

The  general  doctrine  on  this  subject  is, 
that,  when  in  a  court  of  equity  it  is  proposed 
to  set  aside,  to  annul,  or  correct  a  written  in- 
strument, for  fraud  or  mistake  in  the  execu- 
tion of  the  instrument  itself,  the  testimony  on 
which  this  is  done  must  be  clear,  unequivocal 
and  convincing,  and  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which  leaves 
the  issue  in  doubt. 

Where  the  purpose  is  to  annul  a  patent,  a 
grant  or  other  formal  evidence  of  title  from 
the  United  Slates,  the  respect  due  to  such  an 
in.strument,  the  presumption  that  all  the  pre- 
ceding steps  required  by  law  had  been  ob- 
served, the  importance  and  necessity  of  the 
stability  of  title  dependent  on  these  official 
instruments,  demand  that  the  effort  to  set  them 
aside  should  be  successful  only  when  the  al- 
legations on  which  this  attempt  is  made  are 
clearly  stated  and  fully  proved. 

In  this  case  the  evidence  produces  no  con-  ' 
viction  in  the  judicial  mind  of  the  mistakes  ' 
or  frauds  alleged  in  the  bill,  and  the  decree  | 
of  the  circuit  court  dismissing  it  is  affirmed. — 
121  U.  S.,  p.  325.  I 


POINTS  OP  PRACTICE  DECIDED -HIKING 
CLAIM  IN  THE  BLACK  HILLS  WITHIN 
INDIAN  RESERVATION. 

NOONAN   V.   CALEDONIA   MimNG   CO. 

During  the  trial  m  Dakota  of  adverse 
claims  to  a  mineral  location,  it  appeared  that 
one  M.,  not  a  party  to  the  record,  asserted  an 
interest  in  the  lode  and  was  a  necessary  party  to 
a  complete  determination  of  the  matters  in  con- 
troversy. By  consent  of  the  parties  he  was 
made  a  co-defendant,  defendant's  counsel 
appearing  for  him,  and  an  entry  of  it  was 
made  in  the  journal  of  proceedings,  and  a  fur- 
ther entry  that  "any  amendments  to  pleadings 
required  to  be  prepared  and  served  during  the 
pendency  of  this  action  or  at  its  conclusion.'* 

The  trial  then  proceeded,  M.  participating 
as  co-defendant  and  resulted  in  a  verdict  for 
the  plaintiff.  Before  the  entry  of  judgment 
plaintiff's  attorney  served  on  defendant's  at- 
torney a  notice  of  an  amendment  to  the  com 
plaint  by  inserting  therein  the  name  of  M., 
together  with  an  additional  paragraph  averring 
that  he  set  up  a  claim  of  interest  in  the  prop- 
erty, that  it  was  without  foundation,  and  ask- 
ing the  same  relief  against  him  as  against  the 
other  defendants.  Objection  was  taken  to 
this  mode  of  amending  the  pleadings  for  the 
first  time  in  the  supreme  court  of  the  Territory 
on  appeal :  held^  that  M.  was  sufficiently  made 
party  to  the  case  by  the  proceedings  and 
amendment  filed,  and  that  he  must  be  pre- 
sumed to  have  adopted  the  answer  of  his  co- 
defendants. 

Where  an  objection  to  the  admission  of  evi- 
dence is  so  general  as  not  to  indicate  the 
specific  grounds  upon  which  it  is  made,  it  is 
unavailing  on  appeal  unless  it  be  of  such  a 
character  that  it  could  not  have  been  obviated 
at  the  trial. 

Where  a  party  was,  on  the  28th  of  February, 
1877,  '^^  possession  of  a  mining  claim  in  the 
Black  Hills  of  Dakota  within  the  Indian 
reser>'ation,  with  the  requisite  discovery,  with 
the  surface  boundaries  sufficiently  marked,  with 
the  notice  of  location  posted,  with  a  disclosed 
vein  of  ore,  he  could,  by  adopting  what  had 
been  done,  causing  a  proper  record  to  be  made, 
and  performing  the  amount  of  labor  or  mak- 
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ing  the  improvements  necessary  to  hold  the 
claim,  date  his  rights  from  that  day,  and  such 
location,  labor,  and  improvements  gave  him 
the  right  of  possession. — 121  U.  S.,  p.  393. 


LEGISLATION  MAKING  GRANTS  OF  SWAMP 
LANDS  AND  THE  CONSTRUCTION 
THEREOF. 

WRIGHT   V,    ROSEBERRY. 


The  legislation  of  Congress  respecting 
swamp  lands,  the  Departmental  construction 
of  that  legislation,  the  line  of  decisions  by 
this  court  respecting  it,  and  the  decisions  of 
the  highest  courts  of  many  of  the  States  con- 
cerning it,  stated. — 121  U.  S.,  p.  488. 


The  grant  of  swamp  and  overflowed  lands 
to  the  several  States  by  act  of  September  28, 
1850,  is  one  in  prasenti^  passing  title  to  the 
lands  of  the  character  therein  described,  from 
its  date  and  requiring  only  identification  thereof 
to  render  such  title  perfect. 

Such  identification  by  ihe  Secretary  of  the 
Interior  is  conclusive  against  collateral  attack 
as  being  the  judgment  of  the  special  tribunal 
on  which  such  duty  was  imposed. 

On  neglect  or  failure  of  that  officer  to  make 
such  designation,  it  is  competent  for  the 
grantees  of  the  State  to  identify  the  lands  in 
any  other  appropriate  mode  to  prevent  their 
rights  from  being  defeated. 

After  segregation  of  the  lands  by  the  State, 
and  adoption  of  the  segregation  surveys  by 
the  proper  Federal  officers,  the  right  of  the 
State's  grantees  to  maintain  an  action  for  re- 
covery thereof  cannot  be  defeated  because 
such  lands  have  not  been  certified  or  patented 
to  the  State.  I 

The  issue  of  patents  for  these  lands  to  de- 
fendants or  their  grantors,  under  the  pre-emp- 
tion laws,  upon  claims  initiated  subsequent  to 
the  swamp  grant  to  the  State  is  not  conclusive  at 
law  as  against  parties  claiming  under  such 
grant,  and  in  an  action  for  their  possession 
evidence  is  admissible  to  determine  whether 
or  not  the  lands  were  in  fact  swamp  and  over- 
flowed at  the  date  of  the  swamp  land  grant ; 
if  proved  to  have  been  such,  the  rights  of  sub- 
sequent claimants  under  other  laws  are  subor- 
dinate thereto. 

The  provisions  contained  in  section  i  of  the 
act  of  July  23,  1866,  "  to  quiet  land  titles  in 
California,"  do  not  relate  to  the  swamp  lands 
granted  to  the  State  by  the  act  of  September  28, 
1850 ;  the  provisions  in  sections  4  and  5  relate 
to  swamp  lands. 


RACCOON  FORK-EFFECT  OF  JOINT  RESOLU- 
TION OF  MARCH  %  1861,  DECLARED. 

BULLARD  V.   DES    MOINES   AND    FORT  DODGE 

RAILROAD. 

The  joint  resolution  of  the  two  houses  of 
Congress  of  March   2,  1861,  12  Stat.,  251, 
relinquishing  to   the   State   of  Iowa  certain 
lands  along  the  Des  Moines  River  above  the 
mouth  of  Raccoon  Fork,  did  not  operate  10 
terminate  the  withdrawal  of  all  the  land  on 
that  river  above  Raccoon  Fork  from  entry  and 
pre-emption  which  was  originally   made  in 
1850,  and  which  was  continued  in  force  from 
that  time,  and  of  which  renewed  notice  was 
given  in  May  i860 ;  that  resolution  was  only  a 
Congressional   recognition  of  the  title,  which 
had  passed  to  grantees  of  the  State  of  Iowa,  to 
lands  certified  to  the  State  under  the  act  of 
1846,  which   certificates   had  been   held  by 
this  court  in  Dubuque  and   Pacific   Railroad 
V.  Litchfield,  23  How.,  66,  to  have  been  is- 
sued without  authority  of  law. — 122  U.  S.,  p. 
167. 

COURT  REMAINS  SATISHED  OF  THE  YAL- 

IDITT. 

MAXWELL   LAND   GRANT  CASE. 

The  court  rested  its  judgment  in  this  case, 
121  U.  S.,  325,  not  upon  the  fact  of  the  grant 
to  Beanbieuand  Miranda  being  an  empresario 
grant,  but  upon  the  fact  that  Congress,  having 
confirmed  it  as  made  to  Beanbieu  and  Mi- 
randa, and  as  reported  for  confirmation  by  the 
surveyor- general  of  New  Mexico  to  Congress, 
without  qualification  as  to  its  extent,  acted  in 
that  respect  entirely  within  its  power,  and  that 
its  action  was  conclusive  upon  the  court. 

The  court  stated  in  its  former  opinion,  and 
repeats  now,  its  conviction  that  the  grant  by 
Armijo  to  Beanbieu  and  Miranda  described 
the  boundaries  in  such  a  manner  that  Con- 
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gress  must  have  known   that   the   grant  so 
largely    exceeded    twenty- two    leagues   that 
there  could  be  no  question  upon  that  subject,  i 
and  it  must  have  decided  that  the  grant  should  . 
not  be  limited  by  the  eleven  leagues,  of  the 
Mexican  law. 

The  court  repeats  the  conviction  expressed 
in  its  former  opinion,  with  further  reasons  in 
support  of  it,  that  Beanbieu,  in  the  petition 
which  he  presented  against  the  intrusion  of 
Martinez,  did  not  refer  to  his  own  grant  as 
being  only  fifteen  or  eighteen  leagues,  but  to 
the  grant  under  which  Martinez  was  claim- 
ing. 

The  court  assumes  that  references  in  the 
petition  to  newly  discovered  and  material  evi- 
dence touching  the  fraudulent  character  of  the 
grant  are  addressed  to  the  Secretary  of  the 
Interior  and  the  Attorney -General,  as  the  re- 
hearing in  this  court  can  be  had  only  on  the 
record  before  the  court  as  it  came  from  the 
circuit  court. 

The  court  remains  entirely  satisfied  that  the 
grant,  as  confirmed  by  Congress,  is  a  valid 
grant ;  that  the  survey  and  the  patent  issued 
upon  it,  as  well  as  the  original  grant  by  Ar- 
mijo,  are  free  from  fraud  on  the  part  of  the 
grantees  or  those  claiming  under  them,  and 
that  the  decision  could  be  no  other  than  that 
made  in  the  circuit  court,  and  affirmed  by 
this  court. — 122  U.  S.,  p.  365. 


MINSRAL  LAND-MINE8  AND  MINING. 

ARGENTINE    MINING    CO.    V.   TERRIBLE 
MINING   CO. 

V.  sued  to  recover  mining  ground.  De- 
fendant answered,  and  V.  filed  a  replication. 
V.  transferred  his  interest  in  the  mine  to  a 
company.  The  company  appeared,  was  sub 
stituted  as  plaintiff  and  filed  a  new  complaint, 
substantially  identical  with  the  first,  to  which 
the  defendant  filed  a  new  answer,  substan- 
tially like  the  first  answer.  No  replication  was 
filed  to  this.  The  parties  went  to  trial  without 
objection  for  want  of  a  plea  of  replication, 
and  judgment  was  entered  for  plaintiff:   held. 


that  it  was  too  late  to  take  the  objection  in  this 
court. 

The  instructions  asked  by  the  defendant  be- 
low were  sound  in  law ;  but  their  refusal 
worked  him  no  injury,  as,  when  the  jury 
found  the  disputed  fact  in  favor  of  the  plain- 
tiff, the  principle  involved  in  the  instruction 
asked,  cut  off  the  right  asserted  by  the  defen- 
dant. 

When  there  are  surface  outcroppings  from 
the  same  vein  within  the  boundaries  of  two 
claims,  the  one  first  located  necessarily  carries 
the  right  to  work  the  vein. 

When  a  mining  claim  crosses  the  course  of 
the  lode  or  vein  instead  of  being  **  along  the 
vein  or  lode,"  the  end  lines  are  those  which 
measure  the  width  of  the  claim  as  it  crosses 
the  lode ;  and  thus  the  lines  which  separate 
the  locations  of  the  parties  m  this  case  are 
end  lines,  across  which,  as  they  are  extended 
downward  vertically,  the  defendant  cannot 
follow  a  vein,  even  if  the  apex  or  outcropping 
is  within  its  surface  boundaries. — 122  U.  S., 
p.  478. 


BOUNDARY  OF  FLORIDA  AND  GEORGIA. 

COFFEE  V.   GROOVER. 

Grants  of  land  made  by  a  government  in 
territory  over  which  it  exercises  political  juris- 
diction de  facto y  but  which  does  not  rightfully 
belong  to  it,  are  invalid  as  against  the  gov- 
ernment to  which  the  territory  rightfully  be- 
longs. 

Where  a  disputed  boundary  between  two 
States  is  adjusted  and  settled,  grants  pre- 
viously made  by  either  State,  of  lands  claimed 
by  it,  and  over  which  it  exercised  political 
jurisdiction,  but  which,  on  the  adjustment  of 
the  boundary,  are  found  to  be  within  the  ter- 
ritory of  the  other  State,  are  void,  unless  con- 

;  firmed  by  the  latter  State ;  and  such  confirma- 
tion cannot  affect  the  titles  of  the  same  lands 
previously  granted  by  the  latter  State  itself. 

The  boundary  between  Georgia  and  Flor- 
ida was  long  in  dispute  ;  Georgia  claiming  to 
a  line  called   Watson's  line,  and   exercising 

I  political  jurisdiction,  and  making  grants  of 
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land  to  that  line ;  whilst  Florida  claimed  to 
a  line  called  McNeil's  line,  further  north  than 
Watson's.  Upon  running  the  true  line,  as 
finally  agreed  upon  by  the  two  States,  it  was 
found  to  be  further  north  than  McNeil's  line  : 
heldt  ( I )  that  the  gprant  made  by  Georgia  of 
the  land  in  dispute,  which  was  south  of  Mc- 
Neil's line,  though  made  whilst  Georgia  ex- 
ercised the  powers  of  government  de  facto 
over  the  territory  there,  was  nevertheless 
void ;  (2)  that  the  confirmation  by  Florida  of 
the  grants  made  by  Georgia,  did  not  invali- 
date or  disturb  the  grant  of  the  land  in  dis- 
pute previously  made  by  itself. 

The  history  of  the  Florida  boundary  slated. 
123  U.  S.,  p.  I. 


SWAMP  LAND-JURISDICTION-LIABILIJJ 
OF  STATES  IN  RBGARD  TO  DIRECT  TAX 
UNDER  ACT  OP  AUGUST  6. 1861. 

« 

UNITED   STATES   V.  LOUISIANA. 

The  Court  of  Claims  has  jurisdiction  of  an 
action  by  a  State  against  the  United  States  for 
a  demand  arising  upon  an  act  of  Congress. 

The  action  of  a  State  in  the  Court  of  Claims 
to  recover  moneys  received  by  the  United 
States  from  sales  of  swamp  lands  granted  to 
the  State  by  the  act  of  September  28,  1850, 
is  not  barre;d  by  the  statute  of  limitations  until 
six  years  after  the  amount  is  ascertained  from 
proofs  of  the  sales  before  the  Commissioner 
of  the  General  Land  Office. 

The  direct  tax  laid  by  the  act  of  August  5, 
1 86 1,  did  not  create  any  liability  on  the  part 
of  the  States,  in  which  the  lands  taxed  were 
situated,  to  pay  the  tax. — 123  U.  S.,  p.  32. 


owners  of  the  warrant,  or  their  assignee,  with 
an  equitable  interest  in  the  lands  surveyed,  as 
against  the  United  States,  for  the  reason  that 
the  excess  of  the  land  surveyed  beyond  that 
covered  by  the  warrant  was  so  great  as  to 
make  the  survey  fraudulent  and  void ;  and, 
consequently.  Congress  could,  by  the  act  of 
February  18,  187 1,  16  Stat.,  416,  grgnt  the 
lands  at  its  pleasure. 

It  was  the  purpose  of  the  act  of  February 
18,  1871,  to  grant  to  the  State  of  Ohio  all  the 
lands  in  the  Virginia  military  district  in  that 
State  which  had  not  at  that  time  been  legally 
surveyed  and  sold  by  the  United  States,  in 
that  sense  of  the  word  "  sold  "  which  con- 
veys the  idea  of  having  parted  with  the  bene- 
ficial title ;  and  the  lands  in  controversy,  hav- 
ing been  surveyed  by  a  survey  invalid  against 
the  United  States,  were  within  that  descrip- 
tion. 

The  fourth  section  of  the  act  of  May  27 , 
1880,  21  Stat.,  142,  recognized  and  ratified 
the  title  of  the  defendant  in  error  to  the  lands 
in  controversy  as  a  purchaser  from  the  Ohio 
Agricultural  and  Mechanical  College  for  a  val- 
uable consideration. 

Copies  of  official  letters  from  the  Commis- 
sioner of  ihe  General  Land  Office  to  a  person 
I  claiming  title  under  a  warrant  and  survey,  re- 
I  citing  the  date  of  the  filing  of  the  survey  in 
the  office,  being  verified  by  the  oath  of  the 
l^erson  who  was  a  clerk  in  that  division  of  the 
Land  Office,  and  at  that  time  had  charge  of 
the  matters  relating  to  this  subject,  and  in 
whose  letters  to  the  parties  interested  were 
contained  all  the  decisions  of  the  Commis> 
sioner  relating  to  it,  are  competent  evidence 
to  show  the  time  of  the  filing. — 123  U.  S.,  p. 
117. 


VIRGINIA  MILITARY  DISTRICT  IN  OHIO- 
EVIDENCE  OP  DATE  OF  THE  FILING  OF 
THE  SURVEY  THEBTBIN  IN  THE  GEN- 

•     ERAL  LAND  OFFICE. 


COAN   V.    FLAGG. 


The  entry  and  survey  of  lands  in  the  Vir- 
ginia military  district  in  Ohio,  under  which 
the   plantiff  claims  title,  did  not   invest   the 


JURISDICTION  OF  THE  COURTS  IN  A  STATED 
CASE-ADMINISTRATION  OF  THE  LAND 
DEPARTMENT  WITHIN  THE  LIMIT 
OF  THE  LAW,  CANNOT  BE  INTERFERED 
WITH. 

CRAIG   V,    LEITENSDORFER. 

If  an  official  act  of  an  executive  officer  in 
the  Land  Office  is  challenged  for  error  of  law 
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or  for  fraud  in  judicial  proceedings  between 
private  parties,  in  a  court  of  the  United  States, 
no  jurisdiction  attaches  unless  the  controversy 
relates  to  rights  existing  in  the  parties,  or  one 
of  them,  derived  from  the  act,  and  unless  defi- 
nite relief  or  redress  under  some  known  head 
of  judicial  jurisdiction  is  demanded. 

The  acts  of  June  21,  i860,  12  Stat.,  71,  and 
February  25,  1869,  15  Stat.,  275,  having  re- 
ferred  to  the  Land  Office  and  the  Depart- 
ment of  the  Interior  the  adjustment  of  the 
claims  of  settlers  within  the  Las  Animas  gprant 
in  Colorado,  and  their  definition  by  the  pre- 
scribed surveys  and  plats,  and  of  all  questions 
of  possession  and  of  boundary  and  of  conflict, 
the  free  course  of  that  administration,  within 
the  limit  of  the  law,  cannot  be  interrupted 
or  interfered  with  by  the  judicial  power. 

If  the  plamtiff 's  contention  is  well  founded 
that  the  duty  of  the  Commissioner  of  the  Gen- 
eral Land  Office  to  take  up,  hear  and  deter- 
mine his  appeal  exists,  that  duty,  so  far  as  re- 
lates to  entering  upon  its  performance,  is  strictly 
ministerial,  and  his  remedy  is  at  law,  by 
mandamus,  and  not  in  equity. 

The  controversy  in  this  case  being  confined 
to  the  conflicting  claims  of  actual  settlers, 
"  holding  possession  under  titles  or  promises 
to  settle,**  made  by  Cornelio  Vigil  and  Ccran 
St.  Vram,  and  established  under  the  provi- 
sions of  the  acts  of  June  21,  i860,  12  Stat., 
71,  and  February  25,  1869,  1$  Stat.,  275  j  and 
it  appearing  from  the  pleadings,  as  amended, 
that  the  plaintiff  below  did  not  aver  an  equit- 
able interest  in  himself  in  the  lands  which 
were  so  established  in  favor  of  the  defendant, 
and  that  the  only  remedy,  which  he  sought, 
was  to  have  it  judicially  determined  that  the 
defendant's  title   was  obtained  by  means  of 

the  fraudulent  act  of  an  executive  officer  in 

the  Land  Office,  whereby  the  plaintiff  was 

illegally  deprived  of  a  right  of  appeal  from 

the  decision  of  that  officer  touching  his  own 

claims :  held^  that  the  pleadings  presented  no 

question  to  give  a  circuit  court  jusisdiction  m 

equity  over  the  case. — 123   U.  S.,  189;  see 

Nos.  1275,  1277,  1294,  1307,  1313,  1319. 


IN  A  SUIT  TO  YACATB  PATENT  ON  THE 
GROUND  OP  FRAUD,  THE  BURTHEN 
OP  PROVING  THE  PRAUD  IS  ON  THE 
UNITED  5TATES. 

COLORADO  COAL  AND   IRON   COMPANY  V. 
UNITED   STATES. 


To  a  bill  in  equity  to  cancel  a  paTent  of 
land  from  the  United  Stales  to  a  pre-emptor, 
solely  on  the  ground  that  there  was  no  actual 
settlement  and  improvement  on  the  land,  as 
falsely  set  out  m  affidavits  in  support  of  the 
pre-emption  claim,  the  defense  of  a  bona  fide 
purchaser  without  notice  is  perfect. 

In  a  suit  by  the  United  States  to  cancel  a 
patent  of  public  land,  the  burden  of  producing 
the  proof  and  establishing  the  fraud  is  on  the 
Government,  from  which  it  is  not  relieved, 
although  the  proposition  which  it  is  bound  to 
establish  may  be  of  a  negative  nature. 

When  a  plantiff 's  right  of  action  is  grounded 
on  a  negative  allegation,  which  is  an  essential 
element  in  his  case,  or  which  involves  a  charge 
of  criminal  neglect  of  duty  or  fraud  by  an 
official,  the  burden  is  on  him  to  prove  that  al- 
legation, the  legal  presumption  being  in  favor 
of  the  party  charged. 

In  a  proceeding  in  equity  against  an  inno- 
cent purchaser  to  set  aside  a  patent  of  public 
land  for  fraud,  in  which  it  is  charged  that  an 
officer  of  the  United  States,  who  was  concerned 
in  its  issue,  participated,  the  burden  of  estab- 
lishing his  title  is  not  cast  upon  the  defendant 
by  raising  a  suspicion,  however  strong, 'of  the 
alleged  fraud  and  wrongdoing  of  the  officer, 
if  the  officer  could  have  been  examined  and 
was  not. 

In  this  case  the  United  States  sought  to  can- 
cel a  number  of  patents  to  pre-emptors,  the 
lands  having  passed  into  the  hands  of  an  in- 
nocent purchaser  on  the  ground  that  there 
were  no  actual  settlements  and  improvements, 
but  that  the  alleged  pre-emptors  were  fictitious 
persons,  who  did  not  exist,  and  that  these 
facts  were  known  to  the  register  and  receiver, 
through  whose  fraudulent  act  in  tliSs  respect 
the  patents  were  obtained.  Having  estab* 
lished  that  there  were  no  such  settlements  and 
improvements,  the  plaintiffs  introduced   the 
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evidence  of  many  witnesses  residing  in  the 
vicinity  that  the  persons  nanied  in  the  patents 
had  not  resided  there  and  were  unknown  to 
the  witnesses,  but  did  not  call  the  register  and 
receiver,  or  the  solicitor  through  whom  some 
of  the  patents  were  obtained  from  the  Land 
Office,  or  the  officers  who  had  witnessed  and 
takeru^acknowledgment'  of  deeds  purponing 
to  convey  the  interest  of  the  patentees  to  the 
defendant :  held^  that  the  burden  was  on  the 
Government  to  produce  so  much  of  this  fur- 
ther evidence  as  could  be  obtained,  and  that 
in  its  absence  the  United  States  had  not  made 
all  the  proof  of  which  the  nature  of  the  case 
was  susceptible,  and  which  was  apparently 
within  their  reach. 

In  order  to  constitute  the  exemption  of  coal 
lands  contemplated  by  the  pre-en'iption  act 
under  the  head  of  "known  mines,"  there 
must  be  ascertained  coal  deposits  upon  the 
land,  of  such  an  extent  and  value  as  to  make 
the  land  more  valuable  to  be  worked  as  a  coal 
mine,  under  the  conditions  existing  at  the 
time,  than  for  merely  agricultural  purposes. 

The  mere  fact  that  there  are  surface  indica- 
tions of  coal  on  public  land  will  not  of  itself 
prevent  the  acquisition  of  title  to  the  land 
under  the  pre-emption  laws ;  nor  will  the  fact 
alone  that  after  acquisition  of  such  a  title  the 
surface  indications  prove  to  be  veins  which 
are,  by  a  ghange  of  circumstances,  profitably 
worked,  invalidate  such  a  title. — 123  U.  S., 
P-  307  J  see  No.  810. 


SPANISH  LAND  GRANT-DATE  PRIOR  TO 
WHICH  SURVEY  MUST  HAVE  BEEN 
MADE  TO  GIVE  VALIDITY  TO  GRANT- 
PROCEEDINGS  UNDER  ACT  OF  JUNE  22, 
1860. 

UNITED   STATES   V.   MORANT. 

The  testimonio  granted  to  Cerilode  Morant, 
September  22,  181 7,  was  full  and  particular, 
and  both  that  and  the  testimonio  to  Quina, 
dated  May  i,  1818,  made  complete  titles  un- 
der the  Spanish  laws. 

In  Florida  a  sheriff *s  deed  given  in  evi- 
dence without  production  of  the  judgment  or 
execution,  and  read  without  objection,  is  suf- 
ficient evidence  of  sale  by  sheriff. 


The  objection  to  the  claimant's  title  that  no 
evidence  was  given  of  cultivation,  as  required 
by  the  Spanish  grant,  is  not  well  founded,  as 
the  proof  is  conclusive  that  the  grantees  built 
houses  and  resided  on  the  granted  land  shortly 
after  the  date  of  the  grants. 

Whatever  may  be  the  proper  construction 
of  the  8lh  article  of  the  treaty  of  1 819  with 
Spain  as  to  the  necessity  of  a  survey  prior  to 
the  date  when  the  obligation  to  recognize 
Spanish  grants  ceased  in  order  to  validate  a 
Spanish  grant,  the  act  of  June  22,  i860,  12 
Stat.,  85,  under  authority  of .  which  this  suit 
was  commenced,  makes  the  date  of  the  trans- 
fer of  possession  to  the  United  States,  viz :  July 
1822,  the  point  from  which  to  test  the  valid- 
ity of  the  grants. 

The  act  of  June  22,  i860,  12  Stat.,  85,  was 

passed  to  give  relief  to  a  large  class  of  grantees 

of  former  Spanish  governments,  whose  claims 

had  been  rejected  by  the  different  boards  of 

commissioners,  and  by  the  courts,  under  the 

strict  construction  of  the  treaties  required  by 

prior  laws. 

This  case  does  not  come  within  the  proviso 

in  section  3  of  the  act  of  June  22,  i860,  ex- 
cluding claims  from  the  jurisdiction  of  the 
commission. 

There  is  no  reason  why  a  part  owner  of 
lands  in  Florida  under  a  Spanish  grant  should 
not  have  the  benefit  of  the  proceedings  author- 
ized by  the  act  of  June  22,  i860,  12,  Stat.,  85. 

The  failure  to  annex  a  sworn  copy  of  the 
Government  surveys  to  a  petition  for  confirma- 
tion of  title  filed  under  the  act  of  June  22, 
i860,  12  Stat.,  85,  is  not  a  question  of  juris- 
diction, but  a  matter  relating  merely  to  the 
form  of  procedure,  which  should  be  objected 
to  when  the  pleadings  are  in  fieri^  and  when 
the  petitioners  can  apply  for  leave  to  amend. 

The  evidence  in  this  case  shows  that  the 
grants  were  genuine,  and  that  the  land  was 
surveyed,  mapped,  and  segregated  from  the 
public  domain  in  the  spring  of  1818. 

In  affirming  the   decree  below  this  court 

merely  confirms  the  validity  of  the  grant,  but 

does  not   give  a  decision  which   entitles  the 

party  to  possession  if  the  Government  has  sold 
the  lands  in  whole  or  in  part,  or  if  the  surveyor- 
general  shall  ascertain  that  they  cannot  be 
surveyed  and  located. — 123  U.  S.,  p.  335. 
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Abandonment. 

Mere  non-nser  does  not  necessarily  consti- 
tote.     I  L.  D.,  114;  No.  175S. 

or  land  by  pre-emptor  pending;  content  de- 
feats his  claim.     I  L.  D.,  404;  No.  1045. 

or  claim  by  hu^iband  is  abandonment  by 
wife.     1  I..  D.,  401 ;  No.  1033. 

The  rule  in  Daxtcr  v.  Crass  governs  in  all 
cases  arising  after  it  was  rendered.  ^  L.  I)., 
15  ;  Nc.  402 ;  see  Nos.  35S  and  415. 

Leaving  homestead  under  crront:ous  infor- 
mation, but  returning  thereto  prior  to  incep 
lion  of  adverse  ri^ht,  does  not  constitute.    3  L. 
D.,  224 ;  No.  436. 

Charge  of,  not  sustained  by  the  facts.  3  L. 
D.,  4o3;  Ni>.  454. 

General  charge  of,  not  sustained  by  proof 
of  failure  to  settle  and  improve  within  six 
months  after  film;;  under  Sec.  2304  R.  S.  3 
L.  I).,  507  ;  No.  464. 

All  ri^^hts  lobt  by  actual.  4  L.  D.,  267; 
No.  1496. 

Acceptance  of  patent  for  less  land  than  en- 
tered held  to  l>e  an  abandonment  of  the  tract 
eliminated.    4  L.  D.,  171;  No.  492. 

Presumes  a  prior  residence.  4  L.  D.,  200; 
No.  1189. 

Cannot  be  excused  because  the  result  of  cr 
roneous  advice.     4  L.  D.,  i65;  No.  491. 

Char;j;c  of,  should  be  si^ecific.  4  L.  D., 
122  ;  No.  4C6. 

Absence  caused  by  judicial  compulsion  does 
not  constitute.     5  L.  1).,  6;  No.  552. 

S!iown  by  concurrent  act  and  itiient.  5  L. 
D.,  179 ;  No.  567. 

62 


Not  presumed  from  absences  following  en 
try,  when  a  period  of  residence  longer  than 
that  required  by  law  had  preceded  the  entry. 
5  L.  1).,  238 ;  No  576. 

Pre-emption. 

Must  be  proved  affirmatively  by  a  contestant 
alleging  it.     2  L.  D.,  625  ;  No.  1 1 10. 

Voluntary,  in  the  face  of  an  adverse  claim 
which  might  have  l)een  successfully  contested, 
exhausts  the  pre  emplion  right.  2  L.  D.,  573 ; 
No  109  ?. 

Voluntary,  on  erroneous  information  given 
by  the  local  ofliccrs  (regarding  effect  of  a 
niilroad  grant),  makes  the  land  public.     2  L. 

D.,  474,  570;  No»-  M«o,  1432. 

Where  decedent's  father,  the  sole  heir, 
never  lived  on  or  cultivated  the  land,  and 
IK'rmiited  a  removnl  of  the  improvements,  the 
land  was  abandoneil.     2  L.  D.,  572 ;  No.  649. 

It  is  coroi)ctent  to  .show  that  an  abandon- 
ment was  occasioned  by  duress.  2  L.  D., 
572 ;  No.  649. 

Where  A  left  the  land,  and  15  made  settle- 
ment, and,  without  culiivaiing  or  establishing 
residence,  also  left  it  fur  three  months,  during 
which  perio<l  A  returned,  and  thereafter  com- 
plied with  the  law,  A's  right  is  superior.  2 
L.  D.,  625  ;  No.  1 1 10. 

Homestead. 

Sale  of  improvements  is  evidence  of.  2  L, 
I).,  62 ;  No.  328. 

The  acts  of  the  husband  are  the  acts  of  Lis 
wife,  his  neglect  her  neglect,  and  his  abandon* 
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ment  her  abandonment.     2  L.  D.,  8i ;  No. 
360. 

Only  the  wife  shall  be  heard  to  show  her 
husband*s  desertion  of  her  in  proof  of  aban- 
donment, for  seven  years  after  his  entry.  2 
L.  D.,  8 1 ;  No.  360. 

Absence  of  entryman  for  five  months  prior 
to  contest  working  at  his  trade,  with  occa- 
sional returns  to  the  land,  and  a  quit-claim 
deed  to  a  third  person,  which  appears  to  have 
been  a  mortgage,  and  a  relinquishment,  exe- 
cuted but  not  filed,  are,  in  view  of  other  evi- 
dences of  good  faith,  not  proof  of  abandon- 
ment.   2  L.  D.,  27 ;  No.  256. 

Question  of  abandonment  under  Sec.  2397, 
R.  S.,  was  an  issue  between  the  Government 
and  the  settler;  on  proof  of,  the  land  reverted 
to  the  United  States:  this  was  charged  by 
Sec.  2,  Act  of  May  14,  1S80,  which  gave  a 
preferred  right  to  the  successful  contestant  of 
an  entry.     2  L.  D.,  60 ;  No.  32S. 

Contest  for,  against  settlers  absent  under 
act  oC  June  4,  1880,  (destruction  of  crops), 
would  not  lie  until  April  i,  1S82.  2  L.  D., 
29 ;  No.  286. 

Contest  for,  will  not  lie  until  the  expiration 
of  six  numih  after  entry,  exclusive  of  the  day 
of  entry ;  (overruled,  2  L.  D.,  69).  2  L.  D., 
151 ;  No.  358  ;  see  Nos.  402,  415. 

Contest  for,  will  not  lie  until  the  expiration 
of  six  months  and  oue  day  after  entry,  ex- 
clusive of  the  day  of  entry.  2  L.  D. ,  69 ;  No. 
402 ;  see  Nos.  358, 415. 

Mining  Claim. 

Is  admitted  if,  after  a  relocation  application 
alleging  it,  the  original  locators  fail  to  adverse ; 
if  adverse  claim  is  filed,  the  question  is  a 
proper  one  for  the  courts.     2  L.  D.,698;  No. 

734. 

Oregon  Donation. 

The  settler  alone  represents  the  claim ;  his 
abandonment  is  the  abandonment  of  his  wife, 
his  neglect  her  neglect.  2  L.  D.,  81 ;  No. 
360. 

A  sale  of  the  claim  prior  to  obtaining  com- 
plete title  is  an  act  of  abandonment.  2  L.  D., 
438, 45»;  Nos.  194,202. 

Improvement  without  residence  and  subse- 
quent removal  to  another  part  of  the  State 


and  authorized  sale  of  improvements  is  aban* 
donmcnt.     2  L.  D.,  427  ;  No.  19S. 

Where  settler  has  been  driven  away  by 
hostile  Indians,  he  must  return  to  the  land 
when  the  cause  of  hisal)sence  ceases;  other- 
wise the  absence  is  abandonment.  2  L.  D., 
448 ;  No.  202. 

See  Contest,  Donation,  Evidence,  Heme- 
Uead,  Kelinqukhment,  Residence, 


Accounts. 

Pajrment  of  public  funds  should  be  made 
to  the  receiver,     i  L.  D.,524;  No.  8. 

Claims  for  unauthorized  expenditures  not  al- 
lowed.    I  L.  D.,  537  ;  No.  4. 

Expenditure  in  excess  of  appropriation  not 
authorized,     i  L.  D.,  537  ;  No.  4.. 

Section  Z'^^^  ^-  S*>  construed  to  include 
clerk  hire,  rent,  etc.,  for  local  offices,  i  L. 
D.,  537;  No.  4. 

Deficiency  in  salaries,  etc.,  not  chargegible  to 
fund  arising  from  sale  of  Indian  lands.  I  L. 
D.,  520;  No.  I. 

Vouchers  for  official  telegrams  required.  3 
L.  D.,  389;  No.  91. 

Schedule  of  rates  for  Government  telegrams, 
3  L.  D.,  123;  No.  83. 

Telegrams  from  subordinate  officers  to  the 
Secretary. of  the  Interior  must  be  prepaid.  3 
L.  D.,  Ill ;  No.  81. 

Directions  to  special  agents.  3  L.  D.,  575 ; 
No.  93. 

Method  of  adjustment  discretionary  with  the 
Commissioner  of  the  General  Land  Office.  4 
L.  D.,  269,  454,  550;  Nos.  36,  39,  41. 

The  Commissioner  may  properly  refuse  to 
adjust  the  account  of  a  deputy  surveyor  pend- 
ing an  examination  of  the  work  in  the  field.  4 
L.  D.,  269,  454,  550 ;  Nos.  36,  39,  44. 

Of  deputy  surveyor  not  allowed  without 
proper  affidavits  of  assistants.  4  L.  D.,  329 ; 
No.  38. 

For  surveys,  how  adjusted.  4  L.  D.,451 ; 
No.  39. 

Presented  with  evidence  required  by  prac- 
tice prima  facie  j  ust.    4  L.  D. ,  454 ;  No  39. 

Finally  closed  by  rejection  of  claim  and  the 
employment  of  another  party  to  |)erform  the 
work.    5  L.  D.,  17;  No.  1704. 
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Distinction  made  as  between  the  "  settle- 
ment" and  *<  compromise  "  of  claim.  4  L. 
D.,  240 ;  No.  2086. 

Fall  authority  in  Department  to  ascertain 
and  determine  amounts  due  the  Government. 
4  L.  D.,  240;  No.  2086. 

Manner  of  keeping,  for  reducing  testimony 
to  writing  and  clerical  services  in  contest 
cases.  Circular  of  November  6,  1886.  4  L. 
D.,  245 ;  No.  123. 

Costs  of  registration  in  giving  notice.  4  L. 
D.,  204;  No.  121. 

In  case  of  contest  fees,  officers'  fees,  etc. 
Circular  of  August  18,  1886.  4  L.  D.,  569; 
No.  116. 

Fees  and  commissions,  contest  fees,  etc., 
I10W  charged  and  disposed  of.  Circular  of 
March  15,  1887.    4  L.  D.,  577;  No.  127. 

The  validity  of  all  claims  should  be  ascer- 
tained regardless  of  apparent  former  legisla- 
tive and  executive  construction.  4  L.  D., 
712;  No.  4a. 

The  appropriation  of  money  by  special  acts 
of  Congress  for  the  payment  of  particular 
claims  is  not  an  admission  that  the  Govern- 
ment recognizes  its  liability  for  the  amount  of 
such  claims,  or  other  claims  of  like  character. 
4  L.  D.,  712;  No.  42. 

See  J'ees,  jRes  Judicata, 


Accretions, 
See  Public  Land, 


Affidavit. 

Fttliminary,  in  timber-culture  entry  may 
be  received  though  executed  while  the  land 
was  covered  by  a  prior  entry,  i  L.  D.,  121 ; 
No.  1757;  see  Nos.  1798, 1879,  1855. 

Date  of  filing  should  be  considered  in  con- 
nection with  date  of  execution.  I  L.  D.,  121 ; 
No.  1757;  see  Nos.  1798,  1879. 

Preliminary,  in  timber-culture  entry,  in- 
Talid  if  sworn  to  before  the  township  plat  \s> 
filed.     I  L.  D.,  157;  No.  1791. 

Made  as  the  basis  of  an  entry  while  the 
land  is  under  appropriation  cannot  be  received. 
I  L.D.,  164;  No.  1757;  see  Nos.  1798, 1879, 
1855,1182,1925. 


On  final  proof,  not  required  to  bear  even 
date  with  entry  when  made  before  clerk  of 
court.     I  L.  D.,4S2;  No.  1020. 

Reasonable  time  for  transmission  allowed 
when  executed  on  final  proof  before  clerk  of 
court.    I  L.  D.,  483 ;  No.  1037 ;  see  No.  983. 

Is  not  evidence.    3  L.  D.,  250;  No.  1888. 

For  contest  may  be  made  on  information 
and  lielief.    3  L.  D.,  513;  No.  1907. 

For  soldier's  homestead  entry  may  be  exe- 
cuted before  clerk  of  court.  3  L.  D.,  280 ; 
No.  1 134. 

Of  contest  is  not  defective  because  made 
outside  the  land  district.  3  L.  D.,  419;  No. 
1901. 

Of  qualification,  ivith  application  to  enter, 
though  informal,  sufficient  in  case  of  timber 
culture  contest.    3  L.  D.,  419;  No.  1901. 

Of  contest  may  be  executed  before  the  at- 
torney of  contestant  in  the  absence  of  inhibi- 
tion found  in  the  Rules  of  Practice  or  local 
law.     3  L.  D.,  98 ;  No.  1 128. 

May  only  be  made  before  the  local  officers 
when  they  are  in  discharge  of  official  duty  in 
the  local  office  dunng  business  hours.  3  L. 
D.,  loS;  No.  878;  see  No.  170. 

Of  contest  in  Dakota  not  invalid  because 
executed  before  the  attorney  of  contestant.  3 
L.  D.,  248;  No.  1888. 

Of  contest,  requisites  of.  4  L.  D.,  87 ;  No. 
1915. 

Of  contest  should  be  dated.  4  L.  D.,  84; 
No.  1915. 

Of  contest  should  be  rejected  if  defective, 
with  opportunity  to  amend.  4  L.  D.,  255 ; 
No.  497. 

Sufficiency  of,  for  contest,  not  considered 
except  on  objection.    4  L.  D.,425;  No.  519. 

As  to  citizenship,  in  case  of  entry,  sufficient 
where  it  follows  the  statute.  4  L.  D.,  190; 
No.  1936. 

Pre-Emption. 

Required  by  Sec.  2262^  R.  S.,  may  be  made 
before  a  probate  judge  in  Dakota  acting  as 
clerk,  when  at  the  county  seat  where  the  court 
is  holden.     2  L.  D.,  224 ;  No.  87b. 

Required  by  Sec.  2262,  R.  S.,  must  be  made 
before  the  register  or  receiver,  but  if  made 
before  a  clerk  may  be  cured  by  a  supplemen* 
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lal  afTulavit.     2  T*.  D.,  622;  No.  1074;  but 
see  act  June  9,  1S80.  and  No.  100. 

One  who  swears  falsely  in  ihe  premises  for- 
feits ihe  money  (supreme  court  scrip)  paid  for 
the  land,  and  also  all  ri^hl  and  title  to  the 
land  itself.     2  L.  D.,  599;  No.  10S2. 

Homestead. 

Made  under  .Sec.  2294,  R.  S.,  is  for  the  pro- 
tection of  the  settler's  claim  against  strangers ; 
if  executed  prior  to,  hut  received  at  the  local 
office  subsequent  to,  a  private  entry,  the  set- 
tler has  priority  of  right  to  the  land.  2  L. 
D.,  123;  No.  361. 

Not  made  in  conformity  with  Sec.  2294,  R. 
S.»  renders  the  entry  illegal  and  subject  to 
cancellation.     2  L.  D.,  93  ;  No.  299,  but  see 

579.  59  »• 

In  Dakota,  may  be  made  before  a  probate 

judge  when  acting  in  bis  clerical  capacity.    2 

L.  D.,  209;  No.  3S9. 

When  a  county  embraces  territory  in  two 
land  districts  a  claimant  for  land  in  one  dis- 
trict may,  under  Sec.  2294,  R.  S.,  make  affi- 
davit at  the  county  seat  in  the  other  district.  2 
L.  D.,  93 ;  No.  307. 

In   Alabama,  where  a  county  and  circuit 
court  have  original  jurisdiction  m  a  county, 
must  be  made  l)efore  clerk  of  circuit  court 
See  Commissioner  McFariand  to  B.  M.  Stev- 
ens, 2  L.  D.,  223,  but  see  369. 

When  there  is  more  than  one  court  of  orig- 
inal jurisdiction  (county  and  circuit)  in  a 
county  (in  Alabama),  may  be  made  before  the 
clerk  of  either  court.     2  L.  D.,  207  ;  No.  369. 

See  A ppU cation  t  Amendment^  Attorney ^ 
Contest^  J£vidence,  Final  Proof,  Fraud,  Prac' 
tice. 


Agent. 


Acts  done  as  an  agent  (iligging  ditch)  are 
not  acts  of  settlement.     2  L.  D.,  173 ;  No. 

3'7. 

Acts  done  by  an  a.'jent  (plowing  and  haul- 
ing lumber)  are  not  acts  of  setilement.  2  L. 
D.,  175;  No.  384.  ' 

One  cannot  establish  a  residence  by  proxy. 
2  L.  D.,  146;  No.  243. 


Residence,  cultivation,  and  improvement  by 
an  agent,  prior  to  personal  scitlement,  arc  of 
no  legal  effect.     2  L.  D.,  1 88;  No.  650. 

Notice  of  a<lcfecttu  an  a;^cnt  (county  clerk),- 
through  whum  the  application  was  Cled.  is 
notice  to  the  principal.  2  L.  D.,  279:  No. 
1 80S. 

In  securing  soldiers'  homesteads ;  see  Ilomt' 
stead. 

Compare  with  Attorney  and  Tenant, 


Agricuifural  College  Lands. 

Claims  fcr,  adjusted  at  maximum  rates 
within  limits  of  railroad  grant.  5  L.  D.,  243  ; 
No.  959. 

Alien. 

Right  of  election  as  to  citizenship  only  con- 
ferred upon  Mexicans  by  the  treaty  of  1848.  I 
L.  D.,  489;  No.  1031. 

Can  acquire  no  rights  by  settlement.  I  L» 
D.,  444,  489  ;  Nos.  1064,  1031. 

May  hold  realty  until  office  found.  4  L. 
D.,  565 ;  No.  547. 

Pre-Emption. 

Declaration  of  deceased  husband  or  father 
is  the  declaration  of  the  widow  or  chifdren  f 
the  citizenship  of  the  husliand  or  father  is  the 
citizenship  of  the  wife  or  children.  2  L.  D.,. 
611 ;  No.  1072. 

Daughter  of  an  alien,  deceased,  who  was 
a  minor  when  her  father  declared  his  inten- 
tions, may  exercise  right  of  pre-emption.  2 
L.  D.,  611;  No.  1072. 

The  sou  of  an  alien  living  whose  father  has 
only  declared  his  intentions,  and  who  was  a 
minor  at  immigration,  is  not  qualified  to  make 
entry  without  having  filed  his  own  declaration 
of  intentions ;  entry  made  by  him  must  be  can- 
celed. See  Daughn  v,  Dussard,  decided  by 
Secretary  Teller  November  24, 1S83,  2  L.  D., 
612. 

Settlement  and  filing  before  declaration  of 
intention  are  of  no  legal  effect ;  where  filing 
is  so  made,  a  subsequent  settlement,  after  dec- 
iamtion  of  intention,  will  support  the  filing 
in  the  absence  of  an  intervening  adverse  claim. 
2  L.  D.,627;  No.  1087. 
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IIOMESTE^VD. 

The  minur  dau.'^hlcr  (nineteen  years  oltl), 
continuing  in  person  or  by  proxy  lo  cultivnte 
and  reside  on  land  entered  as  a  homestead  I)y 
her  father  (who  had  fdcd  his  declaration  of  in 
tention,  but  had  not  obtained  a  cerii6cate  of 
naturabzation),  may  by  herself  o/  guardian 
make  final  proof,  upon  filing  evidence  that  she 
has  taken  the  oat^s  prescribed  iu  Sec.  2 1 63,  R. 
S.    2  L.  D.,  lOO;  No.  Ji6. 

Alien  heirs  of  a  homestead  entryman  may 
purchase  under  Sec.  2,  Act  of  June  15,  1880. 
2  L.  D.,  9S ;  No.  289. 

Applicants,  alien  born,  must  accompany  afli- 
•davits  with  record  proof  that  they  have  de- 
clared their  intention  to  become  citizens.  2 
L.  D.,  194;  No.  296. 

A  declaration  of  intention  by  the  entryman, 
iwho  dies  before  being  fully  naturalized,  is 
equivalent  to  a  declaration  by  his  widow  or 
minor  children.     2  1..  D.,  195;  No.  296. 

An  alien  immi;;rating  during  his  minority, 
and  remaining  until  after  bis  majority,  must 
file  a  declaration,  under  Sec.  2165,  R.  S.,  or 
comply  with  the  requirements  of  Sec.  2167, 
R.  S.,  before  being  qualified  for  entry.  2  L. 
I).,  195;  No.  796. 

An  honoraable  discharge  from  the  United 
States  army  is  equivalent  to  a  declaration  of 
intention.     2  L.  D.,  195  ;  No.  296. 

TiMCER  Culture. 

May  declare  his  intentions,  make  timber- 
culture  entry,  and  absent  himself  from  the 
country  for  two  years  or  more  without  forfeit- 
ing the  entry,  ])rovIJcd  that  he  returns  and 
that  the  law  is  complied  with.  2  L.  D.,  251 ; 
No.  1854. 

Applicants  alien  born  must  accompany  their 
alHdavits  with  proof  that  they  have  declared 
their  intention  to  become  citizens.  2  L.  D., 
194;  No  296,  but  see  1913. 

Who  innocently  made  entry,  which  was  can- 
celed for  non-compliance  with  law,  uiny  make 
another  after  he  becomes  a  citizen.  2  L.  IJ., 
£50;  No.  1S19. 

Donation. 

Where  alien  claimant  having  declared  his 
intentions,  died  before  naturalization,  his  pos- 


sc?isnry  ri;;ht  dcscenrled  to  his  heirs  and  pat- 
ent properly  issued  to  them  ;  application  by 
inirchnsers  at  administrator's  sale  to  cancel  pat- 
ent denied.     2  L.  1).,  439  ;  No.  807. 

See  Coiilest,  Homestead^  SetlUnient, 


Alienation. 

Execution  of  mortgage  by  pre-emp tor  prior 
to  entry,  to  secure  purchase  price  of  land  is 
not.     I  L.  1).,  409;  No.  1038. 

The  execution  of  a  warranty  deed,  by  pre- 
emptor  prior  to  entry,  is  a  legal  bar  thereto^ 
but  does  not  vitiate  the  pre-emption  right, 
hence  the  entry  may  l>e  admitted  on  re- 
conveyance by  the  grantee,  i  L.  D.,407, 453  ; 
Nos.  102 1,  1049. 

Of  inconsiderable  quantity  of  land  without 
fraudulent  intent,  nut  regarded  under  Sec. 
2262,  R.  S.     I  li.  !>.,  453;  No.  1049. 

Of  land,  after  final  entry,  but  l^efore  ]X)tent» 
not  prohibiicd.     I  L.  D.,  493  ;  No.  1036. 

The  right  to  assign  after  1  reemption  entry, 
is  without  restriction  in  case  of  a  bona  fifU 
claim.    3  I..  D.,  23;  No.  1120. 

Whether  an  assignment  by  the  pre  emptor 
after  entry  was  made  to  a  bona  fide  purchaser 
is  immaterial  as  affecting  the  right  of  the  entry- 
man  to  assign.     3  L.  D.,  23 ;  No.  ll.o. 

Purcha.sers  from  entrjmen  take  with  notice 
that  the  l^and  Department  will  not  issue  pat- 
tents  to  pre> emptors  who  have  not  complied 
with  the  law,  or  who  have  procured  final  cer« 
tificates  by  fraud.     3  L.  D.,  23 ;  No.  1 120. 

After  entry  not  restricted.  4  L.  D.,  136, 
350.544;  Nos.  1185,507,945;  see  Nos.  955, 
1120,  1210,  995. 

After  entry  and  l>efore  patent  confers  no 
Inrtter  title  than  the  e:)trymau  had.  4  L.  D., 
347.570;  No.  SC7,  1210. 

After  final  entry  not  prohibited.  5  L.  D., 
170.  3'3.  <>o8.  701;  Nos.  955,  1979,  603, 
12^6. 

Purchaser  after  final  entry,  luit  before  pat- 
ient, takes  t«nly  an  equity,  and  is  charged  with 
notice  of  all  defects  in  the  title.  5  L.  D.,  52, 
452;  Nos.  1212,  664. 
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Assignee  after  final  entry  entitled  to  defend. 
5  L.  D.,  22,  170,  276,  589,  603;  Nos.  948, 
955.  582,  602,  995. 

See  Abandonment^  Fraud,  Public  Land^ 
Pre-emption. 


Amentftnent. 


Appucation. 


Of  homestead  application,  irregular  because 
executed  while  land  was  appropriated,  al- 
lowed (there  being  no  adverse  claim).  2  L. 
D.,  270;  No.  1 8 10. 

Timber- culture  application,  erroneous  in 
form  (naming  wronj  act)  and  returned  for 
correction,  takes  efifect  as  of  the  date  upon 
which  it  was  first  received.     2  L.  D.,  44 ;  No. 

327. 

Timber- culture  application  may  not  be  al- 
tered or  amended  by  an  attorney,  so  as  to  in* 
elude  a  difTerent  tract.     2  L.   D.,  261  ;  No. 

1845. 
Coal  land  application,  improperly  made  by 

an  agent,  may,  in  absence  of  adverse  filing 

or  complaint,  be  made  nunc  pro  tunc,     2  L. 

D.,735;  No.  746. 

Pre-Emption  Filing. 

Settlement  was  made  March,  1881,  followed 
by  residence  and  improvement,  and  filing  was 
made  by  mistake  for  the  wrong  tract ;  amend 
roent  applied  for  in  May,  1882,  will  not  be  al- 
lowed where  adverse  entry  (homestead)  was 
made  in  August,  188-1,  followed  by  residence 
and  improvement.     2  L.  D.,  576  ;  No.  1 109. 

Of  filings  may  only  be  allowed  subject  to 
intervening  adverse  rights ;  cases  cited.  2  L . 
D.,  38,  577  ;  Nos.  310,  1 109. 

Homestead  Entry. 

Prohibited  after  acquisition  of  an  adverse 
right  to  the  tract.  2  L.  D.,  38, 577 ;  Nos.  3 10, 
1 109. 

Allowed  after  contest  commenced,  where 
the  tract  v.'as  by  mistake  entered  as  an  origi- 
nal instead  of  an  adjoining  farm  homestead, 
a  L.  D.,  38 ;  No.  378, 


Where  settler  entered  the  wrong  tract  by- 
mistake,  and  failed  to  reside  on  either  tract 
by  reason  of  his  wife's  sickness,  he  may  amend 
so  as  to  embrace  the  tract  originally  selected 
if  no  adverse  rights  have  meanwhile  attached 
to  it.    2  L.  D.,  170;  No.  324. 

Wliere  one  enters  a  tract  by  mistake  and 
intentionally  settles  on  and  improves  another 
tract,  prior  to  act  of  May  14,  1880,  he  must 
amend  his  entry  before  intervention  of  a  valid 
adverse  right  (pre-emption  settlement  and 
filing).     2  L.  D.,  575  ;  No.  1085. 

Where  amendment  is  authorized, sixty  days 
only  are  allowed  for  making  it.  2  L.  D.,  206  ; 
No.  68a. 

Allowed  for  adjacent  land  whereon  the 
entryman  had  accidentally  cut  timber.  2  L.  D.^ 
808 ;  No.  366. 

An  amended  entry  founded  on  a  misrepre- 
sentation of  the  facts  should  be  canceled.  2 
L.  D.,  576;  No.  1085. 

Timber-Culture  Entry. 

Refused,  where  another  entry  on  the  land 
had  been  allowed ;  but  in  view  of  the  equities 
a  second  entry  is  permitted.  2  L.  D.,  253  ; 
No.  1804. 

Entry  was  held  for  cancellation  in  May» 
1879,  liecause  of  illegality,  in  that  it  embraced 
lands  in  sections  14  and  23,  with  privilege  of 
amending  by  including  a  contiguous  tract  in 
either  section,  but  neither  appeal,  cancellation, 
nor  amendment  was  made;  in  July,  1879,  a 
railroad  withdrawal  embraced  section  23,  and 
in  1880  the  entr)'man  made  a  new  entry  in- 
cluding the  tract  originally  entered  and  a 
contiguous  tract  in  section  23 ;  held  that  the 
second  entry  was  an  amendment  of  the  first 
and  valid.     2  L.  D.,  852;  No.  1844. 

Contest  Papers. 

The  lil^eral  policy  of  the  several  States  in 
respect  to  amendments  in  judicial  proceedings^ 
will  be  recognized  and  adopted  by  the  Land 
Department,  in  so  far  as  the  amendment  does- 
not  affect  rights.    2*L.  D.,  39;  No.  405. 

A  motionto  dismiss  for  infomialiiies  in  the 
affidavit  should  be  granted,  or  amendment  al- 
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lowed.    2  L.  D.,  217,  221;  Nos.  1822,  873. 

The  omission  to  file  an  application  for  the 
land  in  a  timber-culture  contest  may  be  reme- 
died prior  to  or  at  the  hearing,  if  no  other 
right  has  intervened.  2  L.  D.,  296, 319 ;  Nos. 
1842,  i860,  but  see  circular  June  27, 1887, 135. 

Where  affidavit  (against  timber  culture  en 
try)  is  executed  prematurely,  but  filed  at  the 
proper  time,  it  may  be  amended.     2  L.  D., 
249;  No.  1859. 

A  defective  affidavit  of  contest  (lacking  cor- 
roborating affidavit)  returned  by  the  local  offi- 
cers for  amendment,  and  duly  amended  will 
be  regarded  as  filed,  so  as  to  bar  another  con- 
test.    2  L.  D.,  39,  210;  Nos.  405,  342. 

The  insertion  by  an  attorney  of  the  date  of 
entry  (timber -culture)  in  a  blank  form  for  con- 
test, after  the  execution,  is  permissible.  2  L. 
D.»25o;    No.  1840. 

Local  officers  should  carefully  examine  the 
contest  papers,  point  out  their  defects,  and  al- 
low immediate  amendment.  2  L.  D.,  260; 
No.  1796. 

See  Application^  Entry^  Filings  Land  De^ 
partmeni^  NegHgence^  Prattiee, 


Appeal. 


In  relation  to,  see  under  Contest  and  Prac- 
tite. 


Applioatlon. 

Should  be  noted  of  record,  and  failure  to  do 
so  cannot  jeopard  applicant's  rights.  I  L.  D., 
81 ;  No.  2C9. 

Cannot  be  acted  upon  during  vacancy  in 
the  office  of  receiver,     i  L.  D.,  150;    No. 

1783. 
All  presented  at  opening  of  new  land  office 

treated  as  simultaneous.     1  L.  D.,  157;  No. 

1791. 

The  rule  to  be  observed  in  case  of  simul- 
taneous, under  the  timber  culture  law.  i  L. 
D.,  157;  No,  1791. 

To  enter  accompanied  by  relinquishment  of 
former  entry.     I  L.  D.,  121 ;  No.  1757. 

Accompanied  by  relinquishment  takes  the 
land  on  cancellation  of  the  former  entry,     i 


L.  D.,  155;  No.  1790;  see  Nos.  1820, 1803^ 
1857,  H82,  1868, 1870,  1944,  1953, 1988. 

Intervening  adverse  claim  cuts  off  right 
to  amend  defective,  i  L.  D.,  164;  No. 
1798;  see  Nos.  1757,  1879,  1964,  1944. 

And  affidavit  therewith,  considered  as  one 
paper  in  timber  culture  entry,  i  L.  D.,  157; 
No.  1791. 

Failure  to  make  written,  held  without  pre- 
judice, on  account  of  the  erroneous  advice  of 
the  local  officers,     i  L.  D.,  151 ;  No.  1784. 

For  entry,  appropriates  the  land.  3  L.  D., 
218,  344;  Nos.  1678,  440;  see  Nos.  385, 
«947.  524,  426,  563. 

For  timber  culture  entry,  cannot  be  made  in 
good  faith  when  the  applicant  has  not  seen 
the  land.    3  L.  D.,  152;  No.  188a 

To  file  for  land  against  invalid  entry,  should 
be  suspended  pending  suit  against  such  entry. 
3  L.  D.,  181 ;  No.  1883. 

Not  simultaneous  where  a  few  seconds  in- 
tervene.    3  L.  D., 419;  No.  1901. 

How  treated  when  simultaneous.  3  L.  D.» 
535 ;  No.  654. 

The  right  to  amend  applications  to  enter 
and  filmgs  not  to  be  abridged  by  technical 
rules.  3  L.  D.,429;  No.  1155 ;  see  Nos.  87^ 
100. 

Timber-culture  applications  not  fatally  de- 
fective for  want  of  applicant's  post-office  ad- 
address.    3  L.  D.,  468;  No.  1903. 

Becomes  the  entry  when  recorded.  3  L. 
D.,  514;  No.  1907. 

Applications  handed  to  one  of  the  local 
officers  out  of  the  office,  and  not  in  office 
hours,  without  the  required  fee,  are  not  legal. 
3  L.  D.,  109;  No.  878,  but  see  170. 

When  an  application  is  rejected  for  defect 
the  applicant  may  amend  or  appeal,  but  can- 
not do  both,  and  in  neither  case  can  the  land 
be  reserved  awaiting  such  choice  of  action. 
3  L.  D.,  120;  No.  881. 

The  improper  rejection  of  an  application 
to  enter  may  be  reviewed  on  appeal,  and  if 
not  appealed  from,  land  subject  to  adverse 
entry.    3L.  D.,  473;  No.  461. 

Mere  notice  of  appeal  is  not  a  bar  to  any 
other  application  or  entry.  3  L.  D.,  12a; 
No.  881. 
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Of  record,!^  notice.    4  L.  D.,  366;  No. 

1947. 
C onsiikred  as  evidence  of  tract  desired.    4 

I.,  n.,422;  No  517. 

Ti)  amend  an  eniry,  reserves  the  land.  4 
I,.  D.,  365;  No.  1917;  see  Nos.  440f  S^St 
426,  1678.  524,  563. 

To  reinsiaic  cmceled  entry,  reserves  the 
land.  4  L.  I).,  446;  No.  524;  see  Nos.  385, 
426.  440,  5^3-  1678.  1947. 

For  right  of  entry,  while  pending,  reserves 
the  land.    4  L.  D.,  455  ;  No.  1953. 

Saves  the  right  of  the  applicant  as  against 
others,  though  unacted  u|x>n.    4  L.  D.,  350 ; 

455;  Ni«.  1942.  1953- 

Made  during  vacancy  in  local  office  con- 
fers no  vested  ri^jht.  4  L.  D.,  1 70;  No. 
1922. 

First  legal,  after  cancellation  of  entry  on 
contest,  takes  the  land,  sulijecl  only  to  the 
preferred  right  of  the  contestant.    4  L.  D., 

534 ;  No.  538. 

For  lanti  covered  hy  fri ma  facie  vo\^  entry 
held  till  the  status  of  the  entry  is  settled.  4 
L.  !>..  448 ;  No.  525. 

Should  he  acted  upon  by  the  local  office.  4 
L.  D.,  350 ;  No.  1942. 

When  presented,  due  record  of  action 
thereon  should  be  made.  4  I«.  D.,  350,  535; 
Nos.  1942.  538. 

Due  notation  should  be  made  of  all  re- 
jected.   4  I..  !>.,  35o»535;  Nos.  1942,538. 

Accompanied  by  relinquishment  relates 
back  upon  cancellation  under  section  I .  act 
of  May  14,  1880.    4  L.  D.,  123;  No.   1182. 

Rules  for  the  reception  of,  on  filing  new 
plats  only  api^lied  in  like  cases.  4  L.  D.,318 ; 
No.  1939. 

For  land  covered  by  entry  should  be  re- 
ceived when  accompanied  by  relinquishment. 
4  L.  D.,  iSS;  No.  1925. 

Affidavit  wiih,  prima  facie  proof  as  to  qual- 
ifications.    4  L.  D.,  350;  No.  1942. 

T>>  Contest,  defeated  by  simulinncous  rclin 
quidhincnt.     4  I..  1).,  3^3;  Ni).  1944. 

TimJHir  cullure,  considered  as  the  fou  )dr- 
tion  for  aeiiou  in  case  of  contest.  4  L.  D., 
540;  No.  944. 

Of  a  timber-culture  contestant  is  not  de- 
feated by  the  possession  of  u  defaulting  entry- 


man,  but  contestant  hax  right  of  immediate 
entry.    4  T.,  D.,  508;  No.  1958. 

In  case  of  simultaneous,  improvements 
should  be  considered.  4  L.  D  ,  190 ;  No. 
1926. 

Not  simultaneous  where  precedence,  though 
slight,  is  established.   4  L.  D.,318;  No.  1939. 

Reliance  upon  bid  to  determine  preference 
in  case  of  simultaneous  ap|)lications,  pre- 
cludes setting  up  after  acquired  improvements. 

4  I«.  D.,  190;  No.  1926. 

To  enter,  etc.,  must  show  residence  and 
post-office  address.  Circular  of  October  25, 
1886.    5  L.  I\,  198;  No.  120. 

For  public  land,  may  be  withdrawn  at  an^ 
lime.     5  L.  D.,  222 ;  No.  575. 

When  filed,  name  of  applicant  to  be  noted 
thereon.     5  I..  U.,  198;  No.  120. 

On  lielialf  of  minor  heirs.  5  L.  D.,  222; 
No.  575. 

With  receipt  of  the  money,  bars  another 
entry,  although  received  out  of  office  hours.  5 
L.  D.,694;  No.  171. 

To  enter  accompanying  a  relinquishment, 
takes  the  land  as  against  a  settler  on  the  land. 

5  L  D.,  149;  No.  563;  see  No.  1182. 

Accompanied  by  relinquishment  should  be 
received  subject  to  adverse  claims.  5  L.  D., 
451 ;  No.  1988. 

To  enter  reserves  the  land  covered  thereby. 
5  L.  D.,  422  ;  No.  1986. 

To  amend  an  entry  re:»erves  the  land.  5  L. 
D.,  149 ;  No.  563. 

May  not  be  amended  to  include  land  not 
intended  to  have  l>een  covered  by  the  origi- 
nal application.     5  L.  D.,  643  ;  No.  1235. 

To  enter  filed  by  timber  culture  contestant 
may  be  amended  at  the  hearing.  5  L.  D., 
211;  No.  964,  but  see  135  overruling  1785. 

To  make  desert  entry,  accompanied  by  the 
purchase  money,  segregates  the  land.  5  L.  D., 
694;  No.  171. 

Pre  emption. 

Made  pending  appeal  from  a  rejected  appli- 
cation (liml)er-culturc),  but  alleging  prior  set- 
tlement, must  be  received.  2  L.  D.,  276; 
No.  1803;  see  Nos.  17S5, 135. 
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May  not  l>e  filed  prior  to  adjudication  of  an 
occupani  claim  in  Arizona.  2  L.  D.,  343 ; 
No.  1099. 

IIOMI-ISTEAD. 

Made  under  a  statute,  must  set  up  a  claim 
strictly  within  the  statute.  2  L.  D.,  79;  No. 
360 

For  entry  is  barred  by  a  pending  applica- 
tion for  reinstatement.  2  L.  I).,  43;  No. 
3S5 ;  see  Nos.  1947,  524,  426,  563, 1678,  and 

Dulyfded  (iMsfore  death)  is  equivalent  to  en- 
try as  respects  the  applicant's  rights.     2  L.  D., 

77 ;  No.  333- 

Must  lie  executed  subsequently  to  cancel- 
latitm  of  an  entry,  or  when  the  land  is  o;ien 
to  entry  at  the  local  office ;  prior  to  January  8» 
1878,  a  different  practice  obtained.  2  L.  D., 
269;  No.  1810,  but  see  1757,  1879,  1964, 
1855,  1182,1925, 

Frcsentati<m  10,  and  acceptance  bv,  the  local 
officer  (receiver)  at  a  place  other  than  the  h>cal 
office  is  unlawful,  and  does  not  bar  an  appli- 
cation properly,  but  subsequently,  fded  on  the 
same  day.     2  L.  D.,  320 ;  No.  1847. 

Returned,  because  accompanyin<;  fees  are 
insufficient,  will  be  accepted,  if  refiled  before 
other  rights  intervene  (contest  or  entry).  2  L. 
D.,  279 ;  No.  1808. 

Timber  Cultijre. 

generally. 

Filed  before  cancellation  of  an  entry  (after 
relinquishment  in  i87S),with  fees  and  com- 
missions, gave  applicant  no  rights.  2  L.  D., 
49;  No.  293. 

Willi  request  to  be  held  in  abeyance,  will 
not  \ye  received  pending  a  contest  against 
prior  timber-culture  entry  in  same  section.  2 
L.  1).,  34;  No.  403. 

Will  be  received  during  the  existence  of, 
and  subject  to,  a  preferred  rij;lit  of  entry  ac- 
quired ,l)y  successful  contest  (igaiiist  timber- 
culture  entry.)  2  L.  1).,  276,  321  ;  Nos. 
l8oj,  1805  ;  but  see  1953. 

Without  icndwT  of  fees,  does  not  give  the 
applicant  right  of  entry.  2  L.  D.,  276 ;  No. 
180J. 
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With  check  for  fees,  will  not  bnr  a  sulwe- 
qucnt  applicaiion  with  payment  of  fees  in 
money  (filed  on  the  same  day).  2  L.  D.,  320 ; 
No.  1847. 

With  tender  of  fees  and  commissions  may 
be  perfected  by  the  heirs  (widow)  after  appli- 
cani's  death.     2  I..  1).,  546;  No.  1429. 

Denying  that  land  is  timlwred,  must  lie  re- 
ceived subject  10  satisfactory  proof  of  the  facu, 
2  L.  D.,  850;  No.  1816. 

Where  accompanying  affidavit  shows  but  a 
hundred,  or  a  half  acre  of,  trees  confined  to 
the  margin  of  a  stream,  and  the  plats  sho%v  a 
sparse  growth  of  limber,  the  application  must 
be  accepted,  subject  to  satisfactory  proof  of 
the  character  of  the  land.  2  L.  D.,  274 ;  No. 
1841 ;  but  see  1997. 

Transmitted  by  mail,  is  to  l>e  regarded  as 
filed  at  the  moment  it  1  caches  ihe  local  office 
(9  a.  m.).  ihou;»h  the  Idler  gf  transmilial  is 
not  opened  umil  afterward.  2  L.  D.,  327 ; 
No.  1855. 

Where  there  are  simultaneous  applications 
for  the  land,  ihe  privilege  of  maknig  ihe  en- 
try shall  be  put  up  at  auction  and  sold  to  the 
highest  bidder.  2  L.  D.»  687,  689;  Nos. 
1600,  1617. 

WITH  CONTEST. 

For  the  land  (homestead  or  liml^er-cuUure) 
must  be  hied  with  the  application  to  contest  a 
limber-culture  entry.  2  1..  I).,  245,  275,  28$, 
294;  Nos.  1858,  1803, 1820, 1835;  overruled, 
see  1990,  135. 

A  request,  in  the  affidavit,  lh.at  the  contes- 
tant **  be  allowed  to  enter  said  tract  under  the 
homestead  laws"  is  sufficient.  2  L.  D.,  42; 
No.  1853;  but  see  135  overruling  1785. 

For  the  land,  wiih  new  contest,  may  be 
filed  where  ihe  first  was  dismissed,  in  ihe  ab- 
scnce  of  adverse  rights.  2  L.  D.,  245,  290; 
No.  1858,1830;  but  see  135  overruling  17S5. 

For  the  land  must  be  accompanied  by  af  i- 
davit  showing  qualificalion*;.  2  I..  1).,  292; 
No.  1834;  but  see  135  overruling  1785. 

Is  n(itl>arrcd  by  a  pending  contest  which  is 
illegal  (without  apjilicalion  for  the  I.ind,  or 
wilh  application  lo  pre-empt),  or  void  on  ils 
face  (.lUeguig  failure  to  cultivate  the  first  year 
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after  entry.)  2  L.  D.,  248,  259,  282,  2^3, 
297;  Nos.  1865,  1796.  1815,  1835,  1843;  but 
see  135  overruling  1785. 

Mineral. 

For  a  lode  patent  is  barred  by  entry  (lode) 
dormant  and  uncanceled  for  seven  years.  2 
L.  D.,  769 ;  No.  700. 

For  placer  is  barred  by  a  homestead  entry 
of  record »  until  after  a  hearing  on  the  charac- 
ter of  the  land.     2  L.  D.,  712;  No.  722. 

For  special  rulings  under  the  mining  laws, 
see  Mining  Claim, 

Donation. 

A  claim  (in  New  Mexico)  void  on  its  face 
docs  not  except  tract  from  a  railroad  grant.  2 
L.  D.,  522 ;  No.  1424. 

Contest. 

For  ruling,  see  under  Contest,  Entry, 

Diligence. 

See  Diligence  and  Negligence, 

Official  Error  or  Neglect. 

For  rulings,  see  under  Land  Department, 

By  Citizens. 

For  questions  concerning,  see  Alien 

Amendment. 

For  rulings,  see  Amendment 


See  Entry, 


Approximation. 


Atherton-Fowler. 

For  applications  of  the  doctrine,  see  under 
Public  Land, 


Attorney. 

On  appearance  not  required  to  produce  au- 
hority.  I  L.  D.,  480;  No.  1063;  see  No. 
X169. 

Not  of  record  in  a  case,  may  not  inspect 
the  papers.  Commissioner  McFarland  to  reg* 
ister  and  receiver,  Huron,  Dak.,  September 
28,  1883. — 2  L.  D.,  222. 


Signature  as  one  of  two  witnesses  to  ait 
affidavit  of  contest  does  not  invalidate  it.  3 
L.  D.,  217;  N6.  1822. 

May  fill  in  the  date  of  entry  (timber-culture) 
in  an  application  for  contest.  2  L.  D.,  260;. 
No.  1840. 

May  not  alter  or  amend  an  application  for 
entry  (timber-culture)  so  that  it  shall  embrace 
a  different  tract.    2  L.  D.,  261 ;  No.  1845. 

Of  record  in  a  case  cannot,  as  a  notary 
public  or  clerk  of  court,  administer  oaths  in 
the  case :  in  Dakota  this  is  expressly  prohib- 
ited by  statute.  2  L.  D.,  212;  No.  321 ;  but 
see  II 28,  1888. 

Misleading  information  by,  upon  which 
claimant  took  possession  of  and  improved  a 
tract,  without  initiating  a  legal  claim  to  it» 
will  not  avail  against  an  adverse  claimant.  2 
L.  D.,  56;  No.  306. 

Acting  for  entryman  and  for  adverse 
claimants,  and  also  endeavoring  to  secure 
the  land  for  himself,  will  be  disbarred,  a  L. 
D.,  62 ;  No.  328. 

Disbarred  from  practice  before  the  Land 
Department,  will  nevertheless  be  recognized 
as  a  notary  public.    2  L.  D.,  214;  No.  860. 

Whether  a  power  of  attorney  given  to  an 
attorney  while  disbarred  may  be  used  after 
his  reinstatment,  ^tftfr^.    2  L.  D.,  214;  No. 

390- 

Where  there  has  been   collusion  between 

an  adverse  claimant  and  the  claimant's  attor. 

ney,  which  has  prevented  a  hearing  on  the 

merits  (no  appearance)  rehearing  is  allowed. 

2  L.  D.,'  583 ;  No.  1 102. 

It  is  not  the  provmce  of  the  Land  Depart* 
ment  to  inquire  into  conduct  of  attorneys  not 
affecting  the  title  to  public  land.  2  L.  D.^ 
6f6;  No.  1089. 

Or  agent  cannot  substitute  another,  unless 
by  a  prior  power  of  substitution  or  subsequent 
ratification.     2  L.  D.,  214;  No.  390. 

Whether  homestead  right  descends  to  the 
heirs  (Sec.  2291,  R.  S.),  or  to  the  soldier's 
childreq  as  donees  (Sec.  2307,  R.  S.),  a  power 
of  attorney  is  revoked  by  principal's  death. 
2  L.  D.,  241 ;  No.  370. 

Qualifications  required  of,  who  practices  be- 
fore the  Department.    3  L.  D.,  113  ;  No.  82. 
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Engaged  in  6ctUictts  and  speculative  con- 
tests should  be  reported  to  the  Commissioner. 
3  L.  D.,  120;  No.  832. 

Having  been  employed  to  do  certain  things 
the  attorneyship  ceases  with  the  performance 
of  the  engagement.    3  L.  D.,  127  ;  No.  31. 

Evidence  in  cases  contested  should  not  be 
taken  before,  acting  as  notary.  3  L.  D.,  9S  ; 
No.  1875. 

Must  take  notice  of  the  Rules  of  Practice. 

3  L.  D..  250;  No.  1888  (note). 
Empowered  to  act  before  the  Land  Depart- 
ment under  words  of  general  authority.     3  L. 
D.,  262 ;  No.  442. 

Pending  the  adjustment  of  a  claim  the  rev- 
ocation of  a  power  of  attorney  will  be  recog- 
nized on  proper  showing.    3  L.  D.,  262 ;  No. 

442. 
Relation  of  attorney  and  client  with  respect 

to  notice  from  the  Department  considered.    3 

L.  D.,409;  No.  1900. 

The  judge  and  clerk  of  the  same  court  can- 
not act  in  public  land  cases,  one  as  an  attor* 
ney  before  the  other,  and  the  other  judicially 
in  the  same  cases.     3  L.  D.,  112  ;  No.  879. 

Official  order  under  act  of  July  4,  1884,  as 
to  former  employes  of  the  Department.    See 

4  L.  D.,  220;    see  Nos.  82,  107,  128,  926, 
929. 

At  law  to  file  appearance.  4  L.  D.,  299; 
No.  106. 

In  fact  to  file  authority.    4  L.  D.,  299 
No.  106. 

The  restrictions  of  section  190,  R.  S.,  apply 
to  oil  the  Departments.  4  L.  D.,  179;  No. 
929. 

A  claim  for  title  to  public  land  is  a  **  claim 
against  the  United  States  "  in  the  meaning  of 
section  190,  R.  S.,  and  the  disability  therein 
created  extends  to  the  prosecution  of  such  a 
claim.    4  L.  D.,  179;  No.  929. 

The  acceptance  of  a  new  appointment  after 
June  1, 1872,  brings  such  person  wiihin  the 
inhibition  of  section  190,  R.  S.,  though  his 
original  appointment  may  have  been  prior  to 
such  date  and  his  service  lhere.ifter  continue 
ons.    4  L.  D.,  179;  No.  929. 

Extent  of  right  to  examine  records  in  the 
Department.    4  L.  D.,  336 ;  No.  937. 

Required  to  file  written  authority  in  hear- 


ings under  circular  of  July  31,  1855.    4  L. 
D.,  504;  No.  99. 

The  statute  authorizes  the  requirement  of 
July  31,  1885.    4  L.  D.,  527  ;  No.  942. 

Circular  requirement  of  July  31, 1885,05  to- 
written  authority  of,  not  applicable  where  ap^ 
pearance  was  entered  prior  thereto.  4  L.  D.,. 
527 ;  No.  942. 

Not  to  act  as  officers  for  taking  affidavit  or 
fmal  proof  in  the  case.  4  L.  D.,  299 ;  No, 
106. 

Holding  appointment  as  U.  S.  Commis- 
sioner will  not  be' admitted  to  practice  before 
the  Department.    4  L.  D.,  55  ;  No.  926. 

As  notary,  may  under  the  laws  of  Dakota 
administer  oath  to  his  client  in  the  prepara- 
tion of  contest  affidavit.  4  L.  D.,  126;  No» 
1919. 

Speculative  collusion  suggested  by  alleged 
agreement.    4  L.  D.,  268;  No.  1934. 

Apparently  representing  different  and  con- 
flicting claims  suggests  speculative  collusion^ 

4  L.  D.,  197 ;  No.  1927. 

Introduction  of  frivolous  matters  by,  during; 
contest.    4  L.  D.,  385  ;  No.  1950. 

Action  of,  conclusive.     4  L.  D.,267;  No^ 

i9H. 
Rights  lost  through  action  of,  not  restored 

after  intervention  of  adverse  claim.    4  L.  D., 

267;  No.  1934. 

Regulations  as  to  recognition  of.  Circulaa* 
of  1886.     5  L.  D.^  337  ;  No.  107. 

Regulations  affecting  the  practice  in  the 
local  offices.     Circular  of  March   19,    1887* 

5  L.  D.,  508;  No.  128. 

Rules  as  to  establishing  in  the  courts  (oU 
lowed  so  far  as  practicable  in  the  Depart- 
ment.    5  L.  D.,  400;  No.  979. 

Power  of,  properly  revoked  on  withdrawal 
of  claim.    5  L.  D.,  222 ;  No.  575. 

Right  of,  to  examine  papers  upon  which 
action  has  been  taken.     5  L.  D.,  400;  No. 

979- 

Circular  requirement  of  July  31,  1885,  in 

appearance  for  alleged  fraudulent  enlrymen 

not  applicable  in  practice  before  the  GeneraV 

Land  Office  or  the  Department.     5  L.  D.,. 

340;  No.  972. 

See  Affidamt^  Agents  Contest^    Evidence^ 

Honustead^  Repayment, 
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Cancellation. 

For  rulings  concerntn^,  see  under  Entry, 


Certiflcale. 

Of  deposit  to  secure  survey  receivable  in 
payment  for  any  public  land  entered  under 
the  Iiomesiead  ur  pre-emption  la^.  I  L.  D., 
522;  No.  6. 

or  de|x>sii  for  survey  returned  if  the  entry 
/ails,     I  I..  O.,  533:  No.  1593. 

On  account  of  surveys  are  assignable.  3  I.. 
D.,  4;  No.  411. 

In  excess  of  the  cost  of  land  entered  1  y 
one  person  may  be  used  by  an  t*ier  on  mak- 
ing  his  payment,     i  I*.  D.,  34S;  No.  321. 

Circular  instructions  concerning.  3  L.  D., 
350;  No.  69. 

In  satisfaction  of  a  j»rant,  but  one  set  of, 
•can  be  issued  by  the  Department.    4  L.  D., 
13;  No.  1333. 

Of  entry  at  vari  xnce  with  application.  4  L. 
D.,  422;  Nt».  517. 

Of  de|X)sit  for  survey  gen^irally  considered. 
4L.  I).  327;  No.  37. 

Of  deposit  for  survey  issued  before  March 
3.  1879,  used  only  for  purchase  of  lands  in 
itownship  surveyed.    4  T,.  D.,  328  ;  No.  37. 

Issued  for  deposit  made  since  the  act  of 
Aujjusi  7,  1882,  to  cover  excess  occurring 
under  contract  made  before  said  act,  is  re- 
ceivai)ie  for  any  pu')Uc  land  entered  under 
the  homestead  or  pre  empiion  law.  4  L.  D., 
326;  No.  37. 

See  Privaie  Ciaim,  Survey^ 


Certification. 


See  Patent, 


Certiorari. 

Applications  for,  must  set  forth  specihcally 
tintecedent  proceedings.  I  L.  D.,  565162$; 
Nos.  719,  6S5. 

Docs  not  lie  as  a  matter  of  right,  but  of 
Executive  discretion,  i  L.  D.,  565 ;  No. 
719. 


Assignment  of  errors  not  required  on  np- 
plicatitin  for.     i  L.  I)..  535;  No.  719. 

Application  should  r.iise  rcasi)nable  pre- 
sumption of  error  <jr  oversight  requiring  cor- 
rection.    I  L.  D.,  560;  No.  692. 

Does  not  lie  to  correct  errors  arising  from 
negligence  of  panics,  i  L.  D.,  570;  No. 
696. 

The  origin  of,  in  the  requirement  that  on 
denial  of  the  right  of  api>eal  the  case  shall  be 
forwarded  to  the  Department.  I  L.  D.,  628  ; 
No.  685. 

Sui->ervisory  authority  not  exercised  within 
I  established   rules  except   upon   grounds  ap- 
pealing to  Executive   discretion,     i    L.   D., 
628;  No.  685. 

Will  nut  lie  where  the  applicant  has  suf- 
fered no  material  injury,  or  where  the  |>cli- 
lion  fails  to  allege  such  an  injury.  3  L.  D., 
"83,594;  Nos.  1454,474. 

Applicaiion  for,  must  contain  specific  re* 
ciinl  of  decisions  or  copies  thereof.  3  L.  D., 
184;  No.  1454. 

Instituted  to  secure  a  revie^w  where  the 
right  of  appeal  does  not  exi;>t.  3  L.  D.,  325  ; 
No.  1464. 

Not  a  writ  of  right,  but  addressed  to  the 
discretion  of  the  Department.  3  L.  D.,  503  ; 
No.  914. 

Will  not  be  granted  in  case  of  hearin »  or- 
dered except  it  be  shown  that  such  order 
should  not  issue.     3  L.  D.,  530;  No.  915. 

Rule  t)f  June  19,  1885,  Rule  114  3  L.  D., 
595;  No.  920. 

Not  a  writ  of  right.    4  L.  D.,  32 :  No.  925. 

Application  for  must  l>e  under  oath.  4  L. 
t).  3«»558;  Nos.  925,  544. 

Petition  should  be  accompanied  by  copy 
of  decision  complained  of.  4  L.  D.,  3 1 ;  li\>. 
925. 

Application  for,  suspends  action  in  cnse. 
4  I..  D.,  314;  No.  776;  but  see  941  amending 
Rule  of  Practice  1 14. 

Application  for,  when  filed  in  the  General 
Land  OlHce,  should  be  forwarded.  4  L.  D., 
314;  No.  776. 

Lies,  wlierc  there  is  no  appeal  to  correct 
error  or  ii  re;;ulaniy.  4  L.  D.,  269,  314,  559; 
Nos.  36,  776,  544. 
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"Writ  of,  will  not  issue  where  substantial 
justice  hxs  been  done.    4  L.  I).,  28 ;  No.  924. 

Will  lie  where  entry  was  canceled  with- 
ont  notice  and  appeal  denied  because  not  filed 
in  time.    4  L.  D.,  1 1 ;  No.  92;. 

Not  allowed  except  on  showin;;  of  injury 
ffX)m  the  alleged  error.    4  L.  D.,  559;  No. 

544. 

Mi;»ht  be  allowed,  on  proper  showin:;,  in 
lieu  of  appeal  when  the  latter  was  not  fded  in 
time.    4  \„  D.,  226;  No.  1734. 

Not  allowed  where  appeal  was  lost  through 
failure,  to  file  in  time.    4  L.  D.,  331  ;  No. 

505- 

Not  granted  where  on  the  showing  no  rea- 
son appears  for  the  modification  of  the  Com- 
missioner's action.    4  L.  D.,  277;  No.  1194. 

Granted ;  it  appearing  that  the  whole  case 
w:ls  nut  liefore  the  Commissioner.  4  L.  D., 
31 ;  No.  925. 

Will  lie  to  review  an  order  for  a  hearing.  5 
L.  D.,  174;  No.  956. 

Is  not  a  wnt  of  right,  but  will  issue  on  a 
prima  facie  showing  of  injustice.  5  L.  D., 
235;  No.  963. 

Nut  granteil  where  (he  right  of  appeal  is 
lost  through  failure  to  file  in  time.  5  L.  D., 
23s ;  No.  955. 

Treated  as  an  appeal.  5  L.  D.,  393;  No. 
19S4. 

Lies  to  review  improper  exercise  of  discre- 
tion.    5  L.  D.,  491  ;  No.  9S0. 

Application  for,  should  bj  nccompanieil  by 
copy  uf  the  decision  complained  of.  5  L.  D., 
588;  No.  993. 

Applicaiiun  for,  may  be  made  when  the 
Commis*'ioncr  decides  that  the  right  of  appeal 
does  not  exist.    5  L.  D.,  671 ;  No.  794. 

See  Contest, 


Cherokee  Nation. 

Courts  of  record.    4  L.  D.,  535  ;  No.  943. 


Circulars. 

Angost  26, 1876.  cited;  entries  by  officers  and 
employes  of  the  Land  Department.  2  L.  D., 
754;  No.  747. 


March  12,  I077,  cited  ;  desert  lands;  want 
of  harmony  (as  lo  assignability  of  claims) 
with  decisions  pointed  out.     2  L.  D.,  24;  No» 

143- 
J.inu.iry  8,  1878,  cited;  time  of  '•xccuting 

homestead    and    timber-culture  applications 

and  nfndavits.     2  L.  D.,  269;  No.  1810. 

October  1, 1378. cited;  saline  lands.  2  L. 
D.,848;  No.  1S16. 

July  I,  1879;  entry  on  po&sessiim  of  a. 
bona  fide  settler  is  invalid ;  Cvintestant  sh  >uid 
l>e  protected  when  acting  under  its  authority 
if  in  lorce  at  date  of  initiation  of  the  contest.. 
2  L.  D.,  65;  No.  396. 

June  16,  1880,  cited ;  applications  for  re- 
payment  under  Sec.  2,  Act  uf  June  16,  1880.. 
2  L.  D.,  66 1 ;  No.  71. 

July  17,  i83o.  cited  ;  insane  settlers.  2  L.. 
D.,  103  ;  No.  355. 

August  6,  1883,  cited;  repayments.  3  L.^ 
D.,  66f ;  Nt>.  71. 

October  9,  1880,  rited ;  purchase  under  act 
of  June  15,  1^81;  Rule  14  of  said  circular 
applied.     2  L.  D.,  127;  No.  318. 

Octol>er  31,  1 88 1,  cited;  lode  and  placer- 
mining  claims.  2  L.  D.,  709,725,  755  ;  Nos. 
732,  65,  748. 

July  31,  1882,  cited ;  coal  lands.  2  L.  D.,. 
733;  No.  725. 

Septem!)cr  22, 1882,  cited ;  lode  and  placer 
mining  claims.    2  L.  D.,  70S,  718  ;  Nos.  732,. 

723- 

December  7,  1882,  cited;  mining  claims. 

2  L.  D.,  703 ;  No.  7  32. 

December  15.    18S2,   cited;  agents   filing 

soldier's  homesiead  claims  must  make  oath  lo 

non-inli:rest;  the  ruling  mast  be  enforced.    2 

L.  D.,  215;  No.  393. 

December  22,  18S2,  cited  ;  but  one  contest 
may  be  brought  by  the  same  person  at  the 
same  time ;  was  designed  to  prevent  a  mul- 
tiplicity of  co.itests  for  speculative  purposes,, 
and  is  not  ^)pli cable  lo  one  withdrawing  a 
contest  in  good  faiih  and  instiiuimg  another 
a^iinst  a  ddfjrent  perijn.  2  L.  D.,64.;  No. 
3«8. 

January  12,  18S3,  (A.),  cited  ;  relinquish-- 
ment  of  fraudulent  entries;  under  it  the  re> 
jeciion  of  relinquishment  executed   about  a. 
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fxionlh  after  entry  (timber-culture)  is  sus- 
tained ;  (see  p.  316).  2  L.  D.,  93  ;  No.  29S; 
but  see  1868. 

March  i,  1883,  cited;  timber  trespass.  2 
L.  D.,  839  ;  No.  2058. 

March  23,  1883  (M.)»  cited;  fees.  2  L. 
D.,  205;  No.  871. 

April  5,  1883 ;  unlawful  inclosures  of  the 
public  lands.     2  L.  D.,  640;  No.  63. 

April  25, 1883,  cited ;  soldiers'  additional 
bomestoads.     2  L.  D.,  240 ;  No.  332. 

May  22, 1883 ;  the  practice  allowing  entries 
on  withdrawn  indemnity  railroad  lands  is  for- 
bidden.    2  L.  D.,  517  ;  No.  65. 

June  8,  1883  ;  amends  circular  of  October 
31,  1 88 1,  concuring  lode  claims,  assignees, 
trustees,  and  adverse  clams.  2  L.  D.,725; 
No.  66. 

July  6,  1883 ;  cited ;  mining  claims.  2  L. 
D.,  727  ;  No.  72. 

July  20,  1883;  fees  for  reducing  testimony, 
making  plats  and  diagrams,  examining  and 
approving  testimony;  illegal  fees;  receiving 
4xnd  accounting  for  fees ;  (cited,  656).  2  L. 
D.,  664;  No.  68. 

December  i,  1883;  discontinuing  the  prac- 
tice of  allowing  credit  for  fees  and  commis- 
sions in  prior  homestead  and  timber  culture 
entries;  (cited,  103).     2  L.  D.,66o;  No.  71. 

March  x,  1884,  cited;  repayments.  2  L. 
D.,  6S0;  No.  1618. 

March  8, 1884 ;  practice  at  hearings  ordered 
upon  the  reports  of  special  agents.  2  L.  D., 
807 ;  No.  74. 

Effect  of,  issued  under  authority  of  law.  5 
L.  D.,  133 ;  No.  562. 

Intended  to  be  m  harmony  with  the  law 
and  general  rules  of  practice.  5  L.  D.,  671 ; 
No.  794. 

See  Not,  43  to  /j/. 


Citizenship. 

See  AffidavUy  AUen^  NaturaidktUm. 


Claim. 

Made  under  a  statute  must  be  brought 
strictly  within  the  statute.  2  L*.  D.,  79;  No. 
36a 


Cannot  be  made  by  mere  words,  without 
attempt  to  reduce  to  possession  land  already 
in  another's  possession  by  color  of  law.  2  L.. 
D.,  186,  637;  Nos.  647,  1091. 

It  is  not  important  for  us  to  bnow  what 
the  "  claims  "  of  parties  have  been  ;  we  must 
look  to  the  facts  as  they  actually  existed.  2 
L.  p.,  589;  No.  1098. 

Void  on  its  face  (Mexican  donation)  do<M 
not  except  the  land  from  a  railroad  grant  2 
L.  D.,  522;  No.  1424. 

There  is  no  difference  in  principle  between 
the  case  of  a  filing  made  of  record  and  of 
one  offered  but  erroneously  rejected;  (sec 
also,  under  Lattd  Department),  2  L.  D.,  37  ; 
No.  310. 

He  who  takes  the  initial  step,  if  it  is  fol- 
lowed up  to  patent,  is  deemed  to  have  ac> 
quired  the  better  right  to  the  premises.  2  L. 
D.,  167  ;  No.  350. 

Compare  with  Application, 

See  Accounts, 


Coal  Land. 

Price  of  dependent  upon  its  distance  from 
a  completed  railroad  at  date  of  entry,  irrespec- 
tive of  the  preferred  right  of  entry.  I  L.  D., 
540;  No.  688. 

And  iron  lands  in  Alabama,  circular  of 
April  9,  1883.     I  L.  D.,655  ;  No.  64. 

Sale  of,  circular  of  July  31, 1882.  i  L.  D., 
687 ;  No.  47. 

A  filing  appropriates  the  land  and  bars  sub- 
sequent applications.    2  L.  D.,  728 ;  No.  727. 

The  declaratory  statement  and  affidavit 
must  be  made  by  the  applicant  himself;  sub- 
sequently certain  proofs  and  acts  may  be  made 
by  an  agent ;  where  the  declaration  was  im- 
properly made  by  an  agent,  In  the  absence  of 
adverse  filing  or  conflict  it  may  be  made  by  ap» 
plicant  himself  nunc  pro  tunc,  2  L.  D.,  735 ; 
No.  746. 

Where  A  filed  and  assigned  to  a  company, 
the  company  may  enter  as  assignees.  2  L.  D., 
728;  No.  727. 

The  law  only  requires  that  no  member  of 
a  company  shall  be  interested  in  other  land 
claimed  or  owned  under  the  coal  law  at  date 
of  the  entry.    2  L.  D.,  729 ;  No.  737. 
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Price  of»  depends  apon  the  proximity  of  the 
land  to  a  completed  railroad  at  the  date  of  pay- 
ment and  entry »  irrespective  of  the  question 
of  preferred  right  of  entry,  a  L.  D.,  733 ; 
No.  725. 

Price  of,  within  fifteen  miles  of  a  completed 
railroad,  is  not  affected  by  the  fact  that  there 
b  an  inaccessible  range  of  mountains  between 
the  lands  and  the  railroad.    2  L.  D.,  733 ;  No. 

Where  the  public  surveys  were  erroneously 
extended  over  part  of  the  Ute  reservation 
(west  of  the  107th  meridian),  and  persons  went 
upon  the  land  and  filed  prior  or  subsequently 
to  its  suspension  from  sale  on  October  7, 1880, 
they  were  trespassers  until  the  act  of  July  28, 

1882,  legalized  their  occupancy;  the  comple- 
tion of  a  railroad  n&eanwhile  within  fifteen 
miles  of  the  land  enhanced  its  value.  2  L. 
D.,  733 ;  No.  725. 

Coal  lands  are  not  mineral  lands  within  the 
meaning  of  the  act  of  June  3,  1878  (timber- 
cutting).     2  L.  D.,  827 ;  No.  2044. , 

Must  he  entered  by  legal  subdivisions.  3  L. 
D.,65;  No.  751. 

There  is  no  authority  for  segregating  the 
coal  from  the  other  land  within  a  legal  sub- 
division.   3  L.  D.,65;  No.  751. 

That  coal  may  be  found  upon  land  claimed 
by  a  pre-emptor,  is  immaterial  if  such  mines 
are  not  known.    3  L.  D.,  172 ;  No.  741. 

Prior  possession,  without  filing,  will   not 

avail  as  against  an  adverse  claimant  who  has 

complied  with  the  law.  4  L.  D.,  96;  No. 
766. 

Covered  by  a  homestead  entry  on  March  3, 

1883,  must  be  publicly  offered  on  the  cancel- 
lation of  such  entry  (Ala).    4  L.  D.,  367  ;  No. 

779. 

Proof  as  to  character  of  land  must  show  the 

actual  production  of  mineral.    5  L.  D.,  126; 

No.  788. 

Proof  that  adjoining  lands  have  produced 
coal  not  sufficient.    5  L.  D.,  126 ;  No.  788. 

Proximity  to  a  city  does  not  affect  claim.  5 
L.  D.,  126 ;  No.  788. 

Each  member  of  the  association  must  show 
qualification.    5  L.  D.,  224;  No.  790. 

Entry  of,  duuliowed  as  inconsistent  with 
original  claim.    5  L.  D.,  224;  No.  791. 

See  Appiieationt  Awundmeni 


CommiMloner  of  the  General  Land 

Office. 

See  Land  Department, 


Commutation. 

See  Final  Proaf,  Homestead, 


Contest. 

Generally. 

The  Government  a  party  in  interest  1  L, 
D.,  76:  No.  265. 

But  one  allowed  at  a  time,  i  L.  D.,  36; 
No.  225 ;  see  Nos.  336,  430,  445,  462,  473, 
484.  527,  5>^,  541,  1910.  1930. 

Second  not  allowed  till  final  determina- 
tion of  first.  I  L.  D.,  132,  155  ;  Nos.  1770, 
1790;  see  No.  225;  but  see  336,  430,  445, 
462,  473,  484,  527.  534.  541,  1910,  1930. 

No  rights  acquired  by  second,  if  the  prior 
pending  suit  results  in  cancellation,  i  L.  D., 
42;  No.  231. 

Withdrawal  of,  at  or  before  hearing,  treated 
as  a  default,  and  a  bar  to  second  contest  by 
the  same  party,  on  the  same  ground.  1  L. 
D.,  163;  No.  1797;  see  Nos.  388,  863,  882, 
1217,  1226. 

Proof  in,  should  be  confined  to  the  allega- 
tions. I  L.  D,  113;  No.  1754;  see  Nos. 
326,  1056,  1224,  1931,  1989. 

Oppression  under  color  of,  not  permitted. 
I  L.  D.,  163;  No.  1797;  see  Nos.  388,  863, 
882,  1217,  1226. 

Should  not  be  an«iwed  where  the  corrob- 
orating witness  sweats  to  the  facts  set  forth 
as  true  "  to  the  besf  of  his  information  and 
observation,  i  L.  D.,  140;  No.  1776;  see 
No.  1907. 

Of  divorced  wife  against  former  husband's 
claim  for  abandonment  permissible.  I  L.  D., 
89 ;  No.  278. 

Whether  fraud,  illegality,  or  non-compli- 
ance with  the  law  constitutes  the  basis  of 
contest,  the  Government  is  a  party  to  the 
inquiry ;  if  the  suit  is  withdrawn  the  papers 
should  be  forwarded  to  the  General  Land 
Office  for  suitable  action.  3  L.  D.,  120 ;  No. 
852 ;  see  Nos.  388,  863,  1217,  1226,  1797. 
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VTiihout  notice  is  illegal.  3  L.  D.,  343; 
No;  440. 

Hearing  ordered  as  to  status  of  land  does 
not  involve  the  applicant's  qualifications  to 
enter.     3  1..  D.,  253;  No.  1458. 

ir  illegal  no  preference  rghti  is  acquired 
thereby.     3  1..  D.,  344;  No.  440. 

Affidavit  for  contest  against  an  entry  al- 
ready involved  in  litigation  should  be  re- 
ceived, but  no  action  taken  thereon  until 
the  ]iending  case  is  determined.  3  L.  D., 
512;  Nos.  462,484. 

Second,  covering  the  same  ground  as  for- 
mer not  allowed.    3  L.  D.,  390;  No.  451. 

The  sufficiency  of  a  charge  will  not  lie  in- 
quired into  on  the  motion  of  a  stranger  to 
the  record.     3  L.  D.,  57  ;  No.  1874. 

Contest  txised  on  verbal  information  will 
not  be  dismissed  where  no  objection  was 
made  at  the  hearing.  3  L.  D.,  310;  No. 
1892;  see  Nos.  326,  427.  947,  1000,  1822, 
1876,  1888,  1907,  1991,  203I. 

Ah  to  whether  contest  may  be  withdrawn 
after  decision  by  the  Department.  3  L.  D., 
301 ;  No.  416. 

The  charge  in  a  contest  should  be  specific. 

3  T..  D.,  378;  No.  1898. 

Pending  Ixirs  the  suit  of  another.  3  L.  D., 
562,  590;  Nos.  468,  447  ;  see  Nos.  225,  231, 
3;,6,  430,  445.  462,  473,  484,  527,  534,  541, 
985,  1910,  1930. 

Two  contests  at  the  same  time  against  the 

same  land  not  allowed.     3  L.  D.,  565 ;  No. 
1910. 

Affidavit  of,  though  filed,  not  necessarily 
a  bar  to  the  subsequent  suit  of  another.  3  L. 
D..  569;  No.  1 1 70. 

Election  to  proceed  anew  a  waiver  of  rights 
acquired  under  former  suit.  3  L.  D.,  591  ; 
No.  473. 

Good,  if  based  upon  statutory  ground  for 
cancel I.ition.     4  L.  D.,  354;  No.  506. 

Authorizd  on  charge  that  relinquishment 
has  been  sold.  4  L.  I).,  245,  522;  Nos. 
1869.  1959;  see  No.  1946. 

Grounds  of,  specifically  alleged  in  case  of 
(ittnck  for  fraud  or  illegality.  4  L.  D.,  369 ; 
No.  1946. 

Offer  to  sell  relinquishment  no  ground  for. 

4  L.  D.,  552;  No.  541 ;  see  Nos.  340,  1946. 


By  issue  raised,  after  final  proof,  ass  to  com- 
pliance with  the  law.    4  L.  D  ,  2a;  No.  477. 

Right  of,  defeated  by  simultaneous  relin- 
quishment with  declaratory  statement.  4  L 
!>•.  363;  No.  1944. 

May  be  attacked  on  charges  of  fraud  and 
collusion.  4  L.  D.,  490,  504;  Nos.  529, 
531 ;  see  Nos.  612,635,  1217,  1226,  1996. 

Should  not  ht  dismissi>d  on  motion  of 
stranger  to  the  record  prior  to  the  day  of 
hearing  and  without  notice.  4  L.  D.,  255; 
No.  497. 

Should  not  be  dismissed  without  notice.  4 
L.  D.,  488 ;  No.  529. 

Suit  abandoned  after  dismissal  by  expres 
waiver  of  appeal,  no  bar  to  second.  4  L.  D., 
382;  No.  1948. 

Pending,  attacked  for  fraud  should  be  dis- 
posed of  before  proceeding  with  second.  4 
L.  D.,  504 ;  No.  531 ;  see  Nos.  529,  612, 635, 
1217,  12:6,  1996. 

Second,  raising  new  qnest'on  may  be  filed^ 
but  should  be  held  for  dispiosition  of  the  pend- 
ing ca.se.  4  L.  D.,  99,  235,  463,  529  ;  Nos. 
462.  484,  527  ;  s««  Nos.  225,  231,  336,  445r 
447,  462,  473,  534,  541,  1910,  1936,   1962, 

1963. 

Rejected  for  illegality,  but  pending  on  ap- 
peal, bars  proceeding  under  second,  though 
affidavit  therefor  may  be  filed.  4  L.  D., 
583.  589;  Nos.  1962,  1963. 

Withdrawal  of  appeal  by  attorney  after  dis- 
missal conclusive.     4!^.  D.,  267;  No.   1934. 

Instituted  through  fraud  confers  no  right* 
4  L.  !>.,  332 ;  No.  1940. 

Preferred  right  of,  awarded  to  conflicting 
ertryman.    4  L.  D.,  304;  No.  1878. 

The  Government  is  a  party  in  interest.  4 
L.  D.,  263,  462,  512;  Nos.  1933.  526,  532; 
see  Nos.  326,  1056,  1224,  1754,  1931,  19^-9. 

The  Government  is  a  party  in  interest.  5 
L.  D.,  372,  394;  No.  1224,  591;  see  Nos. 

326.345.59".  >056.  1754.  193".  >989- 

Second  may  be  received,  but  should  be  held 
for  disposition  of  pending.  5  L.  D.,  231, 
262,  350,  435.  451  ;  Nos.  1973,  581,  1981, 
985,  1988;  sec  Nos.  225.  231,  336,  430,  445, 

447.  462.  473.484.  527.  534.54*.  1837, 1910^ 
1930,  1962,  1963. 
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Right  to  proceed  wilh  second  exists  only 
on  final  disposition  of  first.  5  L.  D.,  435 ; 
No.  1973. 

Aflidavit  of,  is  in  the  nature  of  an  infor- 
mation, and  when  accepted,  notice  issned, 
and  service  made,  jurisdiction  is  acquired.  5 
L.  D.,  657 ;  No.  1991 ;  see  also  as  to  affidavit 
of  contest.  326,  427.  947,  icxx),  1822,  1876, 
1888,  1892,  1907,  1991,  2001. 

Affidavit  of,  not  invalidated  hy  omission  of 
venue.     5  L.  D.,  12 ;  No.  947. 

If  jurisdiction  is  lawfully  acquired,  it  can- 
not he  divested  by  the  subsequent  act  of  the 
contestant,  whereby  he  becomes  disqualified 
to  enter  the  land  under  the  application  filed 
with  his  contest.  5  L.  D.,  684;  No.  1002; 
»ee  135  overruling  1785. 

Jurisdiction  not  affected  by  want  of  formal- 
ity in  affidavit  of  contest.  5  L.  D.,  657 ;  No. 
1991. 

May  be  attacked  for  fraud.  5  L.  D.,  358, 
387;  Nos.  1217,  1226. 

Objections  to  the  affidavit  of,  can  only  be 

raised  at  the  hearing.   5  L,  D.,  657 ;  No.  1991 . 

The  defendant  only  can  object  as  to  the 

sufficiency  of  the  charge.    5  L.  D.,  639 ;  No. 

1000. 

Though  improperly  received,  may  proceed 
in  the  absence  of  prior  adverse  right.  5  L. 
!>•.  43S»  446,  45* ;  Nos.  985,  596,  1988. 

Avoided  by  mutual  concessions.  5  L.  D., 
119;  No.  560. 

Not  abated  on  withdrawal  of  contestant  af- 
ter decision  in  his  favor  and  appeal.  5  L.  D., 
40, 385 ;  Nos.  1966,  589. 

On  the  charge  of  abandonment,  following 
suit  as  to  priority  of  right.  5  L.  D.,  149; 
No.  563. 

Several,  by  same  parly  indicative  of  specu- 
lative intent.  5  L.  D.,  358.  387 ;  Nos.  1217, 
1226;  see  Nos.  531,  612,  635, 1996. 

Should  not  be  dismissed  if  prima  facie  case 
is  made  out.  $  L.  D.,  3;  No.  551  •  see  Nos. 
500,506,515,950. 

Enlryman  must  comply  with  the  law  during 
the  pendency  of.  5  L.  D.,  104;  No.  1967; 
see  No.  1981. 

The  Government  may,  while  dismissing  the, 
institute  proceedings  on  its  own  motion.  5  L. 
D.,  58 ;  No.  950. 

54 


Not  allowed  to  the  holder  of  a  relinquish- 
ment. 5  L.  D.,  5 ;  No.  1879;  ^^ut  see  1964, 
and  Drake  v.  Schupp,  12  C.  L.  O.,  35. 

Initiation  of,  a  waiver  of  pending  appeal. 
5  L.  D.,  349;  No.  1981. 

Initiation  of,  and  withdrawal  before  trial  in- 
dicates bad  faith.  5  L.  D.,  358 ;  Nos.  1217, 
1797. 

Desert  Land. 

Should  be  noted  on  tract  book.  5  L.  D., 
595 ;   No.  168. 


Homestead. 

Homestead  entry  not  the  proper  subject  of, 
seven  years  after  date  of  entry,  i  L.  D.,  1 12  • 
No.  852 ;  but  see  Nos.  428,  577. 

Soldier's  homestead  not  subject  to,  for  fail- 
ure to  settle  and  improve  within  six  months 
from  filing  when  initiated  prior  to  December 
15,  1882.  3  L.  D.,  213 ;  No.  441 ;  see  Nos. 
416,  445. 

Will  lie  against  soldier's  homestead  for  fail- 
ure to  settle,  improve,  and  enter  within  six 
months  after  filing,  and  the  successful  contes- 
tant  has  a  preferred  right  of  entry.  3  L.  D., 
17;  No.  416;  see  Nos.  445.514,  546,  562,' 
587. 

Will  lie  against  homestead  entry  after  the 
expiration  of  seven  years  from  date  of  entry. 
3  L.D.,»I36;  No.  428;  see  also  No.  577  and 
Rules  of  Practice  approved  August  13, 1885. 

Against  homestead  entry  for  want  of  resi- 
dence must  follow  Sec.  2297  R.  S.  3  L.  D., 
560 ;  No.  469. 

Contestant  of  homestead  entry  is  not  re. 
quired  to  make  application  to  enter  on  the  in- 
itiation of  contest.     3  L.  D.,  208;  No.  430. 

Local  office  may  order,  on  charge  of  ille- 
gality.   4  L.  D.,  461 ;  No.  526. 

Recognized  in  the  absences  of  preliminary 
affidavit.     4  L.  D.,  255;  No.  497;  see  also 
as  to  contest  affid.iviis,  Nos.  326,  427,  947,' 
1000, 1822, 1876, 1888. 1892, 1907, 1991,2001! 

Jurisdiction  acquired  by  notice  to  the  settler. 
4  L.  D.,  255  ;  No.  497. 

On  the  facts  shown  carried  to  cancellation 
for  change  of  residence,  though  premature.  4 
L.  D.,  552;  No.  541. 


426 


SUPPLEMENT   AND  INDEX. 


Not  confined  to  applicant  for  land.  4  L. 
D.,  424,  462 ;  Nos.  519,  526. 

On  the  charges  of  abandonment,  sale,  and 
relinquishment  not  premature,  though  within 
less  than  six  months  after  entry.  5  L.  D., 
262;  No.  581. 

May  be  instituted  by  alien.  5  L.  D.,  259; 
No.  574. 

Allowed  against,  seven  years  after  entry,  in 
the  absence  of  final  proof.  5  L.  D.,  229 ;  No. 
577  ;  see  also  No.  428  and  Rule  I  of  Practice 
approved  August  13,  1885. 

Pre-Emption. 

Not  allowed  against  a  filing  by  a  stranger 
to  the  record.  I  L.  D.,  435,  446:  Nos. 
1019,  1053 ;  but  see  Rule  I  of  Practice,  ap- 
proved August  13,  1885. 

Against  pre-emption  filing  prior  to  the 
offer  of  final  proof  premature.  X  L.  D.,  469 ; 
No.  IQ47 ;  but  see  Rule  i  of  Practice,  ap- 
proved August  13,  1885. 

Local  office  may  not  direct,  as  between 
pre -emptor  and  timber-culture  claimant.  I 
L.  D.,  481 ;  No.  107 1 ;  but  see  Rule  4  of 
Practice,  approved  August  13, 1885 ;  also  No. 
1864. 

Non-appearance  under  notice  of  intention 
to  make  final  proof  does  not  bar.  3  L.  D., 
142;  No.  887. 

Not  allowed  against  filing  prior  to  offer  of 
final  proof.  3  L.  D.,  517 ;  No.  446 ;  see  Nos. 
1047,  1102,  1184,  1193,  12x6;  but  see  Rule 
I  of  Practice,  approved  August  13, 1885. 

Proceedings  on  offer  to  make  final  proof 
obviate  the  necessity  of  formal  contest  in 
case  of  conflicting  pre-emption  claims.  3  L. 
D.,  112;  No.  879. 

On  death  of  pre-emptor,  with  contest  pend- 
ing, the  case  will  be  disposed  of  as  though 
the  original  parties  were  still  existing.  3  L. 
D.,  544;  No.  615. 

On  allegation  of  fraud  a  hearing  will  be 
had  even  after  approval  of  final  proof  and 
allowance  of  entry.  3  L.  D.,  54;  No. 
X121. 

Premature,  prior  to  final  proof.  4  L.  D., 
134;  No.  X184;  but  see  Rule  X  of  Practice, 
approved  August  13,  X885. 


Should  as  a  rule  be  reserved  until  offer  to 
make  final  proof.  4  L.  D.,  236;  No.  1x93; 
but  see  Rule  x  of  Practice,  approved  August 
13*  1885. 

After  hearing  and  decision  on  the  merit! 
It  is  too  late  for  the  pre-emptor  to  suggest 
that  the  contest  is  premature.  4  L.  D.,  235  ; 
No.  XX93. 

Pre  emption  claim,  if  put  in  issue,  may 
be  canceled  before  final  proof  is  offered.  5 
L.  D.,  260;  No.  X220. 

Should  not  be  allowed  against  a  prccmp* 
tion  claim  before  offer  to  make  final  proof. 
5  L.  D.,  176;  No.  X2X6;  but  see  Rule  X  of 
Practice,  approved  August  13,  X885. 

Swamp  Land. 

Selection,  subject  to.  5  L.  D.,  3X ;  No. 
X742. 

Timber  Culture. 

Forms  for  use  in  beginning,      i   L.   D., 

653. 

Rules  governing  homesteads,  are  applicable 

in  timber  culture,     x  L.  D.,  X32;  No.  X770. 

Will  not  lie  unless  initiated  before  the  de- 
fault is  cured,  x  L.  D.,  X42,  X46;  Nos. 
1778,  1780. 

Right  of,  not  limited  to  one  person  or  one 
contest,  if  the  prior  suit  has  been  disposed  of. 
X  L.  D.,  X32;  No.  1770. 

Allegations  of  non-compliance  must  be  es- 
tablished to  warrant  cancellation.  X  L.  D., 
X29,  X53;  Nos.  X767,  X787. 

No  authority  for,  in  the  absence  of  appli- 
cation to  enter,  x  L.  D.,  X52,  160,  626; 
Nos.  X785,  X794,  X786 ;  but  see  135  overrul- 
ing X785. 

Section  3,  act  of  June  X4,  X878,  not  in  conflict 
with  section  2,  act  of  May  X4,  x88o.  A  con- 
testant under  the  later  law  is  defined  by  the 
earlier,  x  L.  D.,  x6o,  626 ;  Nos.  X794,  X786 ; 
but  see  X35  overruling  X785. 

Second  allowed,  where  first  was  dismissed 
under  the  rule  in  Bundy's  case,  with  permis- 
sion to  use  on  stipulation  evidence  already 
taken,     x  L.  D.,  x6o;  No.  X794. 

Circular  of  December  20,  X882,  issued  on 
the  Bundy-Livingston  ruling.  X  L.  D.,  65 1 ; 
No.  55 ;  but  see  X35  overruling  X785. 
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Circular  issued  under  Bartlett-Dudley  de- 
cision February  13,  1883.  I  L.  D.,  652; 
No.  57  ;  but  see  135  overruling  1785. 

The  possessor  of  a  relinquishment  is  not 
entitled  tu,  but  should  file  the  relinquishment 
and  apply  to  enter.  3  L.  D.,  150 ;  No.  1879  J 
see  also  1964  and  Drake  v.  Schupp,  12  C.  L. 
O.,  3S. 

Will  lie  against  timber-culture  entry  fur  il- 
legality.   3  L.  D.,  185;  No.  1884. 

The  contestant  having  filed  appplication  to 
enter  before  the  dismissal  of  his  contest,  is 
awarded  a  new  contest  from  the  date  of  such 
filing  in  the  absence  of  an  intervening  adverse 
right.  3  L.  D.,  95  ;  No.  1875  \  ^^  ^"^  '35 
overruling  1785. 

Charge  of  failure  to  raise  more  than  one 
thousand  trees  held  sufficient,  being  made 
eight  years  after  entry.  3  L.  D.,  417  ;  No. 
190X. 

Case  stated  where  the  charge  "wholly 
abandoned  "  is  held  sufficient.  3  L.  D.,  377  ; 
Nos.  1897,  1898. 

Rule  in  Bundy  case  discussed.  3  L.  D., 
513  ;  No.  1907 ;  see  also  135  overruling  1785 
(Bundy). 

Rests  upon  the  application  to  enter,  3  L. 
I^-i  571 ;  No.  1876;  but  see  135  overruling 
1785. 

Should  l)e  against  the  "  heirs  or  legal  rep- 
resentatives "  in  case  of  deceased  entryman. 
3  L.  D.,  292 ;  No.  1912;  see  No.  1985. 

Pending,  considered  a  bar  to  second.  4  L. 
D.,  470;  No.  1955  ;  see  Nos.  225,  231,  336, 
430.  445.  447»  462,  473,  484,  527,  534,  541, 
1910,  1930,  1962,  1963. 

Allowed  by  local  office  on  charge  of  illegal- 
ity.   4  L.  D.,  239,  492  ;  Nos.  1931,  1956. 

An  allegation  of  offer  to  sell  the  land  not 
sufficient  ground  for.  4  L.  D.,  370 ;  see  Nos, 
340,  1946. 

To  clear  the  record  is  of  the  nature  cf  ac- 
tion in  rem.    4  L.  D.,  539;  No.  944. 

Prosecuted  to  final  judgment  prior  to  the 
Bundy  decision,  not  affected  thereby.  4  L.  D., 
246;  No.  1932;  but  see  135  overruling  1785 
(Bundy). 

Held  good  as  it  followed  the  practice  in 
force,  and  there  was  a,n  application  to  enter 
prior  to  the  order  of  dismissal.    4  L.  D.,  587 ; 


No.     196 1 ;    but    see     135   overruling   1785 
(Bundy). 

Status  of,  when  instituted  without  applica. 
tion  to  enter.  4  L.  D.,  471 ;  No.  1955 ;  see 
Nos.  225,  231,  336,  430,  445,  447,  462,  473, 

484. 527.  534»  541.  i9io»  1930*  1962,  1963. 

In  the  absence  of  objection  from  the  defen- 
dants, the  want  of  formal  application  to  enter 
will  be  held  as  though  waived.  4  L.  D.,  241 ; 
Nos.  1931,  1907;  see  also  135  overruling 
1785. 

Affidavit  of,  must  show  continuance  of  de- 
fault. 4  L.  D.,  84;  No.  1915  ;  see  also  as  to 
contest  affidavits,  326,  427,  947,  looo,  1822, 
1876,  1888,  1892,  1907,  1991,  2001. 

False  allegation  in  preliminary  affidavit, 
ground  for.    4L.  D.,  239;  No.  1931. 

Will  not  lie  when  default  was  cured  prior 
to  initiation  of  suit.  4  L.  D.,  368,  494 ; 
Nos.  1945,  1957;  see  Nos.  328,  855,  873, 
1822,  1896,  1907,  1945,  1976,  1978,  1991, 
2001. 

For  non-compliance  with  the  law  not  enter- 
tained before  the  expiration  of  one  year  from 
entry.   4  L.  D.,  239 ;  No.  1931 ;  see  No.  1859. 

Right  of,  follows  right  of  entry  in  case  of 
default  by  the  entryman.  4  L.  D.,  540 ;  No. 
944. 

Offer  to  sell  land,  no  ground  for.  5  L.  D., 
313;  No.  1979;  see  No.  1946. 

Within  the  terms  of  the  circular  issued  on 
the  ruling  in  the  Bundy  case,  and  subsequently 
held  void  from  inception  no  bar  to  second.  J 
L.  D.,  231 ;  No.  197 ;  see  135  overruling  1785 
(Bundy). 

On  initiation  of,  tender  of  entry  fees  and 
commissions  (with  application  to  enter)  not 
required.     5  L.  D.,  684  ;  No.  1002. 

The  right  of,  against  a  timber-culture  entry 
may  be  exercised  by  an  applicant  for  the  laud 
under  the  pre-emption  law.  5  L.  D.,  591 ; 
No.  1990  overruling  1835. 

Right  of,  not  defeated  by  defective  applica- 
tion to  enter  when  an  offer  to  amend  at  the 
hearing  was  made.  5  L.  D.,  211 ;  No.  964 ; 
see  135  overruling  1785  (Bundy). 

Must  be  against  the  heirs  of  the  deceased 
entryman.  5  L.  D.,  398 ;  No.  1985 ;  see  No* 
1912. 
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Resting  an  speciiic  charge  as  to  one  year 
does  not  include  previous  years.  5  L.  D., 
329;  No.  1980;  see  also  326, 345, 591,  1056, 
X224,  1754,  1931,  1989. 

Failure  to. 

Failure  to  contest  an  adverse  claim,  which 
could  have  been  contested  successfully,  with 
abandonment  of  the  land,  exhausts  the  pre- 
emption right.     2  L.  D.,  573;  No.  1093. 

Effect  of. 

While  pending,  bars  an  entry,  2  L.  D., 
55 ;  No.  305. 

As  to  when  it  bars  another  contest,  see 
When,  infra. 


By  Whom. 


PREEMPTION. 


By  a  pre-emptor,  to  clear  the  record  of  a 
prior  pre-emption  claim,  will  be  allowed  in 
exceptional  cases  only.  2  L.  D.,  583;  No. 
1x02. 

By  a  subsequent  adverse  claimant,  alleging 
non-compliance  with  requirements,  will  lie 
against  a  filing.  2  L.  D.,  596 ;  No.  1097 ; 
see  No.  1102. 

Contestant  must  be  a  party  in  interest.  2 
L.  D.,  219;  No.  1092;  but  see  Rule  I  of 
Practice,  approved  August  13,  188$. 

HOMESTEAD. 

Against  alleged  abandoned  or  forfeited 
homestead  entries,  may  be  brought  by  any  one, 
whether  or  not  a  parly  in  interest.  2  L.  D., 
219 ;  No.  1092 ;  i)ut  see  Rule  I  of  Practice, 
approved  August  13,  1885. 

By  pre-emptor,  to  clear  record  of  su1)se- 
quent  homestead  claim,  will  not  be  allowed. 
2  L.  D.,  584;  No.  1 102. 

Where  one  in  good  faith  withdraws  one 
contest  he  may  initiate  another  against  an- 
other person  and  other  land.  2  L-  D..  64 ; 
No.  388;  see  Nos.  863,882,  I217,  1226, 1797. 

Application  for  the  land  is  not  required. 
2X.  D.,  40,  65  ;  Nos.  340,  39X. 

Timber  Culture. 

Not  by  one  who  has  exhausted  his  rights 
under  homestead  and  timber-culture  laws.    2 


L.  D.,  276;  No.  1803;  but  see  135  ovciruU 
ing  1785. 

Applicant  must  file  affidavit  showing  ht» 
qualifications  to  enter  the  land.  2  L.  D.^ 
292;  No.  1834;  but  see  135  overruling  1785. 

Where  contest  is  dismissed  for  want  of 
application  for  the  land,  and  no  adverse  right 
hxs  intervened,  contestant  may  file  new  contest^ 
with  application.  2  L.  D.,  245,  290;  Nos. 
1858,  1830 ;  but  see  135  overruling  1785. 

One  person  may  at  the  same  time  contest 
one  homestead  and  one  timber-culture  entry ;. 
or  he  may  contest  two  timl)er  culture  entries^ 
if  he  is  qualified  and  intends  to  make  a  home*' 
stead  and  a  timber-culture  entry.  2  L.  D.» 
277 ;  No.  1807  ;  but  see  135  overruling  l^^S• 

Contestant  need  not  be  a  party  in  interest. 
2  L.  D.,  219;  No.  1092;  but  see  135  over- 
ruling 1785. 

When. 

homestead. 

Not  whilst  the  question  of  the  cancellatioi^ 

of  an  entry  is  pending.     2  L.  D.,  134 ;  No. 

304- 

Not  until  a  prior  contest  is  finally  adjudi- 
cated (on  appeal,  by  failure  to  appeal,  or  by 
waiver  of  appeal),  except  where  the  first 
contest  is  not  supported  by  law  (as  in  contest 
against  a  timl^er-cuUure  entry  without  appli- 
cation to  enter).  2  L.  D.,  216, 218 ;  Nos.  336, 
863;  see  Nos.  225.  231,  445,  462,  484.  534,. 
541,  1910,  1930;  also  135  overruling  1785. 

Where  contest  was  filed  pending  a  prior 
contest  and  prior  to  relinquishment  of  land,, 
it  w.is  of  no  Ieg<il  effect  after  relinquishment. 
2  L.  D.,  619  ;  No.  1070. 

TIMBER  CULTURE. 

Is  not  barred  by  a  prior  contest,  which  is 
not  supported  by  law  (without  application  for 
the  land).  2  L.  D.,  248,  282,  297;  Nos. 
1865,  1-815,  1843;  but  see  135  overruling 
1785. 

Is  not  barred  by  a  prior  contest  that  is  il- 
legal (with  application  to  pre-empt).  2  L.  D.^ 
293;  No.  1835,  overruled,  see  X990;  also  135 
overruling  1785. 

Is  not  barred  by  a  contest  void  on  its  face- 
(alleging  failure  to  cultivate  the  first  year). 
2  L.  D.,  259 ;  No.  1796. 
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While  application  to  contest  is  pending  (on 
appeal),  not  allowed  to  same  person  on  other 
grounds,  or  by  another  person.  2  L.  D.,  295  ; 
No.  1837  ;  but  see  Nos.  225, 231, 336, 445, 462, 

484.  534*  54i»  1910.  1930- 

Will  not  lie  apainst  an  entry  after  the  filing 

of  a  relinrjuishment  of  it.     2  L.  D.,  304,  327  ; 

Nos.  1866, 1855 ;  see  No.  1944. 

Will  not  lie  where  default  (failure  to  break 
the  first  year)  has  been  cured,  and  where 
there  is  otherwise  good  faith.  2  L.  D.,  262, 
302;   Nos.  1806,  i86i ;  see  Nos.  1778,  1827. 

Will  not  lie  where  entryman  began  to  cure 
the  default  (failure  to  break  the  first  year) 
prior  to  initiation,  and  there  is  good  faith.  2 
L.  D.,  263;  No.  1827. 

For  What. 

PRE-EMKnO.N. 

By  a  subsequent  adverse  claimant,  will  lie 
against  a  declaratory  statement  for  non-com- 
pliance with  requirements.  2  L.  D.,  596; 
No.  1097;  see  No.  H02. 

Protest  against  the  reception  of  final  proofs 
<Ioes  not  initiate  a  contest.  2  L.  D.,  581 ; 
No.  1080. 

Non-compliance ;  see  under  Pre-emption. 

.HO.MESTEAD. 

An  honest  settler's  rights  may  not  be  de 
feated  on   technical  and  speculative  grounds. 
2  L.  D.,  163 ;  No.  406. 

In  a  contest  on  the  ground  of  fraudulent 
inception  or  abandonment,  priority  of  settle- 
ment cannot  be  considered.  2  L.  D.,  119, 
620;  Nos.  343,  1070. 

Offering  a  relinquishment  for  sale  is  not  a 
sufficient  ground  of  contest.  2  L.  D.,  40; 
Nos.  340,  1946. 

Non-compliance ;  see  under  Homestead, 

TIMBER  CULTURE. 

The  Land  Department  may,  but  is  not 
bound  to,  entertain  a  contest  alleging  illegal 
inception  (land  not  devoid  of  timber).  2  L. 
P.,  290,304;  Nos.  1832,1864;  see  Rule  I 
of  Practice,  approved  August  13,  1885  ;  also 
see  No.  135  overruling  No,  1785. 

For  illegal  inception  (land  nol  devoid  of 
timber)  may  be  initiated  without  special  author- 
ity of  ihe  Commissioner.    2  L.  D.,  302 ;  No. 

1832.  I 


The  acts  or  omissions  of  the  entryman  af- 
ter date  of  the  initiation  of  the  contest  do  not 
affect  the  contestant's  rights.  2  L.  D.,  280; 
No.  1812;  but  see  Nos.  1976,  1978. 

Prospective  inability  of  the  entryman  to 
prove  up  does  not  affect  contestant's  rights. 
2  L.  D.,  305;  No.  1813. 

Allegation  of  default  must  show  its  contin- 
uance to  date  of  initiating  contest.  2  L.  D., 
301 ;  No.  1 861 ;  but  see  Nos.  1907,  200I, 
1991,  1822,  873. 

Non-compliance  with  requirements;  see 
under  Timber  Culture, 

Fraud  and  illegality ;  see  Fraud, 

Application. 

Brought  in  collusion  with  the  contestee, 
for  the  purpose  of  defeating  justice,  will  be 
summarily  dismissed.  2  L.  D.,  259;  No. 
1796. 

In  the  absence  from  the  record  of  contest 
papers,  a  contest  may  not  be  assumed,  to 
detriment  of  one  complying  with  the  law.  2 
L.  D.,  57;  No.  313. 

Consequences  of  official  neglect  or  error, 
see  under  Land  Department. 

As  to  applications  generally,  and  those 
specially  required  in  timber-culture  contests, 
see  Application. 

Affidavit. 

Amendment  of ;  see  Amendment"^ 

Informalities  in.  may  be  excepted  to  only  oa 
the  day  set  for. hearing,  and  then  only  by  a 
party  to  the  record ;  if  not  then  excepted  to, 
they  are  to  be  regarded  as  waived  ;  if  a  mo- 
tion to  dismiss  therefor  be  made,  it  should  be 
granted,  or  an  amendment  of  the  affidavit  may 
be  allowed.     2  L.  D.,  217,  221 ;  Nos.  1823, 

873. 

It  is  not  the  affidavit,  but  the  issue  of  due 

notice  to  the  settler  (homestead),  which  vests 
jurisdiction  in  the  local  officers.  2  L.  D.,  58, 
312;  Nos.  328,  1857. 

Any  question  involving  the  sufficiency  of 
the  information,  uix>n  which  the  local  officers 
elected  to  proceed,  disappears  from  the  mom- 
ent that  notice  to  the  settler  (homestead)  has 
been  issued.     2  L.  D.,  58, 65  ;  Nos.  328,  391- 
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After  hearing  and  judgment  against  contes- 
tee  (homestead)  on  the  merits  by  the  local  of- 
ficers, it  is  error  to  dismiss  contest  for  want  of 
the  corroi)orating  affidavit  of  one  or  more  wit- 
nesses.    2  L.  D.,  6i,  2IO,  312  ;  Nos.  328,  342, 

1857. 
Against  timber^ulture  entry,  must  show 

contestant's  qualifications  for  entry.     2  L.  D., 

292;  No.  1834;  but  see  No.  135  overrulmg 

No.  1785. 

Against  timber-culture  entry»  in  Dakotai 
may  not  be  executed  before  one,  as  a  notary 
public,  who  is  the  contestant's  attorney.  2  L. 
D.,  212;  No.  321,  but  see  Nos.  1128, 1888. 

Against  timber- culture  entry,  alleging  de- 
fault, must  allege  continuance  of  the  default 
to  date  of  initiating  contest.  2  L.  D.,  301 ; 
No.  1861 ;  but  see  Nos.  328,  855,  873,  1822, 

1896,  1945,  1976,  1978.  1907* I991.  2001. 

Against  timber-culture  entry,  must  be  exe- 
cuted after  the  expiration  of  the  year  in  which 
the  failure  is  charged.  2  L.  D.,  249  ;  No. 
1859. 

Against  timber-culture  entry,  alleging  aban- 
donment for  the  year  next  preceding,  and 
failure  to  cultivate  as  required,  and  to  break 
five  acres,  is  sufficient.     2  L.  D.,  220;  No. 

873- 
Signed  by  contestant's  attorney  as  one  of 

two  witnesses  is  valid.     2  L.  D.,  217;  No. 

1822. 

For  general  rulings,  see  Affidavit. 


Notice. 


FORM,  EFFECT,  ETC. 


Should  show  the  time  as  well  as  the  place 
set  for  the  hearing.  See  Cross  vs.  Bowman, 
2  L.  D.,  226. 

The  Department  will  not  review  the  suffi- 
ciency of  the  information  upon  which  a  con- 
test (homestead)  citation  issued.  2  L.  D.,  39 ; 
No.  405;  see  Nos.  328,  1857. 

Jurisdiction  of  contest  against  a  homestead 
entry  vests  in  the  local  office  by  the  issue  of 
"  due  notice  to  the  settler,"  and  not  by  the 
affidavit  of  contestant.  2  L.  D.,  58,  312; 
Nos.  328,  1857. 

May  not  be  signed  ^by*a  clerk;  must  be 
signed  by  one  or  both  of  the  local  officers  2 
L.  D.,  228;  No.  857. 


Where  a  contest  has  been  dismissed  for  ille- 
gal inception,  notice  must  issue  and  trial  be 
had  in  a  new  contest,  though  record  in  former 
contest  sustains  the  allegations.  2  L.  D.,  286  ; 
No.  1823 ;  see  No.  135  overruling  No.  1785. 

Where  testimony  is  to  be  taken  under  Rule 
35,  as  amended,  the  notice  must  state  the  date 
of  taking  the  testimony  and  the  date  of  hear- 
ing at  the  local  office.  Commissioner  McFar- 
land  to  C.  R.  Glover,  2  L.  D.,  235. 

PERSONAL  SERVICE. 

The  local  officers  must  issue  the  notice,  hut 
the  contestant  must  serve  it.  2  L.  D.,  230 ; 
No.  869. 

Where  contestee  is  insane,  notice  may  not 
be  served  on  him,  nor  on  the  superintendent 
of  an  asylum  where  he  is  confined.  See  Mil- 
lett  vs.  Brown,  2  L.  D.,  230. 

Notice  must  be  served  on  all  heirs,  and  not 
on  the  administrator  and  one  of  them  only. 
See  Denny  vs.  Taylor's  Heirs,  2  L.  D.,  227. 

Where  there  is  no  service  of  notice,  and  no^ 
waiver  by  contestee,  all  subsequent  proceed- 
ings arc  wholly  without  effect.  2  L.  D.,  220; 
No.  1092. 

Where  notice  is  defective,  the  defendant 
may  waive  the  informality,  and  docs  so  if  he 
proceeds  to  trial ;  but  he  is  entitled  to  the  full 
period  of  notice,  and  may  demand  a  continu- 
ance if  he  has  not  had  it.   2  L.  D.,  203  ;  No. 

855- 

PUBLICATION. 

Notice  by  publication  can  be  given  only 
where  personal  service  cannot  be  had.  2  L. 
D.,  203;  No.  855. 

An  allegation  that  '*  the  present  residence 
of  A  is  to  me  unknown"  is  not  a  suP.icient 
basis  for  notice  by  publication.  2  L.  D.,  50^ 
63,  288;  Nos.  291,  368,  1825. 

Where  publication  of  notice  was  irregxilar^ 
the  technical  objection  to  it  will  not  be  heard 
when  the  record  shows  that  the  alleged  aban- 
donment existed.  2  L.  D.,63;  No.  368;  see 
also  Nos.  902,  996,  1824,  19 1 5. 

Though  the  required  affidavit  is  the  basis  of 
publication,  its  absence  is  not  necessarily 
fatal;  the  proceedings,  so  far  as  irregular^ 
may  be  set  aside,  and  be  resumed  from  the 
point  of  departure.    2  L.  D.,  286;  No.  1824. 
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It  is  the  publication,  and  not  the  registered 
letter  required  by  Rule  14,  that  constitutes 
legal  notice ;  but  such  letter  must  have  been 
mailed  thirty  days  before  the  date  of  hearing, 
on  and  after  August  13.  1883.  2  L.  D.,  229 ; 
No.  867  ;  but  see  191 5. 

On  affidavit  by  the  contestant  that  he  can- 
not  obtain  personal  service,  the  local  officers 
may  authorize  him  to  give  notice  by  publica- 
tion ;  he  must  furnish  evidence  of  the  publi- 
cation, post  a  copy  of  the  notice  on  the  land, 
and  prove  such  posting  by  affidavit ;  if  they 
know  no  address  to  which  a  copy  of  the  no- 
tice can  be  mailed,  their  report  should  so 
state.    2  L.  D.,  230;  No.  869. 

Where  notice  by  publication  is  insufficient 
(for  want  of  proper  affidavit),  and  personal 
service  was  not  made  thirty  days  before  hear- 
ing, proceedings  based  on  them  are  void.  2 
L.  D.,  288;  No.  1825. 

Where  the  superior  standing  before  the 
Land  Department  acquired  by  the  applicant 
(mineral)  is  to  be  attacked,  the  contestant 
must  strictly  observe  the  regulations  (time, 
posting,  and  mailing).    2  L.  D.,  766;  No. 

739. 

Withdrawal. 

A  contestant  may,  if  in  good  faith,  dismiss 
a  contest  and  commence  another  against  a 
different  person.  2  L.  D.,64;  No.  388;  see 
Nos.  882,  1 217,  1226,  1797. 

The  contestant  (timber-culture)  may  dismiss 
the  contest  at  the  local  office  while  it  is  pend- 
ing on  appeal  (by  the  contestee).  2  L.  D., 
298;  No.  1843. 

A  motion  for  withdrawal,  at  or  before  day 
of  hearing,  is  an  interlocutory  proceeding, 
and  will  be  decided  on  the  day  of  hearing;  if 
the  contestant  does  not  appear  he  will  be  re- 
garded as  in  default.  2  L.  D.,  218;  Nos. 
863,  388,  882.  1217,  1226,  1797. 

An  amicable  agreement  (division  of  the 
land)  settling  the  controversy  should  not  be 
overihrown  by  a  technical  violation  of  a  rule 
of  practice.     2  L.  D.,  257;  No.  1746. 

Hearing. 

time,  place,  ktc. 

The  ordering  of  hearings  is  within  the 
Commissioner's  discretion,  and  may  not  be  the 


subject  of  an  appeal.  2  L.  D.,  40, 581 ;  Nos. 
340,  1080. 

Hearings  before  the  local  officers  must  be 
held  at  the  local  office,  and  no  testimony  may 
legally  be  taken  by  either  of  them  elsewhere 
without  specific  instructions  from  the  Land 
Department.    2  L.  D.,  204 ;  No.  871. 

Notice  of  the  time  as  well  as  of  the  place 
of  both  original  and  adjourned  hearings 
should  be  given.  See  Cross  vs.  Bowman,  2 
L.  D.,  226. 

Where  the  hour  of  the  day  to  which  a  hear- 
ing is  adjourned  has  not  been  fixed,  the  par- 
ties have  the  whole  of  the  day  in  which  to  ap- 
pear.    See  Cross  vs.  Bowman,  2  L.  D.,  226. 

Where  a  continuance  is  granted  by  a  no- 
tary public,  it  should  not  extend  beyond  the 
time  set  for  the  examination  of  testimony  at 
the  local  office.     2  L.  D.,  233  ;  No.  864. 

Rule  of  Practice  5  applies  to  hearings  be- 
tween homestead  claimants  and  between  pre- 
emption and  homestead  claimants.  2  L.  D., 
224 ;  No.  856,  but  see  new  Rules  of  Practice, 
approved  August  13,  1885. 

A  hearing  on  protest  against  final  proofs 
(pre-emption)  does  not  initiate  a  contest,  i 
L.  D.,  581 ;  No.  1080. 

EXAMINATION  OF  WITNESSES. 

Witnesses  are  not  summoned,  nor  does  the 
Land  Department  have  any  control  over  the 
question  of  fees  to  them.  2  L.  D.,  223.  See 
Weaks  vs,  Cobb,  2  L.  D.,  223. 

The  examination  of  witnesses  should  be 
conducted  as  far  as  possible  in  accordance 
with  established  rules  of  evidence,  and  local 
officers  may  personally  direct  it  in  order  to 
elicit  all  the  facts.  2  L.  D.,  234.  Acting 
Commissioner  Harrison  to  register  and  re- 
ceiver Hailey,  Idaho,  March  4,  1884,  2L.  D., 

234- 

Vexatious  and  irrelevant  cross-examination 
of  witnesses  should  be  prevented,  unless  the 
parly  making  it  is  willing  to  pay  the  cost  of 
transcribing  it.  See  No.  376,  also  Foster  vs, 
Breen,  2  L.  D.,  232. 

Oral  examination  of  witnesses  is  the  regular 
course  of  procedure,  but  testimony  prepared 
by  plainlifl's  attorney  in  his  office  may  be  sub- 
mitted, with  right  of  cross-examination,  if  as- 
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sen  ted  to  by  the  defendant.     2  L.  D.,  225  ; 
No.  S66. 

ON  SPECIAL  AGENTS'    REPORTS. 

Practice  to  be  deserved  at  hearings  ordered 
upon  the  reports  of  special  agents.  2  L.  D., 
807 ;  No.  74. 

EVIDEN'CE. 

HOW  OBTAINED. 

Neither  local  officer  may,  without  specific 
instructions  from  the  T*and  Department,  take 
testimony,  or  preside  at  the  taking  thereof, 
elsewhere  than  in  the  local  office.  2  L.  D., 
205 ;  No.  87 1 . 

Testimony  prepared  by  plaintiffs  attorney 
in  his  office  may  be  submitted  at  the  hearing, 
with  right  of  cross-examination,  if  assented  to 
by  defendant.     2  L.  D.,  225  ;  No.  866. 

Rule  "^5,  as  amended,  contemplates  the  tak- 
ing  of  testimony  before  United  States  commis- 
sioner, etc.,  in  contested  cases,  as  well  as  in 
hearings  ordered  by  the  Commissioner.  Local 
officers  must  exercise  discretion  in  the  former 
class  of  cases  in  allowing  it  to  be  taken  else- 
where than  at  the  local  office.  Commissioner 
McFarland  to  register  and  receiver.  Water- 
town,  Dak.,  June  ii,  1883,  2  L.  D.,  231. 

Under  Rule  35,  as  amended,  the  contestant 
is  not  required  to  hie  cross-interrogatories,  as 
in  cases  of  depositions,  under  Rules  23  to  28 ; 
the  officer  taking  the  testimony  is  to  be  gov- 
erned by  Rules  36  to  42,  and  he  may  allow 
cross  examination  in  the  absence  of  cross-in- 
terrogatories. Commissioner  McFarland  to 
C.  R.  Glover,  March  22,  1884,  2  L.  D.,  235. 

APFER    DISMISSAL. 

Where  contest  (timber  culture)  is  allowed 
pending  a  prior  invalid  contest,  dismissed, ihe 
contestant  may  not  avail  himself  of  the  record 
in  the  prior  contest;  there  must  be  a  new  no- 
lice  and  a  new  trial.  2  L.  D.,  286;  No. 
^823;  but  see  No.  135  overruling  No.  17S5. 

STIPULATIONS. 

An  agreed  statement  of  facts  precludes  the 
introduction  of  evidence  to  contradict  it.  2  L. 
D.,  571 ;  No.  649. 

Siii)ulalion  of  parties  that  investigation 
shall  be  limited  to  the  six  months  preceding 


initiation  of  contest  does  not  deprive  the  Got- 
ernment  of  the  full  value  of  the  informal  ion 
(of  fraud)  elicited  at  the  hearing.  2  L.  D., 
96 ;  No.  326. 

ADMISSIONS. 

Where  claimant's  affidavit,  asking  a  hearing 
on  the  ground  of  abandonment,  admits  non- 
compliance with  liiw,  the  claim  (Oregon  dona- 
tion) will  be  canceled  without  hearing.  2  L.. 
D.,  445 ;  No.  199. 

Costs.  , 

Money  deposited  for  costs  is  to  be  retained 
until  contest  is  finally  disposed  of,  when  the 
unexpended  balance  is  then  to  be  returned.  2 
L.  D.,  218;  No.  863. 

Contestants  .should  only  be  required  to  de- 
posit a  reasonable  sum  as  security  for  the  cost 
of  transcribing  testimony.     2L.  D.,  196;  No. 

376. 

Extraordinary  expenses  are  to  be  paid  by 
the  party  in  whose  interest  they  are  incurred. 
2  L.  D.,  196;  No.  376. 

Of  cross-examination  of  contestant's  wit- 
nesses are  to  be  paid  by  the  defendant.  2  L. 
D.,  85  ;  No.  410. 

Of  frivolous  or  vexatious  cross  examination 
of  witnesses  are  to  be  paid  by  the  party  intro- 
ducing it.  See  No.  376  and  Foster  vs.  Breen, 
2  L.  D.,  232. 

Where  hearing  is  ordered  on  allegations  of 
fraud  against  an  existing  patent,  by  one  who 
purposes  entering  the  land,  each  of  the  par- 
ties should  pay  the  expenses  of  introducing 
his  own  testimony.    2  L.  D.,  761 ;  No.  818. 

Decision. 

Will  not  be  made  on  hypothetical  cases,  or 
questions  iiTegularly  presented.  2  L.  D., 
765;  No.  865. 

The  decisions  of  a  court  may  not  be  at, 
talked  in  a  collateral  proceeding.  2  L.  D., 
365;  No.  1292;  see  No.  1311. 

Where  the  decision  was  that  "  no  subse- 
quent amendment,  except  for  error  or  mistake, 
can  operate  to  defeat  a  ri;;ht  previously  initi- 
ated," and  the  case  raised  no  question  of  error 
or  mistake,  it  is  c&i/er  dictuvi.  2  L.  D.,  575^ 
No.  1109.  ^ 
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Withdrawal  of  appeal  (private  claim)  leaves 
the  decision  final.     2  L.  D.,  394;  No.  1303. 

Dismissing  a  contest,  alleging  failure  to 
•comply  with  timber-culture  law,  amounts  only 
to  a  verdict  of  not  proven.  2  L.  D.,  30S; 
No.  1850, 

Filing  a  new  contest,  after  dismissal  of  a 
former  contest  for  prematurity,  is  an  assent  to 
the  action  and  binds  the  contestant.  2  L.  D., 
6g ;  No.  402. 

Return  of  an  application  with  explanation 
that  deposits  for  fees  and  commissions  is  insuf- 
ficient, which  is  not  denied,  is  not  a  final  de- 
cision (rejection)  justifying  appeal.  2  L.  D., 
279;  No.  1S08. 

The  Commissioner  may  not  execute  a  decis- 
ion  of  the  Secretary  otherwise  than  as  made ; 
when  the  record,  with  the  decision,  is  re- 
turned, it  is  in  the  nature  of  a  remittitur  in 
courts  of  taw.     2  L.  D..  523 ;  No.  1403. 

A  decision  of  the  General  Land  Office  (re- 
specting residence  on  homesteads),  though  er- 
roneous, is  a  solemn  exposition  of  the  law  so 
long  as  it  remains  in  force,  upon  which  set- 
tlers have  the  right  to  rely  ;  hut  one  pleading 
such  a  decision  in  his  defense,  upon  allegation 
of  a  violation  of  the  law,  must  prove  that  in 
fact  he  was  guided  by  it.     2  L.  D.,  154 ;  No. 

373. 

Circular  instructions  of  the  Land  Depart- 
ment (that  entry  on  land  in  the  possession  of 
a  settler  is  invalid)  in  force  at  initiation  of  a 
contest,  though  subsequently  revoked,  protect 
the  contestant.     2  L.  D.,  67  ;  No.  396. 

Until  a  ruling  (erroneous)  construing  a 
statute  is  changed,  it  has  all  the  force  of  law, 
and  rights  acquired  or  acts  done  under  it 
while  in  force  must  be  regarded  as.  legal.  2 
L.  D.,  711 ;  No.  735;   see  Nos.  175,  1997. 

For  effect  of  erroneous  rejections  and  of 
other  errors  and  neglects,  see  under  Land 
Deparimeni. 

As  to  the  decisions  of  predecessors,  see  Re- 
view t  infra. 


Appeal. 


TIME    AND   NOTICE. 


Estops  the  appellant  from  denying  the  full 
jurisdiction  of  the  appellate  tribunal,  even 
tlAigh  the  adverse  parlies  are   themselves 

55 


chargeable  with  laches.     2  L.  D.,  29;  No. 
286. 

The  words  "  I  desire  to  appeal,  "  with  as- 
signment of  grounds  and  promise  to  file  argu- 
ment, is  a  sufficient  notice  of  apjxial  (private 
claim).  2  L.  D.,  391;  No.  874;  see  Nos. 
862,  1287. 

Failure  to  appeal  in  time  because  of  tempo- 
rary closing  of  local  office  is  excusable.  2  L. 
D.,  211;  No.  404. 

An  appeal  not  filed  in  time  may  be  consid* 
cred  where  the  interests  of  the  Government 
are  involved  (as  where  land  claimed  as  agri- 
cultural is  alleged  to  be  mineral),  or  where 
justice  is  facilitated  and  promoted.  2  L.  D., 
716,  720;  Nos.  723,  724. 

Failure  to  appeal  in  time  is  excusable 
where  the  party  died  ;  if  laches  is  not  imput- 
able to  decedent,  it  is  not  imputable  to  his 
privy  in  estate  (assignee)  not  notified.  2  L. 
D.,  769;  No.  700. 

Where  an  appeal  is  tardily  asserted, if  it  in- 
volves rights  (under  Alherton  rs.  Fowler) 
which  seem  to  demand  consideration,  the  case 
will  be  considered.     2  L.  D.,  598;  No.  uo8. 

Copy  of  notice  of  appeal  need  not  be  served 
on  the  appellee,  when  the  appeal  is  from  a 
decision  of  the  local  office.  2  L.  D.,  612; 
No.  1076,  but  see  Rule  70  of  Practice,  approved 
August  13,  1885. 

Where  notice  of  Commissioner's  decision 
(private  claim)  is  served  on  attorneys  in 
Washington,  and  by  the  local  officers  on  the 
party  or  his  local  attorney  (in  Colorado),  lime 
will  begin  to  run  from  date  of  the  latter  ser- 
vice. 2  L.  D.,  374;  No.  1307  ;  sec  also  No. 
1022. 

The  ten  days  extra  allowed  for  appeal,  by 
Rule  87,  applies  only  where  notice  has  been 
sent  through  the  mails  by  the  local  office.  2 
L.  D.,  715;  No.  723. 

FOR  WHAT. 

Will  not  lie  from  interlocutory  decision  (or- 
dering hearing)  of  Commissioner.  2  L.  D., 
40,  581 ;  Nos.  340,  1080. 

A  decision  (private  claim)  finally  disposing 
of  a  question  (the  right  of  substitution  or  in- 
terplea)  though  not  of  the  case  in  which  it  is 
raised,  it  is  not  interlocutory,  and  is  therefore 
subject  to  appeal.     2  L.  D.,  374 ;  No.  1307. 
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The  acceptance  of  a  mineral  application 
filed  upon  a  homestead  entry,  against  rules, 
impairs  the  entry  and  justifies  appeal.  2  L. 
1^.1  7»3;  No.  722. 

A  return  of  an  application  with  explanation 
that  the  deposit  for  fees  and  commissions  is 
insufficient,  which  is  not  denied,  is  not  a  de- 
cision justifying  an  appeal.  2  L.  D.,  279; 
No.  iSoS. 

Where  the  law  directs  the  surveyor-gen- 
eral (New  Mexico)  to  report  m  relation  to 
private  claims  to  Congress,  appeal  to  the 
Land  Department  will  not  lie.  2  L.  D.,410; 
No.  1296;  see  No.  1298. 

MISCELLANEOUS. 

By  a  party  not  in  interest;  see  Stranger, 
infra. 

Entry  (homestead)  may  not  be  made  pend- 
ing an  appeal  from  the  rejection  of  a  prior  ap- 
plication.    2  L.  D.,  270;  No.  1826. 

Dismissal  of  contest  by  the  local  oiBcers, 
while  the  case  is  pending  on  appeal,  is  error. 
2  L.  D.,  245 ;  No.  1856. 

Withdrawal  of  an  appeal  (private  claim) 
leaves  the  decision  6nal.     2  L.  D.,  395  ;  No. 

1303. 
In  appeal  before  Secretary,  when  there  are 

pending    before   the    Commissioner  several 

other  appeals  involving  the  right  to  the  same 

tract,  the  entire  controversy  may  be  disposed 

of,  in  order  to  avoid  the  evils  of  a  multiplicity 

of  suits.     2  L.  D.,  59 ;  No.  328. 

In  appeal  to  the  Secretary,  questions  prop- 
erly requiring  primary  action  by  the  Commis- 
sioner (boundaries  of  a  private  claim)  will  not 
be  considered.     2  L.  D.,  650;  No.  1716. 

On  an  appeal  to  the  Secretary,  cases  involv- 
ing the  same  principle,  but  concerning  different 
parlies  and  tracts,  should  be  transmitted  sep- 
arately.    2  L.  D.,  29,  215  ;  Nos.  286,  390. 

A  party  (defeated)  to  an  appeal  is  a  party  to 
the  case  until  it  is  closed  by  execution  of  the 
decree  (by  the  Commissioner),  and  may  call 
attention  to  the  manner  in  which  it  is  exe- 
cuted.    2  L.  D.,  523,  595 ;  Nos.  1403,  1095. 

Stranger. 

May  not  inspect  the  papers  in  a  case,  unless 
as  the  attorney  of  record.     Commissioner  Mc- 


Farland  to  register  and  receiver,  Huron,  Dak., 
September  28,  1883,  2.  L.  D.,  222. 

Appeal  by  a  party  not  in  interest  (public 
lands  of  San  Jose)  will  be  dismissed.  2  L, 
D.,  362;  No.  1309;  sec  No.  1314. 

May  institute  contest  against  forfeited  or 
abandoned  homestead  or  timber-culture  claims, 
but  not  against  pre-emptions.  2  L.  D.,  219 ; 
No.  1092 ;  but  see  new  Rules  of  Practice  ap- 
proved August  13,  1885. 

May  not  have  reinstated  a  desert  land  en- 
try, which  was  duly  relinquished  and  canceled, 
though  he  claims  to  have  purchased  a  valu- 
able interest  in  it.    2  L.  D.,  24;  No.  139. 

Motion  of  to  dismiss  contest  for  failure  to 
set  out  a  sufficient  cause  of  action,  should  not 
be  received.    2  L.  D.,  217,  220;  Nos.  1822, 

873. 
Contest  will  not  be  dismissed  on  motion  of, 

alleging  initiation  for  speculative  purposes, 

and  he  has  ro  right  of  appeal,  nor  ground  for 

a  writ  of  certiorari,     2  L.  D.,  68;  No.  398; 

see  also  Nos.  612,  635,  1 217,  1226,  1996. 

When  decision  against  a  contestant  is  final, 

he  becomes  a  stranger  in  the  case,  though 

with  the  right  to  see  that  judgment  is  properly 

executed.     2  L.  D.,  594;  No.  1095. 

Certiorari. 

Is  not  a  writ  of  right,  but  issues  in  the  dis- 
cretion of  the  petitioned  tribunal,  on  a  prima 
facie  showing  of  substantial  injustice  in  the 
action  of  the  court  below.  2  L.  D.,  769 ;  No. 
700. 

Is  not  necessary  where  an  appeal  is  errone* 
ously  refused,  but  an  order  will  issue  to  allow 
the  appeal.     2  L.  D.,  211 ;  No.  404. 

Will  not  be  granted  upon  allegation  by  a 
stranger  that  contest  was  initiated  for  specula- 
live  purposes.  2  L.  D.,  67 ;  No.  398 ;  see 
also  Nos.  612.  635,  1217,  1226,  1996. 

Applicant  for,  must  furnish  copy  of  decis* 
ion  which  he  wishes  to  be  reviewed,  or  set  out 
a  specific  recital  of  it.    2  L.  D.,68;  No.  398. 

Applicant  for,  must  make  a  prima  facie 
showing  of  matter  subject  to  su])ervision,  sa 
that  a  reasonable  presumption  of  error  or  over- 
sight is  raised,  and  the  Department  convinced 
that  its  intervention  is  required  for  proper  ad- 
ministration of  public  business  or  prevention 


8DPPLBIIBNT  AND  INDEX. 


486 


of  |X)8sible  injuxy.    2  L.  D.,  215,  419;  Nos. 
861, 1298. 

Assignment  of  error  on  refusal  of  the  Sec- 
retary to  reverse  the  Commissioner  in  cerHo^ 
rati  proceedings  is  meaningless,  no  issue  hav- 
ing been  made  before  the  Department.  2  L. 
D.I  743 ;  No.  740. 

Review. 

Motion  for  review  of  a  predecessor's  de- 
cision will  be  entertained  where  it  is  alleged 
that  newly  discovered  and  material  facts  are 
presented,  which,  if  before  considered,  would 
have  changed  the  judgment.  2  L.  D.,  564; 
No.  1430. 

Secretary's  decision  dismissing  a  timber- 
culture  contest,  made  on  an  imperfect  record 
(failure  to  show  that  an  application  for  the 
land  has  been  filed),  will  be  reviewed,  and 
any  consequent  error  rectified.  2  L.  D.,  247  ; 
No.  1864;  see  also  135  overruling  1785. 

When  a  case  involving  purely  questions  of 
law  is  decided  in  an  appellate  tribunal,  rear- 
gument  is  never  heard  except  when  based  upon 
the  suggestion  of  some  member  of  the  court 
who  concurred  in  the  judgment.  2  L.  D., 
845;  No.  1408. 

Alleged  error  in  construing  a  statute,  or  de- 
reliction in  respect  of  the  consideration  given 
it,  is  not  ground  of  review.  2  L.  D.,  845 ; 
No.  1408. 

Rehearing. 

Will  not  be  allowed  unless  the  grounds  for, 
assigned,  bring  the  case  (private  claim)  within 
the  rules  and  well-established  principles  re- 
lating to  new  trials.     2  L.  D.,  344 ;  No.  1288. 

Will  not  be  ordered,  where  the  evidence 
proposed  to  be  offered  would  be  merely  cu- 
mulative.    2  L.  D.,  721 ;  No.  724. 

Where  all  the  parties  interested  had  full 
opportunity  to  be  heard  on  the  question  (ap- 
proval of  survey),  and  no  new  matter  of  fact 
or  law  is  presented,  denied.  2  L.  D.,  345 ; 
No.  1295. 

Will  be  allowed  for  the  purpose  of  showing 
that  collusion  between  the  entryman  and  the 
contestant's  attorney  defeated  the  hearing  on 
its  meriu.    2  L.  D.,  583;  No.  1102. 


Ex  parte  affidavits,  after  judgment,  are  to 
be  received  with  great  caution »  for  the  reason 
that  they  are  apt  to  encourage  fraud.  2  L. 
D.,  720 ;  No.  724. 

Rules  of  Practice. 

(See  pages  v.  to  xxiv.) 

Are  made  to  aid  in  the  just  and  equitable 
disposition  of  the  public  lands,  and  may  not 
hinder  and  delay  such  disposition.  2  L.  D.^ 
258;  No.  1846. 

Are  not  to  be  permitted  to  defeat  the  oper* 
ation  of  the  law.  2  L.  D.,  58,  232;  No.. 
328,  and  Foster  v.  Breen,  2  L.  D.,  232. 

It  is  in  the  power  of  a  court  to  suspend  it» 
own  rules,  or  to  except  a  particular  case  front 
their  operation,  whenever  the  purposes  of  jus« 
lice  require  it.     2  L.  D.,  720;  No.  724. 

A  regulation  in  contravention  of  a  statutory 
right  is  inoperative.  2  L.  D.,  282, 283  ;  Nos. 
1815,  1820. 

A  technical  violation  of  a  rule  (53)  should 
not  overthrow  an  amicable  agreement  (divi- 
sion  of  the  land)  settling  a  controversy.  2  L. 
D..  257;  No.  1846. 

The  practice  of  the  officers  of  the  land 
office  does  not  impair  the  real  and  just  rights 
of  claimants.     2  L.  D.,  849;  No.  1816. 

Preferred  Right. 

Is  offered  as  the  only  adequate  means  of 
protecting  the  United  States  against  the  il- 
legal acquisition  of  public  lands,  and  it  is  the 
duty  of  the  Land  Department  to  encourage 
the  policy.     2  L.  D.,  260;  No.  1796. 

None  attaches,  where  the  contest  has  been 
improperly  brought.  2  L.  D.,  285 ;  No. 
1820 ;  see  also  135  overruling  1785. 

Is  a  mere  privilege,  which  the  contestant 
may  at  any  time  waive.  2  L.  D.,  41,  323, 
257;  Nos.  340,  1817,  1846. 

Is  akin  to  the  law  granting  to  the  informer 
a  moiety  of  the  penally  in  criminal  ca&es  ; 
by  acceptance  of  the  Information  contestant 
acquires  the  right  to  furnish  the  proofs  and 
obtain  the  reward.  2  L.  D.,  61,  167;  Nos. 
328,  350 ;  see  also  No.  550. 

Is  not  acquired  by  procuring  cancellation 
of  a  filing  (preemplion) ;  issue   of  the   con- 
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test  must  be  cancellation  of  an  entry.     2  L. 
D.,  581 ;  No.  1034. 

Is  not  barred  !)y  relinquishment,  and  en- 
try of  another,  ]>ending  the  contest.  2  L.  D., 
2G6,  283;  Nos.  1870,  1820;  see  Nos.  1953, 
1070, 1857. 

The  existence  of,  does  not  bar  an  applica- 
tion, which  should  be  received,  subject  to  the 
preferred  right.     2  L.  D.,  276,  321 ;    Nos. 
1803,  1805. 

An  entry  made  pending  a  preferred  right, 
which  the  contestant  relinquished  while  the 
•question  was  on  appeal,  is  allowed  to  stand. 
3  L.  D.,  323;  No.  1817. 

Where  the  preferred  right  of  contestant 
{timber  culture)  was  waived  by  an  amicable 
and  executed  a;Treement  (dividing  the  tract) 
with  a  third  person,  whose  entry  had  been  al- 
lowed pending  the  contest  (in  violation  of 
Hule  53)  th«»  entries  thereunder  made  arc  al- 
lowed to  stand.     2  L.  D.,  257  ;  No.  1S46. 

Contestant  against  timber  culture  entry  has 
a  preferred  ri^ht  of  entry  under  Sec.  2,  Act 
of  May  14,  1880.     2  L.  D.,323;  No.  1817. 

Attaches  where  contest  (limber  culture)  on 
the  ground  of  illegal  inception  (land  not  de- 
void of  timl)er)  has  been  allowed,  and  the  en- 
try canceled  in  consequence.  2  L.  D.,  290, 
304;  Nos.  1832,  1864. 

Attaches  where  the  contestant  (timber  cul- 
ture) lias  proved  the  charge,  though  he  failed 
to  file  application  for  the  land.  2  L.  D.,  307* 
319;  Nos.  1850,  i860. 

Where  a  contestant  (homestead)  has  ob- 
tained judgment  in  his  favor  by  the  local  offi- 
<:ers,  or  on  appeal,  which  becomes  final,  his 
right  of  entry  attaches  at  dale  said  judgment 
•becomes  final,  and,  if  duly  exercised,  bars  a 
purchaser  (Act  of  June  15,  l88o)  upon  appli- 
cation subsequently  filed.  2  L.  D.,  164;  No. 
350;  see  No.  550. 

Of  contestant  against  a  homestead  entry 
may  be  exercised  on  part  of  the  land  in  con- 
test and  a  contiguous  tract;  of  contestant 
against  a  timber  culture  entry  is  confined  to 
land  in  contest,  unless  less  than  160  acres, 
when  an  adjoining  tiact  may  be  included.  2 
L.  D.,  289  ;  No.  348.  I 


Payment  of  the  land  office  fees  is  a  pre- 
requisite to  the  right,  and  will  be  presumed 
(on  appeal)  wherever  the  contrary  does  not  ap- 
|)ear.     2  L.  D.,  323;  No.  1817. 

See  Abandonment^  Contestant^  Costs,  Prac- 
tice. 


Contestant. 

Right  of,  first  recognized  by  the  act  of  Maj 
r4,  1880.     I  L.  D.,  76;  No.  265. 

Cannot  transfer  right  of  contest,  i  L.  D.» 
76 ;  No.  265  ;  bat  as  to  transferees  or  mort- 
gagees of  entries  after  issue  of  final  certificate, 
see  Nos.  853,  945,  948,  955, 11 20,  1210. 

As  defined  by  the  act  of  June  14,  1878.  I 
L  D.,  160;  No.  1794. 

Preference  right  rests  upon  the  establish' 
ment  of  allegations,  i  L.  D.,  103 ;  No.  223 ; 
but  sec   Nos.  437.  531,    1870,   1857,    1953, 

'959. '96'. 
Acquired  by  successful  contestant,  cannot 

be   assigned.     I  L.    D.,  42,   76,  486 ;  Nos. 

231,265,  1763. 

Section  2,  act  of  May  14,  1880,  construed 
with  the  act  of  March  3,  1879.  i  L.  D.,  93; 
No.  281. 

Right  of  successful,  does  not  operate  to  re- 
serve the  land  during  the  period  allowed  for 
the  exercise  of  such  right.  I  L.  D.,  162, 
486;  Nos.  1795,  1763,  1805. 

Without  the  right  of  contest  under  the  tim- 
ber-culture law  there  can  be  no  preference 
right  acquired,  i  L.  D.,  626;  No.  1786; 
but  see  No.  135  overruling  No.  1785  (Bundy). 

Should  not  be  deprived  of  the  results  of  his 
contest  unless  there  are  controlling  reasons 
why  the  entry  should  not  be  canceled,  i  L. 
D.,  77;  No.  266. 

Is  not  accorded  for  successful  contest  against 
timber-culture  entry  for  illegality.  I  L.  D., 
421 ;  No.  1055;  but  see  No.  135  overruling 
No.  1785  (Bundy)  and  Rule  I  of  Practice,  ap- 
proved August  13,  1885. 

Awarded  without  respect  to  the  allegations 

on  vhich  the  contest  was  initiated.     I  L.  D., 

145  ;  No.  1779;  see  No.  135  and  Rule  1,  ttc^ 

The  right  of  the  successful  contcst-int   to 

waive  his  preference  right  is  one  with  which 
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'he   Government  has  no  concern.    3  L.  D., 
560;  No.  469. 

In  case  of  relinquishment  pending  contest 
entry  may  be  made  subject  to  the  right  of 
contestant.     3L.  D..  546;  No.  467. 

Preference  right  of,  dependent  upon  success 
and  not  to  l>e  defeated  by  relinquishment.  3 
L.  D.,  546;  No,  467 ;  but  see  Nos.  437,  531, 
1870,  1857.  1953, 1959, 1961. 

Waiving  his  rights  leaves  the  case  as  be- 
tween the  entryman  and  the  Government.  3 
L.  D.,  408;  No.  454. 

One  who  contests  successfully  an   illegal 
timber- culture  entry  acquires  a  preferred  righ 
of  entry.     3  L.  D.,  184;  No.  1884. 

Who  is  successful  must  make  affidavit  that 
he  has  not  exhausted  his  right  since  filing  ap 
plication  before  his  entry  will  be  allowed.     3 
L.  D..  360;  No.  1882. 

Admitted  as  amicus  curia  is  entitled  to  a 
preferred  right  of  entry  under  the  act  of  May 
14,  x88o,  if  he  procures  a  cancellation.  3  L. 
D.»  17  ;  No.  416. 

One  who  successfully  contests  a  desert  land 
entry  is  entitled  to  a  preference  right  of  entry 
under  ihe  act  of  May  14,  1880.  3  L.  D., 
69;  No.  146;  see  Nos.  134,  170,  171. 

Agamst  a  homestead  entry  is  not  required 
by  law  to  be  a  qualified  homesteader.  3  L. 
D.,  17;  No.  416. 

The  preferred  right  of,  is  personal,  and  on 
his  death  the  case  is  between  the  Govern- 
ment and  the  entryman.  3  L.  D.,  5 ;  No. 
412;  sec  Nos.  616,  1983. 

Failure  to  appear  at  hearing  fatal  to  his  con- 
test.    3  L.  D.,  565  ;  No.  1910. 

Right  of  second,  relates  back  to  the  date  of 
filing  contest  affidavit.    4  L.  D.,  506 ;  No.  531. 

Qualification  of,  to  enter  not  required  in 
case  of  attack  upon  al}andoned  homestead 
entry.     4  L.  D.,  185 ;  No.  488. 

Of  timber-culture  entry  estopped  from  set- 
ting up  want  of  cultivation  where  he  had 
charge  of  the  land  for  that  purpose.  4  L.  D., 
205;  No.  1921. 

Right  of  the  successful,  rests  upon  the 
judgment  and  not  upon  the  clerical  act  of  can- 
cellation.   4  L.  D.,  248;  No.  1932. 


Right  of  successful,  to  credit  for  residence 
prior  to  the  actual  cancellation  of  the  entry 
attacked.    4  L.  D.,  287;  No.  501. 

The  right  of  a  successful,  against  a  timber— 
culture  entry  is  not  affected  by  the  possession 
of  the  defaulting  entryman.    4  L.  D.,  508; 
No.  1958. 

Preference  right  may  be  waived.  4  L.  D.,. 
535 ;  No.  538. 

Not  dependent  upon  the  kind  of  evidence 
upon  which  the  cancellation  is  procured.    4. 
4  L.  D..  461,  518;  Nos.  526,  533. 

Will  not  be   affected  by  the  contestant's 
I  former  relation  to  the  land.     4  L.    D.,  19; 
No.  477. 

Acquired  by  successful  attack  for  fraud  or 

illegality.    4  L.  D.,  370,  461 ;    Nos.  1946,. 
526. 

Not  dependent  upon  qualification  at  date 
of  bringing  the  contest.  4  L.  D.,  203 ;  No. 
1183. 

Not  considered  prior  to  application  for  the* 
land.    4  L.  D.,  393  ;  No.  511. 

Acquired  by  successful  attack  upon  swamp- 
selection.     4  L.  D.,  497;  No.  1739. 

Contestant  must  act  in  good  faith.     5  L.  D.,. 
358 ;  Nos.  1 2 17, 1226;  see  also  Nos.  398, 529^ 
531,  612,  635,  1996. 

Motive  of,  in  attacking  entry  not  material 
to  defense.     5  L.  D.,  296;  No.  585. 

Qualifications  of,  to  enter  not  considered  in 
contest  against  homestead  entry.     5   L.  D.,. 
259.  296;  Nos.  574.  585. 

Wiihdrawal^f,  on  appeal  will  not  prevent 
action  of  the  Department  on  the  evidence.  5 
L.  D.,  40,  385  ;   Nos.  1966,  589. 

The  thirty  days  preference  right  begins 
from  the  receipt  of  notice  of  cuncellation.  5 
L.  D.,  183;  No.  566. 

Not  defeated  because  the  entry  was  can- 
celed on  record  evidence.  5  L.  D.,  403 ;  No. 
533;  see  No.  526. 

Is  accorded  the  successful  contestant  of  a 
desert-land  entry.     5  L.  D.,  694,  708;  Nos.. 
171,  134;  see  Nos.  146,  170. 

Death  of  contestant  terminates  right  ac- 
quired by  contest.  5  L.  D.,  368 ;  No.  1983  ;. 
see  Nos.  412,  616. 

Not  acquired  through  suit  brought  for  the 
purpose  of  selling  the  right  of  contest.     5  L^ 
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^•i  358;  Nos.  1217  ;  sec  No.  1226;  sec  also 
Nos.  398,  529,  531,  612,  63s,  1996. 

Not  asserted  within  statutory  period  is  a 
waiver  of  rights  gained  by  contest.  5  L.  D., 
"5;  No.  559. 

Not  dependent  upon  intention  to  use  the 
same  when  bringing  suit.  5  L.  D.,  358 ;  No. 
1217. 

Restricted  to  the  rights  gained  by  contest. 
5  L.  I).,  248;  No.  579. 

May  be  secured  through  contest  against  a 
homestead  entry  by  alien  if  qualified  when 
the  entry  is  canceled.    5  L.  D.,  259 ;  No.  574. 

If  sold,  relinquishment  may  be  filed  without 
specific  authority  therefor  from  the  contestant. 
5  L.  D.,  293;  No.  1975. 

If  relinquished  the  land  is  open  to  first  legal 
application  after  cancellation.  5  L.  D.,  293 ; 
No.  1975. 

Waived  by  withdrawal  of  contest.  5  L.  D., 
451;  No.  1988;  see  No.  1948. 

Sec  Application^  Entry. 


Continuance. 


Sec  Practice. 


Costs. 


Equally  apportioned  in  case  of  hearing  or- 
dered to  ascertain  in  whom  the  right  of  entry 
exists.     3  L.  D.,  449;  No.  457. 

On  cross-examination  taxed  to  the  party 
making  the  same,  in  contest  and  protest  cases. 
3  L.  D.,  333;  No.  904;  but'  see  Rules  54  to 
58  of  Practice,  approved  August  13,  1885. 

Each  party  to  pay  his  own,  in  contest  upon 
final  proof.  3  L.  D.,  247 ;  No.  897 ;  but  see 
Rules  54  to  58  of  Practice,  approved  August 

13.  «885- 
The  contestant  against  a  homestead  entry 

must  pay  all  the  costs   of  the  contest.     3  L. 

D.,  51 ;  No.  422;  but  see  Rules  54  to  58  of 

Practice,  approved  August  13,  1885. 

The  plan  tiff  having  rested  his  case  on  the 

admitted  testimony  of  his  absent  witnesses, 

and  paid  the  costs  to  that  point  of  the  case,  is 

not  excused  from  paying  the  costs  of  taking  the 

testimony  of  defendant's  witnesses,    3  L.  D., 


51 ;  No.  422 ;  but  see  Rules  54  to  58  of  Prac 
lice,  approved  August  13,  1885. 

Contestants  required  to  deposit  for  a  reason- 
able estimate  of  preliminary  costs,  and  addi- 
tional deposits  may  be  required  if  found  nec- 
essary. 3  L.  D.,  194  ;  No.  S93  ;  but  see  Rules 
54  to  58  of  Practice,  approved  August  13 
1885. 

Costs  of  transcribing  cross-examination 
charged  to  the  party  making  the  same.  3  L. 
D.,  194 ;  No.  893  ;  but  see  Rules  54  to  58  of 
Practice,  approved  August  13,  1885. 

Protracted  hearings  and  vexatious  accumu> 
lation  of  costs  are  within  the  control  of  the 
local  office.  3  L.  D.,  194;  No.  893;  but  see 
Rules  54  to  58  of  Practice,  approved  August 
13.  1885. 

The  **  land-office  fees  "  referred  to  in  sec- 
tion 2  of  the  act  of  May  14,  1880,  are  the  costs 
of  contest.     4  L.  D.,  19 ;  No.  477. 

To  be  paid  by  contestant,  though  the  evi- 
dence is  taken  before  a  stenographer,  on  agree- 
ment. 4  L.  D.,  207 ;  No.  93 z  ;  but  see  Rules 
54  to  58  of  Practice,  approved  August  1 3, 
1885. 

See  Accounts,  Fees,  Practice, 


Court  of  Claims. 

Jurisdiction  of,  to  consider  referred  cases. 
4  L.  D.,  5,  14;  No.  1732. 

Reference  of  cases  to,  discretionary  with  the 
Department.    4  L.  D.,  443 ;  No.  1349. 

Not  an  appellate  court  for  reviewing  decis- 
ions of  the  Department.     4  L.  D.,  443 ;  No. 

1349- 

Case  pending  before  the  General  Land  Of- 
fice not  referred  to.    4  L.  D.,  375  ;  No.  778. 


Cultivation. 

See  Entry,  Homestead^  Pre-emption,  Resi- 
dence. 


Deposition. 

Notice  of  taking.    4  L.  D.,  377 ;  No.  508. 

Evidence  taken  before  a  stenographer,  oti 

agreement,  is  not  a  "  deposition  "  within  the 
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meaning  of  Rule  56.    4  L.   D.,  208;  No. 

In  taking,  the  cross-inlerrogatones  to  be 
filed  cover  all  right  of  cross-examination.  4 
L.  D.,  377  ;  No.  508. 

See  Evidence, 


Decisions. 

For  rulings  in  relation  to,  see  under  Contest. 


Desert  Lend. 

Is  not  reclaimed  unless  water  in  sufficient 
quantity  for  cultivation  is  carried  upon  the 
land.  I  L.  D„  26;  No.  138;  see  Nos.  150, 
153,  162, 163,  167. 

Title  to  water  used  for  reclamation  must 

be  by  bona  fide  prior  appropriation.     I  L.  D., 

26;  No.  138;  see  Nos.  150,  153,  162,  163, 
167. 

The  word  "  reclaim  *'  considered  and  de- 
fined. I  L.  D.,  26 ;  No,  138 ;  see  Nos.  150, 
153,  162,  163,  167. 

Reclamation  shown  by  crops  actually  raised. 
I  L.  D.,  26;  No.  138;  see  Nos.  150,  153, 
162,  163,  167. 

Land  which  produces  grass  suitable  for  hay* 
and  is  of  the  same  general  character  as  neigh- 
boring lands  which  have  produced  agricul- 
tural crops  without  irrigation,  is  not.  2  L. 
D.,  18;  No.  141. 

Land  which  produces  a  crop,  though  an 
inferior  one,  whether  of  grass,  wheat,  barley, 
or  other  crop  to  which  the  soil  and  climate 
are  adapted,  which  is  a  fair  reward  for  the 
expense  of  producing  it,  is  not.  2  L.  D.,  19 ; 
No.  142. 

Land  which,  one  year  with  another,  for  a 
series  of  years,  will  not,  without  irrigation, 
make  a  fair  return  to  the  careful,  ordinarily 
skillful,  and  industrious  husbandman,  is.  2  L. 
D.,  19;  No.  142. 

Land  which,  without  irrigation,  fails  year 
after  year  to  return  even  the  seed,  and  which 
yields  crops  of  grain  of  so  poor  a  quality 
that  they  must  be  cut  for  hay,  is.  2  L.  D., 
20;  No.  142. 


Lassen  county,  California,  lies  in  a  section 
of  the  country  designated  by  Powell  as  *•  the 
arid  region."     2  L.  D.,  21 ;  No.  142. 

The  law  restricts  one  person  to  an  entry 
of  one  tract,  in  a  compact  form,  not  exceed- 
ing 640'  acres.     2  L.  D.,  22  ;  No.  143. 

Three  entries,  aggregating  1,760  acres,  not 
reclaimed  within  three  years,  assigned  to  a 
third  person  on  day  of  entry,  and  appearing 
to  have  been  made  for  the  benefit  of  the  as- 
signee, were  made  in  fraud  of  the  law.  2  L. 
D.,  22 ;  No.  143. 

Want  of  harmony  between  decision  of  De- 
partment and  circular  of  March  12,  1877, 
pointed  out.     2  L.  D.,  24;  No.  143. 

Failure  to  reclaim  for  four  years  after  entry 

shows  an  entire  want  of  good  faith.     2  L.  D., 
18;  No.  141. 

The  water  conveyed  upon  the  land  must  be 
in  quantity  sufficient  to  prepare  it  for  culti- 
vation.    2  L.  D.,  692;  No.  1605. 

The  conversion  of  a  worthless  tract  into 

grass  bearing  land  constitutes  reclamation.    3 
L.  D.,  9;  No.  145. 

Entry  will  not  be  disturbed  where  the  de- 
fault in  reclamation  is  cured  before  contest 
is  brought.    3  L  D.,  9;  No.  145. 

The  only  reclamation  specified  in   the  act 

is  by  conducting  water  upon  the  land.     3  L. 
D.,  9;    No.  145. 

There  is  no  penalty  provided  for  failure 
to  reclaim,  but,  in  the  place  of  forfeiture, 
the  purchaser  is  required  to  advance  a  part 
of  the  purchase  price  as  an  assurance  of 
good  faith.     3  L.  D.,  9;  No.  145. 

Entries  for,  treated  as  pre-emptions  under 
the  act  of  May  14,  1880.  3  L.  D.,  71 ;  No. 
146;  see  also  Nos.  134,  170,  171. 

Assignments  of  entries,  made  while  the 
rule  was  in  force,  allowing  the  same,  will  b« 
protected.  3  L.  D.,  214 ;  No.  147 ;  see  also 
Nos.  140,  143,  161,  164. 

Where  an  assignr^ent  of  entry  is  recog- 
nized, the  assignee  will  be  entitled  to  all  the 
rights  of  the  entryman.     3  L.  D.,  215;  No. 

147. 

But  640  acres  may  be  acquired  by  one  per- 
son under  the  act.    3  L.  D.,  215 ;  No.  147. 

Patent  for,  upon  an  assigned  entry,  will 
issue  in  the  name  of  the  entryman.  3  L.  D., 
216;  No.  147. 
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Only  surveyed  in  Ihe  course  of  public  sur- 
vey except  under  Sec.  2401  R.  S.  3  L.  D., 
325.  3^^  ;  Nos.  148,  95 ;  see  No.  149. 

Will  not  be  surveyed  under  the  deposit 
system,  without  showing  settlement.  3  L.  D., 
331 ;  No.  149. 

Lands  that  naturally  produce  grass  are  not. 
4L.  D..  33;  No.  152. 

Lands  partly  desert  and  partly  agricultural 
cannot  be  entered  under  the  desert  act.  4  L. 
^f33'y  No.  152. 

Partial  reclamation  prior  to  application  calls 
for  special  showing  as  to  the  facts.  4  L.  D.» 
165 ;  No.  154. 

Reclaimed  land  not  subject  to  entry.  4  L. 
D.,  165 ;  No.  154, 

Case  of  Rivers  vs.  Burbank  cited  and  dis- 
tinguished.   4  L.  D.,  165  ;  No.  154. 

Entry  for,  in  the  interest  of  another  not  per- 
mitted.   4  L.  D.,  445 ;  No.  159. 

Transfers  before  patent  to  be  inqaired  into. 

4  L.  D.,  34;  No.  152. 

Clear  proof  as  to  the  character  of  the  land 
required  where  the  field  notes  describe  it  as 
"  first  rate  "  and  the  plat  shows  a  river  cross- 
ing the  section.    4  L.  D.,  261 ;  No.  155. 

Circular  regulations,  June  27, 1887.  5  L. 
D.,  708;  No.  134. 

Entry  in  good  faith  may  include  some  non- 
irrigable  land.     5  L.  D.,  481 ;  No.  167. 

Entry  of,  may  not  embrace  timber  land.  5 
L.  D.,  595  ;  No.  168. 

Iftnkcn  under  the  homestead  law  compli- 
ance with  its  terms  must  be  shown.  5  L.  D., 
296 ;  No.  585. 

Right  to  take  before  survey  and  eflfect  of. 

5  L.  D.,  527;  No.  1634. 

Assignments  before  final  proof  recognized 
prior  to  April  15,  1880.  5  L.  D.,  21,  595; 
Nos.  161,  168;  see  also  Nos.  147,  140,  143' 
164. 

One  person  cannot  take  more  than  640 
acres,  either  as  entryman  or  assignee.  5  L. 
D.,  19,  21,  167,  595  ;  Nos.  161,  164,  168. 

Patent  will  issue  to  entryman  though  assign- 
ment is  recognized.    5  L.  D.,  167;  No.  164. 

Assignment  of  entry  made  under  the  former 
rulings  of  the  Department  recognized.  5  L. 
D.,  167,  595 ;  Nos.  164,  z68. 


Diligence. 

In  ascertaining  the  fact  of  cancellation  of  the 
entries,  must  be  exercised  by  settlers  on  a})an- 
doned  homestead  claims.  2  L.  D.,  89 ;  No» 
320. 

In  land  claims,  the  party  who  takes  the 
initial  step,  if  it  is  regularly  followed  up  to 
patent,  is  deemed  to  have  acquired  the  belter 
right  to  the  premises.    2  L.  D.,  167 ;  No.  350. 

After  filing  application  and  depositing  fees 
and  commissions  prior  to  cancellation  of  a 
prior  entry,  failure  to  enter  for  six  months 
after  cancellation  shows  want  of  ordinary  dili* 
gence.     2  L.  D.,  50 ;  No.  290. 

See  also  Negligence, 


DIstriot  01llcert« 
See  Lxmd  Department. 


Donation. 

Provided  to  secure  permanent  settlement 
and  occupation  of  the  coantry.  I L.  D.,  279 ;. 
No.  186. 

Filing  notification  operates  to  segregate  the 
land,     z  L.  D.,  303;  No.  178. 

Patent  to  but  one  claim  can  issue  to  any 
person  in  his  own  right.     I   L.  D.,  292;  No.^ 

177. 

Under  the  New  Mexican  act  selections 
were  required  to  l>e  made  prior  to  January  i». 
1858.     I  L.  D.,  279,  284;  Nos.  186,  189. 

Where  no  certificate  has  issued  the  claim 
cannot  be  docketed  in  the  General  Land 
Office.     I  L.  D.,  284;  No.  189. 

Rights  of  bona  fide  settlers,  who  failed  in. 
the  matter  of  filing  notification,  protected  by 
the  act  of  1864.     I  L.  D.,  305  ;  No.  182. 

On  the  death  of  claimant  certificate  should 
issue  in  the  name  of  the  heirs  at  law.  I  L. 
D.,  291,  304;  Nos.  176,  180. 

On  the  death  of  the  settler  a  new  grant  is 
made  by  the  statute  to  the  heirs  at  law,  in- 
cluding the  widow,  if  there  is  one  ;  and  proof 
of  compliance  with  the  law  up  to  the  time  of 
his  death  is  sufficient.   I  L.  D.,  293;  No.  179^ 
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There  is  no  authority  for  partitioning  the 
land  among  the  donees  in  the  event  of  the 
claimant's  death.     I  L.  D.,  293 ;  No.  179. 

If  the  husband  could  not  have  become  a 
resident  lx:fore  December  i,  1^50,  or  any  time 
thereafter,  no  right  was  conferred  upon  the 
wi<Iow  by  section  8  of  the  act  of  1S53.  I  L. 
D.,  296;  No.  1S4. 

Under  the  Ore;Ton  act  title  does  not  vest 
in  the  settler  until  all  the  conditions  are  fully 
performed.     1  L.  D.,  279 ;  No.  186. 

Patent  cannot  issue  for  land  wifliin  the 
formil  claim  of  another,  though  such  action  is 
loaght  as  the  result  of  an  agreement  Ijetween 
the  parties,     i  L.  D.,  294;  No.  z8i. 

Amendment  of  claim,  on  completion  of  res- 
idence, to  include  other  land,  not  permitted. 
1  L.  D.,  303;  No.  178. 

Claim  may  lie  relinquished  and  taken  by 
the  donee  either  as  a  homestead  or  pre-emp* 
lion.     I  L.  D.,  283 ;  No.  188. 

The  occupancy  and  improvements  of  claim- 
ant, though  not  of  such  character  as  to  entitle 
him  to  the  land  under  the  donation  law,  may 
be  protected  under  the  homestead  or  pre-emp- 
tion law.     I  L.  D.,  284 ;  No.  189. 

A  claim  (New  Mexico)  founded  upon  a 
settlement  made  subsequently  to  January  I, 
1S58,  is  invalid  in  its  inception.  2  L.  D.,  406, 
407,408;  Nos.  190,  191,  192;  see  also  Nos. 
1 86,  189,  209. 

Where  settlement  was  in  fact  made  in  1853, 
though  claimed  as  in  1863,  the  notification 
may  l>e  amended.     2  L.  D  ,  409;  No.  196. 

Where  claim  is  invalid  for  want  of  settle- 
ment prior  to  January  i,  1858,  but  the  claim- 
ant has  made  bona  fide  improvements,  he  may 
be  allowed  to  make  pre-emption  or  homestead 
entry.  2  L.  D.,  408,409,410,411,412;  Nos. 
192,  196,  197,  201,  203. 

A  claim  void  on  its  face  (showing  settle- 
ment sutisequently  to  January  i,  1858)  does 
not  except  the  tract  from  a  railroad  grant  (.\t 
lantic  &  Pacific).     2  L.  D.,  522 ;  No.  1424. 

The  settler  (Oregon  and  Washington)  is  the 
actor  in  securing  the  grant,  who  alone  repre- 
lents  the  claim ;  until  the  final  proofs  are 
made  by  him,  his  acts  are  the  acts  of  his  wife, 
his  neglect  her  neglect  and  his  abandonment 
her  abandonment.    2  L.  D-,  81 ;  No.  360. 
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Right  to  the  land  is  not  perfect  and  com* 
plete  until  the  claimant  has  performed  all  the 
conditions  imposed  by  law ;  prior  thereto  he 
has  but  a  possessory  right.  2  L.  D.,  437,441, 
451 ;  Nos.  194,  182,  202;  see  also  N.  P.  R. 
R.  Ct>.  vs.  Peone,  2  L.  D.,  440. 

A  sale  of  the  claim   prior  to  obtaining  a 

complete  right  is  an  act  of  abandonment,  and 

a  forfeiture  of  any    privilege  the  claimant 

might  have  had  to  perfect  it  subsequently  by 

a  cjih  payment.    2  L.  D.,  438,  451 ;  Nos. 
194,  202. 
Where  an  alien  claimant,  having  declared 

his  intention  to  become  a  citizen^  died  before 

naturalization,  his  possessory  right  descended 

to  his  heirs,  and  patent  properly  issued   to 

them ;  application  by  purchasers  at  adminis-. 

trator's  sale  to  cancel  said  {latent,  and  to  issue 

patent  to  them,  is   denied.    2  L.   D.,  439; 
No.  807. 

The  acts  of  1853  and  1854  grant  the  privi- 
lege of  discontinuing  the  occupation  required  * 
by  the  act  of  1850,  and  making  a  payment  in 
lieu  thereof,  only  to  those  whose  claims  were 
surveyed  while  their  residence  and  culiivalion 
were  incomplete.     2  L.  D.,  438;  No.  194. 

Consideration  of  the  provisions,  in  the  sev- ' 
eral  donation  acts,  relatmg  to  notice.     2  L. 
D.,  440 ;  see  No.  182  and  N.  P.  R.  R.  Co. 
V5,  Peone,  2  L.  D.,440. 

The  act  of  June  25,.  1864,  was  designed  to 
place  a  donation  claimant  upon  the  same  foot- 
ing as  a  claimant  under  the  pre  empiion  law  ; 
that  is,  to  give  him  a  preferred  right  to  the 
land  until  the  time  fixed  for  filing  his  notice, 
and  afterwards,  if  no  adverse  right  intervened^ 
to  extend  the  preferred  right  to  tne  time  at 
which  he  actually  filed  the  notice.  2  L.  D., 
443;  see  No.  182  and  N.  P.  R.  R.  Cn.  vs, 
Peone,  2  L.  D.,  440. 

The  act  of  1S50  required  residence  for  four 

consecutive  years,  provided   checks  against 

speculation,  and  avoided  a  sale  liefore  patent ; 

act  of  1863  permitted  commutation  of  time  into 

money,  where  settlement  had  been  followed 

by  two  years'   residence   and    survey    been 

made ;  act  of  1854  reduced  to  one  year  the 

period  of  occupancy  authorizing  a  purchase, 

but  prohibiteil  a  «ale  except  where  there  had 

been   four  years'  residence.     2  L.  D.,  448 ; 
No.  202. 
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The  claim  in  question  is  canceled  for  fail- 
«Te  to  give  notice  and  to  prove  settlement,  as 
orequircd  by  Sees.  6  and  7»  Act  of  1850.  2  L. 
D.,  446 ;  No.  200. 

Where  claimant's  aftidavit,  asking  a  hearing 
■against  charges  of  abandonment,  shows  non- 
compliance with  requirements,  claim  will  be 
-canceled  without  hearing;  no  entry  allowed 
•until  after  public  surveys  are  made.  2  L.  D., 
445 ;  No.  199. 

Mission  Claims. 

A  religious  society  took,  under  act  of  Aa* 
^st  14, 1S48,'  only  the  land  then  actually  oc- 
cupied as  a  mission,  and  which  was  with  rea- 
sonable clearness  set  forth  by  specific  boun- 
diaries,  together  with  all  the  improvements 
thereon,  the  amount  in  no  case  to  exceed  640 
Jtcres.    2  L.  D.,  452 ;  No.  645. 

Where  a  church  building  was  erected  with- 
out a  surrounding  inclosure,  the  occupancy 
^as  limited  to  land  covered  by  the  building. 
:t  L.  D.,452;  No.  645. 

Patent  will  not  be  reissned,  changing  bpuii- 
4afy  lines  and  granting  a  greater  quantity  of 
land  on  the  showing  made.    3  L.  D.,  15 ;  No. 

«04. 

Four  years'  residence  are  requisite  to  secure 
title  by  occupation.    3  L.  D.,  59;  No.  205. 

The  claim  of  a  widow  who  showed  resi- 
dence and  cultivation  for  four  yean  is  not 
vecognized  as  falling  within  the  provisions 
«f  Sec.  5,  act  of  September  27, 1850,  the  same 
Iseing  limited  to  "  white  male  citisens."  3  L. 
D.,  74 ;  No.  206. 

A  relinquishment  of,  made  by  a  woman, 
vrithout  explanation  of  her  relationship  to  the 
^lonee,  will  not  be  accepted  as  a  basis  for  can- 
cellation of  the  claim.     3  L.  D.,  94;  No. 

On  the  proper  relinquishment  of  the  tract 
crroneoosly  included  within  the  patent,  a  re- 
issue will  be  made  in  accordance  with  the 
official  survey.    3  L.  D.,  139 ;  No.  826, 

New  Mexican  claim  rejected  because  resi- 
idence  and  cultivatjon  were  not  begun  prior 
to  January  I,  1858.  3  L.  D.,  189 ;  No.  209*, 
see  also  Nos.  186,  189,  190,  19I,  192,  196, 
■97,  201,  203. 


The  rights  of  the  donee  possessory  until  he 
htm  complied  with  the  law.  3  L.  D.,  479 ; 
No.  1444. 

Heirs  of  donee  must  show  compliance  with 
the  law  on  the  part  of  the  ancestor.  3  L.  D., 
471 ;  No.  208. 

Failure  of  heirs  to  make  final  proof  held 
to  constitute  abandonment.    3  L.  D.,  471. 

The  Land  Office  should  render  decision  on 
each  application  under  section  5  of  the  act  of 
July  17, 1854,  such  decision  to  be  final  in  the 
absence  of  appeal.    4  L.  D.,  103 ;  No.  210. 

Under  the  act  of  July  22, 1854,  residence 
and  settlement  must  be  contemporaneous,  and 
settlement  must  have  been  commenced  within 
the  time  specified  in  said  act.  4  L.  D.,  501 ; 
No.  211. 

On  approval  the  case  to  be  sent  to  the  De- 
partment for  final  action.  4  L.  D.,  103 ;  No. 
210. 

Children  not  entitled  under  the  fifth  sec- 
tion of  the  act  of  July  17, 1854,  if  either  or 
both  parents  have  received  a,  5  L.  D.,  427 ; 
No.  212. 

See  Risidetut, 


Duress. 


It  is  competent  to  show  that  an  abandon- 
ment was  caused  by  duress.  2  L.  D.,  573 ; 
No.  649. 

When  the  cause  of  the  absence  (Indian 
hostility)  has  l>een  removed  there  must  be  a 
prompt  return  to  the  land.  2  L.  D.,448;  No. 
202. 

Threats  and  other  acts  of  a  violent  man 
will  excuse  failure  to  maintain  residence.  2 
L.  D.,  602;  No.  X090. 

Peaceably  building  a  house  within  twenty- 
five  feet  of  another  (both  near  a  spring)  is 
not  in  Itself  an  act  of  intimidation.  2  L.  D., 
630;  No.  1 1 13. 

A  quit-claim  deed  executed  under  duress 
will  be  treated  as  null  and  void.  2  L.  D., 
86 ;  No.  357. 


Entry. 

Manner  of  making,  under  homestead,  pre* 
emption«  and  timber-culture   laws«   general 
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circular  of  March  20, 18S3.  I  L.  D.,  656; 
No.  62. 

Of  record  and  prima  facie  valid,  reserves 
the  land  covered  thereby  from  the  operation 
of  any  sul>sequent  law,  grant,  or  sale.  I  L. 
D.,  362;  No.  1394. 

Effect  of,  relates  back  to  the  proper  initial 
steps.     I  Is.  D.,  461 ;  No.  1039. 

Is  notice  of  the  land  claimed,  and  pos- 
session must  be  limited  thereby  as  against 
subsequent  settlers..    I  L.  D.,457;  No.  I025. 

Accorded  to  first  legal  applicant,  subject 
to  the  adverse  right  of  a  successful  contestant. 
z  L.  D.,  162,  486;  Nos.  1795,  1763;  but  see 
No.  1953. 

Purchaser  of,  prior  to  patent  not  entitled 
to  be  heard  in  proceedings  against  the  entry. 
I   L.  D.,  106 ;  No.  853 ;  but  see  Nos.  853, 

945»  948.955*  »"20,  1210. 

Amendment  of,  not  granted  in  the  absence 
<if  good  faith.     I  L.  D.,  455 ;  No.  1058. 

Amendment  not  granted  in  the  absence  of 
diligence.     I  L.  D.,457;  ^^-  I025. 

Defect  in,  occurring  through  ignorance, 
may  be  cured,     i  L.  D.,  46 ;  No.  235. 

While  ralinquishing  (in  1878)  for  the  pur- 
pose of  changing  a  homestead  to  a  timber- 
culture  entry,  but  while  still  retaining  pos- 
session of  the  tract,  the  entry  (homestead)  of 
a  third  person  was  barred.    2  L.  D.,  44;  No. 

327. 

Pending  an  invalid  contest,  relinquishment 

and  change  of  entiy  may  be  made.  2  L.  D., 
220;  No.  1092;  but  see  No.  135  overruling 
No.  1785. 

Pending  a  contest,  a  relinquishment  and 
change  of  entry  (timber-culture  to  homestead) 
may  be  made,  subject  to  the  preferred  right  of 
the  contestant.    2  L.  D.,  265 ;  No.  1870. 

In  changing  an  entry  (timber-culture),  pend- 
ing  a  contest  for  default,  one  will  not  be  per- 
mitted to  assert  a  homestead  right  initiated 
(by  building  on  and  improving)  while  the  trac^ 
was  covered  by  his  timl^er-culture  entry.  2 
L.  D.,  265  ;  No.  1S70. 

Change  of  entry,  (cosh)  by  A  was  allowed 
in  1855,  but  not  perfected ;  in  1876  an  addi- 
tional homestead  entry  by  6  was  nllowed 
and  patented;    B*s  grantor    surrenders   the 


patent  on  ground  that  the  land  is  occupied  by 
C;  D,  a  claimant  under  A,  with  recently  ac- 
quired rights,  applies  for  reinstatement  of  A*s 
entry,  and  it  is  allowed.  2'L.  D.,  657  ;  No. 
1255. 

Cancellation  is  a  mere  formal  method  of 
executing  the  judgment  of  the  Land  Depart- 
ment against  the  entryman,  and,  so  far  as  his 
rights  are  concerned,  takes  effect  by  relation 
as  of  the  date  that  judgment  becomes  fin^. 

2  L.  D.,  166 ;  No.  350 ;  see  Nos.  303,  550, 
604;  see  also  Roberts %/r.  Mahl.    6  L.  D.,  446. 

As  to  the  rights  of  third  parties,  cancellation 
takes  effect  (releases  the  land  from  reserva 
tion)  by  the  formal  act  at  local  office.     2  L. 
D.,  168;  No.  350;  see  Nos.  303,  550,  604; 
see  also  Roberts  vs,  Mahl.    6  L.  D.,  446. 

Diligence  In  ascertaining  the  fact  of  cancel- 
lation must  be  exercised  by  settlers  on  aban- 
doned homestead  claims.  2  L.  D.,89;  No. 
320. 

Erroneous  cancellation  does  not  subject  the 
tract  to  appropriation  by  a  stranger  to  the  rec- 
ord, who  had  located  it  while  the  entry  (min- 
eral) was  subsisting.     2  L.  D.,  769;  No.  700. 

Homestead,  or  timber  culture,  appropriates 
the  land  absolutely.  3  L.  D.,  218;  No. 
1678. 

If  void  will  not  exclude  the  land  from  the 
incipient  appropriation  of  a  legal  applicant. 

3  L.  D.,  182 ;  No.  1883. 

Of  record  reserves  the  land  from  the  appro- 
priation of  another.     3   L.   D.,  229;    No. 

1327- 

An  order  suspending  all  action  as  tu  certain 
lands  defeats  an  entry  made  thereon  pending 
such  order.     3  L.  D.,  238 ;  No.  1886. 

The  right  to  make  entry  in  cases  of  simulta- 
neous applications  should  only  be  sold  to  the 
highest  bidder  in  the  absence  of  settlement 
and  improvement.  3  L.  D.,311;  No.  1893; 
see  No.  1 791. 

Pending  suit  as  to  the  legality  of  an  entry 
the  land  is  reserved.  3  L.  D.,  217;  No. 
1678. 

Will  not  be  allowed  for  lands  long  occupied 
by  Indians,  with  the  consent  of  the  Govern* 
ment  and  under  direction  of  the  military  au- 
ihorities.    3  L.  D.,  203 ;  No.  434. 
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Cash  entry  for  certain  land  reduced  in  price 
prior  to  re  offering  held  to  be  confirmed  by 
the  act  of  March  3, 1883.     3  L.  D.,  339 ;  No. 

1257. 

In  the  absence  of  an  adverse  right  an  entry, 

based  upon  filing  made  while  the  land  was 

included    within  a    dessert   Innd   entry,   was 

allowed  tostand.     3  L.  D.,  529;  No.  1165. 

Strict  enforcement  of  the  law  with  reference 
to,  in  order  to  prevent  abuses.  3  L.  D.,  152  ; 
No.  1880 ;  but  see  No.  1 155. 

May  be  contested  for  fraud  or  failure  to 
comply  with  the  law  at  any  time  before  patent 
issues.    3  L.  D.,  142 ;  No.  887. 

Amendments  for  land  not  originally  claimed 
not  allowed.  3  L.  D.,  362;  No.  435;  see 
Nos.  87.  455,  597,  599,  1155,  I172,  1235, 
1247. 

An  entry  made  without  examination  of  the 
land  may  not  be  amended.  3  L.  D.,  362; 
No.  435;  see  Nos.  87,  455,  597,  599,  I155. 
II72.  1235,  1247. 

Amendment  of,  not  allowed  in  the  local 
office.     3  L.  D.,  471 ;  No.  907. 

Application  to  amend  entry  reserves  the 
land  applied  for.  3  L.  D.,  156 ;  No. 426 ;  see 
Nas.  455,  597,  599.   1155,  1172,  1235.  1247. 

Amendment  of,  to  correspond  with  settle- 
ment allowed.    3  L  D.,  157, 413;  Nos.  426, 

455- 

The  right  to  an  amendment  of,  lies  within 

the  discretion  of  the  officers  charged  with  the 

disposition  of  the  public  land.     3  L.  D.,  157 ; 

No.  426. 

The  right  to  make  second,  only  allowed 
after  careful  scrutiny.  3  L.  D.,  161 ;  No.  87; 
but  see  No.  1 155. 

For  land  in  excess  of  technical  quarter  sec- 
tion. 3  L.  D.,  459,  606;  Nos.  1469,  96;  see 
also  Nos.  322,  380,  483.  521,  584,  1205. 1214. 

Should  not  be  canceled  except  after  hear- 
ing.    3  L.  D.,  504;  No.  914. 

Local  officers  should  use  all  means  of 
knowledge  at  command  in  ascertaining  valid- 
ity of  an  entry.     3  L.  D.,  222 ;  No.  896. 

Local  officers  to  consider  objections  to  any 
entry.    3  L.  D.,  334 ;  No.  905. 

A  voidable  entry  while  of  record  is  an  ap* 
propnation  of  the  land.  3  L.  D.,  448,  506; 
Nos.  1466,  1477. 


A  prima  facie  valid  entry  of  record,  oper* 
ates  as  a  reservation  of  the  land  until  duly  de- 
cbred  forfeited.     3  L.  D.,  167;  No.  1452. 

May  not  be  canceled  by  local  officers  ex* 
cepl  under  the  act  of  May  14,  1880.  3  L.  D.,. 
567;  No.  1 1 70. 

Not  canceled  except  on  final  order.  3  L. 
D.,  567;  No.  1177. 

Of  the  nature  of  a  contract.  4  L.  D.,  154  ^ 
No.  1259;  see  Julius  A.  liarnes,  February  6,. 
1888,  6  I..  D.,  522,  explaining  1259. 

Is  made  on  land  subject  thereto  when  the 

application,  affidavit,  and  fees  are  placed  in 

the  hands  of  the  proper  officer.    4  L.  D.,  463  \ 
No.  527. 

While  of  record  is  an  appropriation  of  the 
land.  4  L.  D.,  210,  392,  441,  5S6;  Nos.. 
1491,  1661,  521,  2121. 

Void  no  segregation  of  the  land.  4  L.  D.^ 
449;  No.  525. 

When  attacked  will  be  presumed  valid.  4 
L.  D.,  62,  80;  Nos.  1175,  1176. 

Of  Ttcordf  prima  fa<ie  valid,  reserA'Cs  the 

land   covered  thereby.    4  L.   D.,  457;  No. 

1953. 
Of  recotd  should  not  be  expunged  by  the 

local  office.    4  L.  D.,  554;  No.  542. 

Void  no  bar  to  the  legal  application  of  the 

person  who  made  such  entr)'.    4  L.  D.,  468  % 
No.  1954, 

Subject  to  prior  filing.  4  L.  D.,  262;  No. 
1627. 

Rejected  application  to  file  pre-emption  de- 
claratory statement,  pending  on  appeal,  no 
liar  to.     4  L.  D..  404 ;  No.  1504. 

Invalid  railroad  selection  no  bar  to  home- 
stead.   4  L.  D.,  405  ;  No.  1504. 

Under  homestead  and  pre-emption  law  not 
consummated  at  the  same  time.  4  L.  D., 
442 ;  No.  522. 

Entryman  must  take  notice  of  the  character 
of  the  land.  Repayment  and  new  entry  re- 
fused.    4  L.  D.,  133  ;  No.  1920. 

Clerks  in  the  local  office  prohibited  from 
making.     4  L.  D.,  77  ;  No.  481. 

Right  of  entry  not  defeated  Iiecause  the 
son  of  the  entr)'man  was  chief  clerk  in  the 
local  office.    4  L.  D.,  77;  No.  481. 

Canceled  without  notice,  is  reinstated  for 
hearing.  4  L.  D.,  397;  No.  938;  see  No» 
923. 
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Not  canceled  on  the  report  of  a  special 
tigent.    4  L.  D.,  340 ;  No.  660 ;  see  No.  662. 

•  Second,  not  allowed,  though  first  was  relin- 
<|uished  on  erroneous  advice  of  local  office.  4 
L.  D.,  188;  No.  493. 

Amendment  of,  not  allowed  except  for 
good   reason   shown.    4   L.    D.,   365 ;   No. 

".947. 
Amendment  allowed  where  the  error  arose 

through  the  fault  of  the  local  office.    4  L.  D., 

112;  No.  1918;  see  No.  1947. 

Application  to  amend  reserves  the  land.  4 
i-  n.,  365  ;  No.  1947. 

Purchaser  after,  may  defend  the  same  on 
appeal  from  order  of  cancellation.  4  L.  D., 
544, 570 ;  Nos.  945, 1 210;  see  also  Nos.  853, 
948.  955." 20. 

Right  to  make  second,  not  considered  with- 
out application  for  specific  tract.  4  1^  D., 
310.  45 1 ;  No  1938 ;  but  as  to  "  restoration  of 
right"  see  No.  1235 ;  see  also  Nos.  1024, 1046, 
1106..  1 127,  1 137,  1 172,  118S,  1240,  1246. 
1247. 

Effect  of  lawful  appropriation.  5  L.  D., 
38, 119;  Nos.  2104,  560. 

Though  voidable,  segregates  the  land.  5 
L.  D.,  115;  No.  559. 

Amendment  of,  allowed  to  rectify  error.  5 
L.  D.,  534,  583  ;  Nos.  599.  597. 

Application  to  amend  reserves  the  land  ap- 
plied  for.  5  L.  D.,  149 ;  No.  563  ;  see  Nos. 
1947,  426. 

Defect  in,  voidable,  may  be  cured  prior  to 
the  intervention  of  adverse  claim.  5  L.  D., 
248,  392 ;  Nos.  579,  59a. 

Application  for  amendment  of,  based  on 
the  ground  that  the  desired  tract  was  not  sub- 
ject to  appropriation  at  date  of  original  appli- 
cation, not  granted.    5  L.  D.,  534;  No.  599. 

Application  for  amendment  of,  does  not  ex- 
cuse failure  to  comply  with  the  law.  5  L.  D., 
349;  No.  1981. 

Papers  pertaming  to,  belong  to  the  perma^ 
nent  hies  of  the  General  Land  Office.  5  L. 
B.,  258 ;  No.  919 ;  see  No.  970. 

Exception  to  the  rule  requiring  approxima- 
tion in  acreage  made  in  case  of  settlement 
before  survey  with  valuable  improvements 
on  each  subdivision.     5  L.  D.,  295, 298 ;  No. 


1205 ;  see  also  Nos.  322, 380, 483,  521,  584^ 
1 2 14,  1234. 

Approximation  required  though  the  land 
had  passed  to  a  purchaser  for  a  valuable  con- 
sideration.    5  L.  D.,  154;  No.  12 14. 

Rule  requiring  approximation  waived  in 
case  of  settlement  before  survey  with  valuable 
improvements  on  each  subdivision,  and  non- 
cultivable  land  falling  within  the  claim  om 
survey.    5  L.  D.,  631 ;  No.  1234. 

Whether  fraudulent  or  speculative  not  de- 
termined by  a  fixed  rule.     5  L.  D.,  313;  No. 

>979- 
The  Government  deals  only  with  the  rights 

of  the  entryman.     5   L.  D.,   52,  276,  589; 

Nos.  1 212,  582,  602. 

Status  of  land  released  from,  within  reser- 
vation for  a  public  purpose.  5  L.  D.,  49; 
No.  661. 

Should  not  be  allowed  for  land  covered  by 
railroad  selection.     5  L.  D.,  396 ;  No. '  1542. 

Allowed  for  tracts  lying  upon  the  opposite 
sides  of  a  meandered  stream.  5  L.  D.,  641 ; 
No.  606. 

Not  canceled  without  a  hearing.  5  L.  D., 
313 ;  No.  1979. 

Should  not  be  canceled  on  special  agent's 
report.     5  L.  D.,  170;  No.  955. 

Not  canceled  except  on  conclusive  evidence. 
5  L.  D.,  313;  No.  1979. 

Authority  of  General  Land  Office  to  can- 
cel a  fraudulent.  5  L.  D.,  442;  No.  664; 
see  also  Nos.  507,  662,  1 120,  1 162. 

Allowed  in  accordance  with  Departmental 
rulings  will  not  be  canceled.  5  L.  D.,  26i» 
292;  Nos.  I974«5S3« 

Voidable,  that  conflicts  with  prior  rights 
may  be  set  aside.    5  L.  D.,  377 ;  No.  588. 

Canceled  portion  of,  reinstated  in  the  ab- 
sence of  adverse  claims.     5  L.  D.,  333 ;  No. 

1534. 
On  land  returned  as  swamp.    Circular  of 

December  13,  1886.     5  L.  D.,  279;  No.  124. 

Desert  Land. 

Restricted  to  640  acres  for  any  one  person. 
I  L.  D.,  28 ;  No.  140. 

Not  assignable,  i  L.  D.,  28;  No.  140; 
also  Nos.  143,  147,  161,  164, 168. 
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Must  be  compact  in  form.  4  L.  D.,  34 ; 
No.  152. 

Compactness  of,  how  determined.  4  L.  D., 
317;  No.  157;  see  also  Nos.  156,  159,  160, 
169. 

Covering  technical  three-quarters  of  section 
is  compact.     4  L.  D.,   291 ;  No.  156. 

Two  miles  in  length  for  360  acres  not  com- 
pact.   4  L.  D.,  445 ;  No.  159. 

Not  allowed  in  the  interest  of  another.  4 
L.  D.,445;  No.  159. 

Pmal,  after  expiration  of  statutory  period, 
allowed  in  the  absence  of  adverse  claims.  4 
L.  D.,  261;  No.  155. 

Should  be  posted  on  tract-book  in  General 
Land  Office.     5  L.  D.,  595 ;  No.  168. 

But  one  declaration  of  intention  to  make 
entry  allowed.  5  L.  D.,  414;  No.  165;  see 
also  Nos.  140,  143,  147,  164, 

Statutory  requirements  as  to  compactness 
must  be  followed  rather  than  Departmental 
regulations.  5  L.  D.,  429;  No.  166;  see 
also  Nos.  156,  159,  160, 169. 

Rule  as  to  compactness  not  rigid.  5  L.  D., 
4;  No.  160;  see  also  Nos.  156,  159,  169. 

In  determining  compactness  the  relation  of 
the  land  to  adjacent  tracts  may  be  considered. 
5  L.  D.,  4,  642;  Nos.  160,  169;  see  also 
Nos.  156,  159. 

Circular  regulations  with  respect  to  com- 
pactness modified.     5  L.  D.,  429;  No.  166. 

Homestead. 

Constitutes  a  segregation  of  the  land  from 
the  public  domain.  I  L.  D.,  30,  362,  449 ; 
Nos.  1637,  1394,  1051. 

In  conflict  with  previously  acquired  rights 
is  voidable.     I  L.  D.,  449  ;  No.  105 1. 

Not  allowed  under  section  3,  act  of  May  14, 
18S0,  until  the  record  is  cleared  of  adverse 
claims.     I  L.  D.»449;  No.  1051. 

Made  under  section  2293  Revised  Statutes 
without  the  required  settlement  and  improve- 
ment ratified  by  the  subsequent  enactment  of 
section  2308  Revised  Statutes,  i  L.  D.,  362 ; 
No.  1394. 

Right  to  make  second,  recognized  on  relin« 
quishment  of  the  first,  which  was  illegal  be- 
cause of  conflict.  I  L.  D.,  45  ;  No.  233;  see 
also  Nos.  1 1 72,  1235,  and  case  of  Jasper  N. 


Shepherd,  decided  NoTember  26, 1877,  6  T«» 

D.,  362. 

Second,  allowed  where  the  land  covered  hy^ 

the  first  was  not  cultivable,     i  L.   D.,  56;. 
No.  245. 

Second,  allowed  in  case  of  lack  of  water 
for  domestic  purposes  and  cultivation.  I  Lm- 
D.,  54;  No.  242. 

Deserted  wife  may  make.     1  L.  D.,  59. ' 

Deserted  wife  as  a  head  of  a  family  ea* 
titled  to  commute,     i  L.  D.,  59 ;  No.  248. 

Joint  entry  not  allowed  in  case  of  conflicting 
homestead  settlements  prior  to  survey.  I  L» 
D.,  414 ;  No.  1062  ;  but  see  Nos.  ^53,  330. 

While  uncanceled,  bars  another  entry  of  any- 
kind  except  under  act  of  June  15, 1880.  2  L. 
D.,  98;  No.  297;  see  Nos.  303,  550,  604,. 
1678. 

Must  remain  of  record  until  relinquished  or 
canceled  (on  contest  or  failure  to  make  final 
prooQ  in  regular  proceedings.  2  L.  D.,  91 ;. 
No.  314. 

Must  be  canceled  when  obtained  through 
fraud.     3  L.  D.,  299 ;  No.  444. 

Allowed  as  a  homestead  for  land  formerly 
claimed  under  the  pre-emption  law,  notwith- 
standing certain  alleged  intervening  adverse 
rights.     3  L.  D.,  313;  No.  1 140. 

The  right  to  locate  additional  homesteftd 
not  to  be  employed  as  against  actual  settlers. 
3  L.  D.,  315;  No.  1 140;  see  also  Nos.  437^ 
490.  57S,  638,  1054,  1 108. 

Must  approximate  160  acres  in  fractional 
sections;  4  L.  D.,  92,  441 ;  Nos.  483,  521  ; 
see  also  Nos.  584,  1 205,  1214. 

Exceeding  160  acres  is  voidable  only,  and 
while  of  record  is  an  appropriation  of  the 
land.    4  L.  D.,  92,  441  ;  Nos.  483,  521. 

Amendment  or  new  entry  allowed  in  case 
of  non-contiguous  tracts.  4  L.  D.,  33 ;  No. 
480;  see  also  No.  1474. 

Second,  allowed  for  the  same  land,  under 
changed  departmental  rulings  affecting  the 
status  of  the  tract.    4  L.  D.,  249 ;  No.  495. 

Right  of,  not  acquired  by  the  purchase  of 
the  improvements  of  a  homesteader,  as  against 
the  prior  adverse  settlement  of  another.  4  L. 
D.,  121 ;  No.  486. 

Allowed  to  two  claimants,  to  correspond 
with  their  settlement  rights,  in  place  of  a  can^ 
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celed  illegal  entry  made  by  one  for  the  joint 
benefit  of  each.    4  L.  D.,  530;  No.  535. 

Made  for  part  benefit  of  another  illegal.  4 
L.  ^fS3Pl  No.  535. 

By  alien,  who  subsequently  declares  his  in* 
tenlion  of  becoming  a  citizen,  not  void.  4  L. 
D.,  564;  No.  547. 

Admitted  against  the  claim  of  a  railroad 
company,  where  final  proof  wna  to  ioUow  at 
•nor,  the  company  to  have  special  noticf 
thereof.    4  L.  D.,  256;  No.  1495. 

Voidable,  for  illegality  in  preliminary  affi- 
davit.    5  L.  D.,  lis, 248;  Nos.  559.  579. 

Voidable  when  preliminary  affidavit  is  made 
before  clerk  of  court  in  adjoining  county.     5 

L.  I>-.394;  No.  591. 

Not  prevented  by  abandoned  townsite  set* 
tiement.  5  L.  D.,  180;  No.  414;  see  also 
K08.  568,  618. 

Soldiers'  additional,  made  through  an  agent 
vnder  authorized  practice,  a  valid  appropria- 
tion.   5  L.  D.,  289;  No.  583. 

Preemption. 

Joint  entry  only  allowed  where  the  boun- 
dary of  the  prior  location  excludes  a  portion 
of  a  legal  subdivision.  I  L.  D.,  414 ;  No. 
1062. 

Where  cash  entry  has  been  made  of  record, 
though  inadvertently,  it  can  only  be  vacated 
by  regular  proceedings.     2  L.  D.,  57 ;  No. 

3»3. 

Prima /one  valid,  of  record  is  an  appropri- 
ation of  the  land.    3  L.  D.,  217;  No.  1678. 

Allowed,  will  not  be  canceled  except  on 
positive  showing  of  bad  faith.  4  L.  D.,  292, 
418;  Nos.  1195,  518. 

Joint,  allowed  in  case  of  settlement  before 
survey.    4  L.  D.,  520;  No.  1209. 

Joint,  not  allowed  for  land  settled  upon 
after  survey.    4  L.  r).,4iO;  No.  516. 

Failure  to  make  joint,  how  treated;  "  settle- 
ment !>erore  survey  in  the  field."  4  L.  D., 
230;  No.  1192. 

Where  setilcraent  preceded  survey  and  the 
parlies  had  recc^ized  a  boundary  line  as  in- 
dicating their  possessory  rights,  joint  entry 
Was  allowed.  4  L.  D.,  27,  230 ;  Nos.  479, 
1x92. 


Joint  allowed,  in  case  of  conflicting  settle- 
ment rights  indicated  prior  to  survey.  5  L» 
D.,  605 ;  No.  1232. 

Timber  Culture. 

Is  an  appropriation  of  the  land.  I  Ln  D^ 
52;  Nos.  240,  234;  but  see  Falconer  ttf. 
Hunt  ft  a/.,  decided  February  4,  1888,  6  L«. 
D.,  512. 

Restricted  to  sections  devoid  of  timber.  » 
L.  D.,  154;  No.  1789;  see  also  Nos.  I799». 
1809.  1877,  1977,  1997. 

Made  on  land  containing  cottonwood  trees^ 
when  such  trees  were  held  not  to  be  timber 
trees,  is  legal,  i  L.  D.,  165;  No.  1799;  see 
No.  1997. 

Married  woman  cannot  make,  i  L.  D.^ 
127;  No.  1764. 

The  marriage  of  a  single  woman  subsequent 
to  application,  but  prior  to  action  thereon^ 
does  not  invalidate,  i  L.  D.,  131 ;  No^ 
1769. 

Not  affected  by  acts  of  entryman  in  procur- 
ing another,  to  be  fraudulently  made  in  the 
name  of  his  wife.     I  L.  D.,  135;  No.  X77i» 

Amendment  allowed  to  correspond  with  oc- 
cupancy and  improvement.  I  L.  D.,  159;. 
No.  1792. 

Second,  not  allowed  in  a  stated  case,  x  L.. 
D.,  125  ;  No.  1760. 

Circular  of  February  x,  1882,  with  blank 
forms.     I  L.  D.,  638;  No.  44. 

Appropriates  the  tract  against  one  alleging: 
a  superior  claim,  until  his  nghts  have  beei» 
finally  determined.     2  L.  D.,  34 ;  No.  403* 

Valid  entry  segregates  the  tract,  and  it  is 
not  again  subject  to  claim  (pre-emption)  until 
the  entry  is  lawfully  canceled.  2  L.  D.,  294; 
No.  1835  ;  but  see  No.  X990. 

Lane!  covered  by,  is,  at  the  moment  the  en* 
tryman  is  in  default,  open  to  the  entry  of  the 
first  legal  claimant  (hy  contest  and  applica- 
tion), notwithstanding  an  illegal  contest  i» 
pending.  2  L.  D.,  266,  283,  297,  318;  Nos. 
1870,  1820, 1843,  x868 ;  see  No.  1953. 

Second  will  not  be  allowed  when  the  first 
was  upon  land  not  subject  thereto.  3  L.  D.^ 
152;  No.  1880;  but  sec  No.  1155. 

Should  not  be  allowed  upon  applicatioa 
made  while  the  land  is  covered  by  an  uncan* 
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celed  entry.  3  L.  D.,  320;  No.  1S94:  see 
Nos.  1757, 1798,  1879,  1953,  1964. 

But  one  allowed  in  a  section.  3  L.  D., 
3". 

Right  of,  accorded  to  highest  bidder  in 

case  of  simultaneous  applications.  3  L.  D., 
555 ;  No.  1893. 

Entry  excludes  subsequent  claim  founded 
upon  selilcmcnt.    3  L.  D.,  565 ;  No.  1910. 

Allowed  in  the  proportion  of  160  acres  for 
every  640  in  sections  containing  an  excess. 

4  L.  D.,  69;  No.  1914;  see  No.  1801. 
Second  in  section  prima  facie  void.    4  L. 

D.,448;  No.  525. 

Natural  growth  excludes.  4  L.  D.,  IIX ; 
No.  1917. 

As  recorded,  allowed  to  stand,  though  not 
for  land  originally  applied  for.  4  L.  D.,  XX2 ; 
No.  1918. 

Possession  of  the  entryman,  who  is  in  de- 
fault, cannot  defeat  the  application  of  a  con- 
testant.   4  L.  D.,  508 ;  No.  X958. 

New,  allowed  in  place  of  illegal,  there  be- 
4ng  no  valid  adverse  claim.  4  L.  D.,492; 
No.  1956. 

All  rights  under,  cease  on  default  4  L.  D., 
$08;  No.  1958. 

Illegal  by  reason  of  defect  in  preliminary 
affidavit.    4  L.  D.,  492  ;  No.  1956. 

Segregates  the  land  covered  thereby.  5  L. 
D.,  173;  No.  1968. 

Right  of,  in  .the  heirs  where  the  applicant 
dies  before  the  status  of  the  land  is  determined. 

5  L.  D.,  422  ;  No.  1986. 

For  the  heirs  may  be  made  by  one  of  them 
without  ])ower  of  attorney  from  the  others.  5 
L.  D.,422;  No.  1986. 

The  term  '*  homestead  laws  **  in  the  third 
section  of  the  act  of  June  14,  1878,  is  u.«ed  in 
a  generic  sense  and  will  embrace  the  pre-emp- 
tion law.    5  L.  D.,  591 ;  No.  1990 ;  see  No. 

1835. 
The  second  allowed  to  stand,  the  first  1)eing 

prima  facie  invalid.     5   L.   D.,   173;    No. 

1968. 

Not  allowed  for  land  made  "  devoid  of  tim- 
ber "  by  the  removal  of  a  natural  growth.  $ 
L.  D.,  3D3 ;  No.  1977. 

But  one  allowed  in  a  lectton.  5  L.  D., 
■73;  No.  1968. 


Allowed  subject  to  the  alleged  priority  of 
pre-emptor.    $  L.  D.,  173 ;  No.  X968. 


Estoppel. 

The  United  States  cannot  be  estopped  fay 
the  frauds,  not  to  say  by  the  crimes,  of  the  pub- 
lic officials.  2  L.  D.,  797;  No.  810;  see 
Colorado  Coal  and  Iron  Company  vs.  United 
States,  p.  407. 

An  agreed  statement  of  facts  estops  the 
parties  from  contradicting  or  varying  it.  2  L* 
D.,  572;  No.  649. 

Where  contest  was  dismissed  for  premature 
filing,  and  the  contestant  subsequently  initi- 
ated another,  he  assented  to  the  action,  and  is 
bound  by  it.  2  L.  D.,  69 ;  No.  402 ;  see  alio 
Nob.  358,  415. 

At  an  ex  parte  hearing,  the  local  officers 
recommended  cancellation  of  the  entry;  the 
defendants  did  not  appeal,  but  the  Commis- 
sioner dismissed  the  contest,  and  the  contest- 
ant appealed  to  the  Secretary ;  the  contestant 
is  estopped  from  denying  the  complete  juris* 

diction  of  the  Secretary.  2  L.  D.^  29 ;  No. 
286. 

Patent  issued  to  a  purchaser  from  the  State 

(California)  under  Sec.   I,  Act  of  July  23, 

1866,  prevents  a  claim  for  the  same  tract 

lln<ler  the  swamp  grant.  2  L.  D.,  643 ;  No. 
815. 

The  rule  of  cquilal)le  estoppel  upon  the 

theory  that  loss  should  be  borne  by  that  one 
of  two  innocent  persons  whose  conduct,  acts, 
or  omis.sions,  rendered  the  injury  possible, 
cannot  be  set  up  by  the  purcha:;ers  of  lands 
acquired  under  a  void  patent.  2  L:  D.,  797; 
No.  810 ;  see  Colorado  Coal  and  Iron  Com- 
pany zs.  United  States,  p.  407. 

The  Government,  by  repeated  official  acts, 
is  thereafter  estopped  from  questioning  the 
correctness  of  such  action.  3'.L.D.,  83;  No. 
825. 


Equitable  Adjudication. 

Adverse  claim  bars  action  of  the  Board.  I 
L.  D.,  78 ;  No.  267. 

A  contestant's  preference  right  is  in  the  na- 
ture of  an  adverse  claim,  i  L.  D.,  78 ;  No. 
267. 
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The  power  of  the  Board  to  confirm  may  be 
exercised  at  any  time  after  the  defect  if  the 
case  is  in  condition  for  the  issue  of  patent  in 
<lue  course.     I  L.  D.,  99;  No.  227. 

The  Board  of,  has  exclusive  jurisdiction 
within  the  sphere  of  the  powers  conferred 
apon  it  by  statute.     X  L.  D.,  4IX;  No.  xo5o. 

The  Board  may,  on  showing  of  fraud,  re- 
voke its  confirmation,  x  L.  D.,  411 ;  No. 
loSo. 

PrC'emption  entry  of  married  woman  sub- 

foitted  for.     i  L.  D.,  460;  No.  X065. 

Entry  on  railroad  land  confirmed  where 
-company  made  default  at  hearing,  x  L.  D., 
465;  No.  1023. 

Case  involving  irregularity  in  final  proof 
tnay  be  submitted  for.  x  L.  D.,  484:  No. 
1073- 

Equity  cannot  create  a  right  which  the  law 

"denies,  and  therefore  one  without  legal  rights 
has  no  equities.     2  L.  D.,  79,80;  No.  360. 

The  Board  of  Equitable  Adjudication  takes 
cognizance  of  entries  made  by  a  deserted 
wife,  or  by  minor  child,  as  an  agent.  2  L.  D., 
^X ;  No.  360. 

Where  the  claimant  (mineral)  has  complied 
with  all  the  requirements  of  law,  save  in  the 
time  of  payment  and  entry,  a  reference  of  the 
claim  to  the  Board  of  Equitable  Adjudication 
Is  unnecessary.     2  L.  D.,  725 ;  No.  743. 

Where  a  homestead  entryman  deeded  the 
land  to  another,  after  the  act  of  June  15, 
1880,  and  the  latter  applied  to  purchase  under 
the  act  of  that  date,  the  claim  was  sent  to  the 
Board  for  confirmation.  3  L.  D.,  190 ;  No. 
432. 

The  plea  of  entry  in  good  faith  and  ignor- 
ance of  the  law  available  before  the  Board  of 
Equitable  Adjudication.  3  L.  D.,  193;  No. 
432. 

A  widow  allowed  to  enter  land  covered  by 
her  husband's  entry  that  was  canceled  on  re- 
linquishment, subject  to  confirmation  by  the 
Board.     3  L.  D.,  191 ;  No.  433. 

Equity  is  not  created  by  a  settlement  upon 
iand  in  controversy.    3  L.  D.,  302 ;  No.  445. 

Board  of,  how  organized.  4  L.  D.,  156; 
No.  1259. 

Entries  to  be  confirmed  where  the  fault  is 
not  with  the  purchaser.  4  L.  D.,  X56;  No. 
1259. 

57 


Jurisdiction  of  the  board  does  not  extend 
to  case  of  inexcusable  faihire  to  comply  with 
the  law.    4  L.  D.,  347 ;  No.  507. 

Reference  to  board  suggested  in  case  of 
entry  canceled  in  1849  ^^^  supposed  conflict 
with  a  private  claim.  4  L.  D.,  187;  No. 
1626. 

Cash  entry,  voidable  for  want  of  restora^'  m 
notice,  confirmed  in  the  absence  of  fraud.  4 
L.  D.,  157,  285;  Nos.  1259, 1260. 

One  who  attempts  to  pre  empt  land  included 
within  a  supposed  defective  private  entry  is 
not  the  "rightful  claimant"  named  in  Rule 
13.    4L.  D.,  156;  No.  1259. 

Board  of,  may  confirm  mineral  ertry  under 
section  2457,  Revised  Statutes.  5  L.  D.,  5 1 3 ; 
No.  793. 


Equity. 

Not  shown  as  against  the  pending  prior 
application  of  another.  4  L.  D.,  335,353; 
Nos.  XI98,  1942. 


Evidence. 

Should  be  confined  to  the  charge  as  laid  in 
the  information,  i  L.  D.,  113,  470;  No. 
1754;  but  see  Nos.  326,  X056,  1224,  1931, 
X989. 

In  proceedings  involving  forfeiture  the 
same  strictness  of  proof  is  required  as  under 
a  penal  statute,  i  L.  D.,  X46,  153;  Nos. 
1780,  X787;  but  see  Tiberghcim  vs.  Spellner, 
6  L.  D.,  483. 

Though  irregularly  taken,  will  be  consid- 
ered  when  no  objection  was  made  at  the 
proper  time.     X  L.  D.,  474:  No.  1059. 

Of  secondary  character  not  received  with- 
out proper  foundation  laid  therfor.  i  L.  D., 
439;  No.  1043. 

Records  of  Executive  Departments  kept  as 
evidence  of  transactions,  not  for  purposes  of 
notice,     i  L.  D.,  18 ;  No.  805. 

Burden  of  proof  rests  upon  (he  contestant 
to  prove  his  allegations,  i  L.  D.,  X29,  146, 
477;  Nos.  X767,  1780,  1061. 

Burden  of  proof  is  with  an  applicant  for 
re-instatement.    l  L.  D.»  76;  No^  265. 


450 


8UPPLEMBNT  AND  IKDBX. 


For  the  impeachment  of  a  witness  admis- 
sible.    I  L.  D.,  105  ;  No.  851. 

Local  ofice  must  not  exclude.  I  L.  D., 
106 ;  No.  853. 

In  taking  depositions  ten  days  allowed  for 
filing  cross  interrogatories.  X  L.  D.,  106 ; 
No.  853. 

Taken  by  deposition  on  due  application. 
I  L.  D.,  132;  No.  1770;  see  also  Rule  of 
Practice  No.  35,  approved  August  13,  X885. 

Taken  before  an  attorney  of  one  of  the  par- 
ties will  not  be  considered.  3  L.  D,,  250; 
No.  1888. 

Of  witnesses  who  refuse  to  submit  to  cross- 
examination  will  not  be  considered.  3  L.  D.» 
452;  No.  1 157. 

Must  be  reduced  to  writing  and  signed  by 
witness  at  the  time  when  taken.  3  L.  D.,  105  ; 
No.  35. 

Testimony  taken  in  shorthand  must  be  writ- 
ten out  and  signed  by  the  witness  before  it 
will  be  accepted.     3  L.  D.,  121 ;  No.  883. 

Testimony  available  by  copy  in  different 
cases.    3  L.  D.,  445  ;  No.  9x1. 

Taken  on  protest  must  l>e  forwarded  to  the 
General  Land  Office  whether  there  is  an  ap« 
peal  or  not.     3  L.  D.,  122 ;  No.  884. 

Having  been  taken  liefore  the  officer  desig* 
nated,  under  amended  Practice  Rule  35,  the 
district  officers  cannot  thereafter  receive  sup- 
plementary testimony,  but  mast  consider  the 
case  on  the  evidence  taken.  3  L.  D.,  145; 
No.  888. 

Testimony  must  be  taken  at  the  time  and 
place  named  in  the  notice,  and  if  taken  without 
notice  will  not  be  considered.  3  L.  D.,  195  ; 
No.  894. 

The  facts  of  record  are  to  be  considered 
with  other  evidence.    3  L.  D.,  193;  No.  892. 

All  testimony  to  be  taken  under  the  direct 
supervision  of  the  district  ofBcers  when  taken 
in  towns  where  local  offices  are  established. 
3  L,  D.,  128,  132,  160;  Nos.  31,  84,  85. 

Action  suspended  in  certain  cases  where 
the  evidence  had  been  taken  before  the  attor- 
ney of  record.     3  L.  D.,  98;  No.  1128. 

Taken  by  de^Kisition  must  be  in  conformity 
with  the  Rules  of  Practice.  3  L.  D.,  584; 
No.  191 1. 


Best  of  which  the  case  is  susceptible  must 
be  produced.    4  L.  D.,  510;  No.  15 12. 

Certificate  as  to  record  facts  not  accepted  in 
place  of  transcript.    4  L.  D.,  510 ;  No.  15 12. 

Record  facts  cannot  be  plead  as  "  newly 
discovered/'  for  the  purposes  of  a  new  trial* 
4  L.  D.,  512;  No.  1512. 

Of  little  value  where  the  witness  declines  ta 
answer  on  cross-examination.  4  L.  D.,  505  ; 
No.  53X. 

Mere  opinion  not  received  as,  where  facts 
can  be  had.    4  L.  D.,  29X ;  No.  1935. 

Taken  in  one  case  not  to  be  considered  in 
another.    4  L.  D.,  273,414;  Nos.  772,  1951. 

As  to  proceedings  in  the  local  courts,  ad* 
mitted  to  disprove  the  charge  of  abandonment. 
4  L.  D.,  502 ;  No.  1207. 

Statement  of  special  agent  made  privately 
to  local  officers  should  not  be  accepted  as.  4. 
L.  D.,  228;  No.  1 191. 

Presumptive,  as  to^  continomnce  of  life.  4 
L.  I>.,  323 ;  No.  503. 

£x  parte  testimony  not  considered.  4  L. 
D.,  89,  x68,  20X,  229;  Nos.  1915,  928,  659, 
X929. 

Must  follow  the  charge  as  laid  in  thenotice. 
4  L.  D..  299,  424 ;  Nos.  1936,  5x9. 

Established  rules  of,  followed  where  fraud 
is  charged.    4  L.  D.,  64;  No.  XI 75. 

Allegations  as  to  how  al^ent  witnesses 
would  testify  considered  as.  4  L.  D.,  377, 
394;  Nos.  508,512. 

Submitted  to  the  local  office  should  be  for-> 
warded.    4  L.  D.,  32 ;  No.  925. 

As  to  acts  performed  after  the  initiation  of 
contest.  4  L.  D.,  542;  No.  X960;  see  Nos^ 
1976,  X978. 

Burden  of  proof  rests  with  the  party  attack- 
ing an  entry.  4L.  D.,62,80;  Nos.  XX75,  XX76. 

In   case  of    special  defense,  the   burden 

shifts  to  the  defendant.     4  L.  D.,  542;  No. 
X960. 

Illegally  taken  not  considered.  4  L.  D.,. 
378»  537 ;  Nos.  509,  539. 

Special  agent's  report  not  evidence.  4  L. 
D-.  65,  340;  Nos.  XX75,  660, 

At  hearing,  final  proof  is  not.  4  L.  D.^ 
275 ;  No.  500. 

When  taken  under  Rule  35.  4  L.  D.,  540  j 
No,  540. 
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Time  may  be  extended  for  taking,  under 
Rule  35.    4  L.  D.,  540 ;  No.  540. 

To  be  taken  near  the  land  in  controversy 
under  Rule  35.    4  L.  D.,  440;  No.  523. 

Obviously  irrelevant  matter  excluded  from 
the  record.    4  L.  D.,  385  ;  No.  1950. 

Mast  follow  the  charge  as  laid  in  the  notice. 
5  L.  D.,  177,  299,  329;  Nos.  1216,  1976, 
1980;  see  Nos.  326  1056,  1224,  1754,  1931, 
1989. 

Relevancy  of,  can  only  be  questioned  by 
the  defendant.     5  L.  D.,  639 ;  No.  looo. 

Admissibility  of,  dependent  upon  the  charge 
under  investigation.  5  L.  D.,  299;  No. 
1976. 

Admissible  as  to  acts  done  before  notice  of 
contest  was  received.  5  L.  D.»  299, 315 ;  Nos. 
1976, 1978. 

Not  admissible  as  to  acts  performed  after 
the  initiation  of  contest.  5  L.  D.,  351;  No. 
1223;  see  also  Nos.  1976,  X978. 

Of  offer  to  sell  the  land  admissible  under 
a  charge  of  fraudulent  entry.  5  L.  D.,  3x3 ; 
No.  1979. 

Unauthenticated  copy  of  %.proces  verbal  not 
admissible  as.    5  L.  D.,  570 ;  No.  1352. 

Of  interested  party  to  be  taken  most  strongly 
against  him.     5  L.  D.,  52;  No.  X2I2. 

In  proceeding  ogainst  an  entry  the  burden 
of  proof  is  upon  the  Government.  5  L.  D., 
1, 22,  58, 170,  370 ;  Nos.  551,  948,  95o»955. 
976. 

Rule  as  to  burden  of  proof  not  changed  by 
the  circular  of  July  31,  1885.  5  L.  D.,  370; 
No.  976. 

On  prima  facte  case  made,  the  burden 
of  proof  shifts  to  the  defense.  5  L.  D.,  363 ; 
No.  1982. 

Burden  of  proof  on  the  party  attacking  re- 
turns of  surveyor-general.  5  L.  D.,  279;  No. 
124. 

Taken  before  a  commissioner  must  be  sealed 
np  and  transmitted  by  mail  or  express.  5  L. 
D.,  362;  No.  975. 

Order  for  taking,  should  be  made  of  record. 
5  L.  D.,  2x2;  No.  962. 

Depositions  retained  by  attorney  before 
filing  will  not  be  considered.  5  L.  D.,  362 ; 
No.  975. 


Affidavit  not  admissible  as.  5  L.  D.,  590^ 
No.  X989. 

Affidavits  filed  after  case  is  closed  in  the 
local  office  not  considered  except  on  moti<» 
for  rehearing.     5  L.  D.,  425 ;  No.  594. 

The  report  of  a  special  agent  is  not.  5  L.. 
D.,  I,  22,  170;  Nos.  551,  948,  955. 

As  to  motive  of  contestant  in  attacking  a» 
entry  not  material  to  the  entryman's  defense.. 
5  L.  D.,  296 ;  No.  585. 

Testimony  of  witness  who  refused  to  submit 
to  proper  cross-examination  should  not  be 
considered.     5  L.  D.,  599  ;  No.  621. 

The  decision  of  a  Slate  court  is  accepte<} 
in  the  Department  as  in  the  courts  of  the 
United  States.     5  L.  D.,  158 ;  No.  1346. 

The  judicial  records  of  a  State,  bow  estab* 
lished.    5  L.  D.,  158;  No.  1346. 

See  under  Contest^  Depositiom, 


Feet. 


Allowed  for  acting  on  mineral  application* 
I  L.  D.,  517;  No.  2. 

For  writing  done  in  making  proof  on  min- 
eral  application,    i  L.  D.,  517, 518 ;  No.  2, 3» 

For  examining  testimony,  furnishing  tran* 
scripts,  etc.     X  L.  D.,  517  ;  No.  3. 

None  allowed  for  correspondence.  I  L» 
D.,  5x8;  No.  7. 

Fee  bill  to  be  kept  posted  'in  a  conspicuous- 
place  in  the  local  office,     i  L.  D.,  518 ;  No.  7» 

Local  officers  not  entitled  to,  when  testi- 
mony  in  contest  is  taken  elsewhere.  I  L.  D.^ 
5194  No.  9. 

Belonging  to  the  register  should  be  paid 
to  the  receiver.     X  L.  D.,  524 ;  No.  8. 

Or  commissions  not  allowed  for  additional 
entries  made  under  the  act  of  March  3,  1879. 
I  L.  D.,  525;  No.  1589. 

For  State  selections  must  be  paid  before 
approval  and  posting.     I  L.  D.,  537;  No.  xo. 

Are  intended  by  law  to  pay  the  expenses- 
of  the  local  officers,  and  are  not  part  of  the 
price  of  land,  or  proceeds  arising  from  the 
"sales  of  public  land."     2  L.  D.,  696;  No.. 

The  fees  provided  in  Sec.  2238,  cl.  7,  R.  S.> 
are  to  be  paid  on  all  the  lands  located  by  the 
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ralroad  company  (Burlington  and  Missouri 
River),  which  may  fairly  ht  construed  to 
he  all  the  lands  ascertained  to  belonjv  to  the 
-company  under  the  grknt.  2  L.  D.,  669; 
No.  23. 

Rule  for  computing  the  fees  due  for  rail. 
Toad  selections.     2  I..  D.,  662  ;  No.  13a. 

A  fee  of  one  dollar  is  not   payable  by  the 
State  in  original  swamp  selections,  but  is  pay 
Able  in  indemnity  swamp  locations.    2  L.  D., 
■667 ;  No.  23. 

There  is  no  preliminary  fee  of  one  dollar 
to  be  paid  at  initiation  of  contest ;  the  fees 
■allowed  are  provided  for  in  Rules  54  to  65. 
d  L.  D.,  66i ;  No.  13 ;  see  new  Uules  of 
Practice,  approved  August  13,  1885. 

Fees  and  commissions  deposited,  with  ap< 
plication  to  enter,  prior  to  cancellation  of  ex- 
isting entry  (on  relinquishment  in  1878), 
.^ave  no  right  to  the  land.  2  L.  D.,  49 ;  No. 
290. 

The  practice  of  crediting  to  a  homestead 
or  timber  culture  entryman  the  fees  and  com- 
missions paid  on  a  prior  entry  is  discontinued  ; 
such  moneys  will  be  repaid  on  application, 
under  section  2,  act  of  June  16, 1880  ;  (Circu- 
lar of  December  I,  1883).  ^  L.  D.,  660; 
No.  71. 

Registers  may  not  retain  the  fee  of  one 
•dollar,  authorized  to  be  collected  for  notice 
of  cancellation  of  an  entry,  unless  such  notice 
Jias  been  actually  given,  2  L.  D.,  660;  No. 
26. 

Where  lands  have  been  transferred  to  a 
tiew  district  pending  contests  against  them, 
the  officers  of  said  district  are  entitled  to  the 
Zees  for  notices  of  cancellation .  2  L.  D. ,  222 ; 
No.  22. 

The  Land  Department  does  not  summon 
witnesses,  nor  exercise  any  control  over  the 
question  of  fees  10  them.    (Case  of  Wcaks  v, 
.•Colfb).    2  L.  D.,  223. 

Duplicates  of  homestead  and  pre-emption 
proofs  are  not  required  by  law,  and  any  charge 
exacted  for  them  is  illegal.  2  L.  D.,  671  *, 
No.  21. 

No  fees  are  authorized  by  law  for  examine 
ing  and  approving  testimony  taken  before  a 
«lerk  of  court  in  final  pre-emption  proof.  2 
L.  D.,  659;  No.  18. 


Local  officers  may  not  demand  a  fee  for 
answering  a  verbal  or  written  inqu'ry  con- 
cerning the  status  of  a  tract.  2  L.  D.,  198 ; 
No.  28a. 

Circular  of  March  23, 1883,  relating  to  fees, 
and  Instructions  of  January  29,  1 884,  con- 
cerning illegal  fees,  cited,  2  L.  D..  205  ; 
No.  871. 

Fees  allowed  for  reducing  testimony  to 
writing,  for  plats  and  diagrams,  for  transcripts 
of  records,  for  examining  and  approving  tes- 
timony in  final  homestead  cases;  takin^r  if. 
legal ;  receiving  and  accounting  for  fees ; 
(Circular  of  July  20,  1883).  a  L.  D.,  664; 
No.  68 ;  see  also  Nos.  84,  85,  123,  127. 

Local  officers  may  charge  less,  but  not 
more  than  the  fees  fixed  by  the  Circular  of 
July  20,  1883,  for  preparing  piat&  and  dia- 
grams. 2  L.  D„  661  ;  No.  19 ;  but  see  No. 
127,  prescribing  the  fees  to  be  deposited  un- 
der act  of  August  4,  r886. 

No  fees  are  to  be  charged  for  reducing  or 
examining  testimony,  for  the  writing  con- 
tained in  the  original  emry  papers,  or  for 
certificates  and  receipts  in  final  proofs.  2  L. 
D..  662;  No.  12. 

No  fees  may  he  charged  for  testimony  not 
reduced  to  writing  l>y  the  local  officers  per- 
sonally, or  by  their  clerks,  or  (in  final  home 
stead  cases)  by  a  judge  or  clerk ;  the  various 
statutes  regarding  such  fees  cited.  2  L.  D., 
665 ;  No.  25. 

No  charge  for  information  concerning  a 
tract  of  land  is  to  \ye  made,  unless  in  the  form 
of  plats  and  diagrams.    2  L.  D.,660;  No.  26. 

May  not  be  charged  in  offices  not  consoli- 
dated for  abstracts  from  the  records  except 
ft>r  plats  and  diagrams  and  lists  of  taxaele 
lands.     2  L.  D.,  655,  671 ;  Nos.  28,  21. 

Ix>cal  officers  are  entitled, to,  for  testimony 
reduced  to  writing  in  final  homestead  or  pre- 
emption proofs  whether  the  entries  are  al- 
lowed or  not.    3  L.  D.,  58  ;  No.  29. 

Local  officers  are  allowed  the  same,  for  ex- 
amining proofs  made  before  judges  or  clerks 
of  courts,  whether  approved  or  not,  as  are  al- 
lowed by  law  for  taking  the  same.  3  L.  D., 
58 ;  No.  29. 

The  district  officers  are  entitled  to,  for  tes- 
timony actually  reduced  to  writing  by  them  or 
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their  clerks,  but  not  for  that  merely  examined 
by  ihem.    3  L.  D.,  125;  No.  31. 

Local  officers  not  eniitlecl  to,  for  examining 
and  approvintr  testimony  in  pre-emption  cases 
taken  before  judge  or  clerk  of  court.  3  L.  D., 
163 ;  No.  84. 

The  whole  charge  for  taking,  down  and 
writing  out  testimony,  is  limited  to  one  charge 
of  fifteen  cents  for  each  one  hundred  words. 
3  L.  D.,  108;  No.  30. 

Diribursing  agents  to  pay  fees  on  registered 
mail  from  the  advances  for  .contingent  ex- 
penses.    3  L.  D.,  108 ;  No.  80. 

For  regi-stered  mail  matter  specified.  3  L. 
D.,  140;  No.  86;  see  Nos.  78,  121. 

Registers  and  receivers  are  each  entitled  a 
fee  of  one  ))er  cent,  of  the  amount  received  for 
canceled  military  bounty  land  warrants.  3  L. 
D.,  145  ;  No.  679. 

Indian  homesteads  under  act  of  July  4, 
1884,  allowed  without  payment  of.  3  L.  D., 
91 ;  No.  78. 

District  officers  ^nnot  employ  clerks  at  the 
expense  of  the  Government  for  the  purpose  of 
reducing  testimony  to  writing.  3  L.  D.,  105 ; 
No.  35. 

A  per  diem  fee  for  hearing  cases  or  taking 
testimony  must  not  be  charged  by  local  offi- 
cers.    3  L.  D.,  X05 ;  No.  35. 

Deputy  surveyors  entitled  to  mileage  for 
every  mile  or  part  of  mile  run.  3  L.  D.,  185  ; 
No.  1699. 

As  to  credit  for  fee  and  commissions  in  case 
of  canceled  entry  where  application  is  made 
to  re-enter  the  some  tract.  3  L.  D.,  498, 
605;  Nos.  1905,  921 ;  see  No.  71. 

To  surveyors-general  for  certified  copies, 
etc.     5  L.  D.,  190 ;  No.  1 19. 

For  reducing  testimony  to  wri.ting  and  cler- 
ical services  in  contest.  5  L.  D.,  245,  569, 
577;  Nos.  123*  116,  127. 

To  be  turned  into  the  Treasury.  5  L.  D., 
569*577;  No.  116,127. 

For  notice  of  cancellation  to  be  paid  to  the 
receiver.     5  L.  D.,  569,  577 ;  Nos.  116,  127, 

For  plats  and  diagrams.    5  L.  D.,  577  ;  No. 

127. 

Not  to  be  charged  for  the  examination  and 

ftpproval  of  testimony  given  before  jadge  or 


clerk  of  court  except  in  final  homestead  cases. 
5  L.  D.,  577;  No.  127. 

See  Accounts,  Costs,  Payment,  Reprymenty 
Land  Department, 


Filing. 

Is  public  notice  ol  claim.  I  L.  D.,  405  \ 
No.  1030. 

Is  prima  facie  evidence  of  a  valid  claim.  |. 
L.  D.,  379;  No.  1364. 

Land  covered  by,  is  not  appropriated  a» 
against  the  Goveniment.  x  L.  D.»  30 ;  No. 
1637. 

No  bar  to  the  original  encry,  or  filing  of 
another.     2  L.  D.,  434,  435 ;  Nus.  1018,  1019. 

Prior  to  settlement  is  invalid.  I  L.  D.,. 
432i  439;  Nos.  1015,  1043  ;  see  also  Nos. 
1064,   1087,  1143,    1 157,  1163,    1204,  1208, 

1237. 

Of  alien  is  invalid.  I  L.  D.,  444;  No. 
1064;  see  Nos.  1087,  1x59,  X2o8. 

The  words  "  next  settler  *'  in  section  2265* 
are  not  necessarily  confined  to  a  pre-emptor^ 
I  L.  n.,  380;   No.  X369;  but  see  Nos.  1386,- 

>389»  1394.  1305 »  »405»  H09i  Mxo,  X4"» 
14x3,  X426,   X435,  X439,   X442.  1444.   X446,. 

X448,  X449,  X450,  X45X.  1452,  X453.  X458, 
X459,  X460.  1462,  X463,  X465,  X466,  X474, 
X477,  X479,  X495,  M96,  15<»»  150*.  »5o6, 
X528,  X534,  X537.  X539,  X547,  1548,  X549, 
>5S2,  1556,  1566,  X574,  X576,  X577,  X58X,. 
X585. 

First  made  given  the  precedence  as  be* 
tween  two  settlers  that  were  both  in  default. 
I  L  D.,  438;  No.  1034;  see  also  No.  1 141. 

Failure  to  file  in  time  does  not  defeat  the 
claim,  in  the  absence  of  another  settler  who 
has   complied   with  the  law.     i  L.  D.,   336,. 
355,  380,  496;  Nos.  X525,  X376,  X369,  1050. 

Though  made  after  the  legal   period,  is- 
valid,  if  before  the  intervention  of  an  adverse 
claim.     X  L.  D.,  X42  ;  No.  X778. 

Second  allowed  where  the  first  was  for 
land  subsequently  included  within  an  Indian 
reservation.     I  L.  D.,450;  No.  X029. 

Second  allowed  where  first  covered  worth- 
less land,  and  due  care  was  manifest.     I  L. 
D.  433i  No.  1017. 
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Second  allowed  for  the  same  tract  in  the 
absence  of  adverse  claim.  (Overruled,  2  L. 
D.,  854).  I  I..  D.,  436,  439  ;  No.  1024;  but 
see  No.  1106;  see  also  Nos.  1043,  10641 
X087,  1 145,  1157,  1 163,  1204,  1208,  1237. 

Second  allowed  where  first  was  on  unoffered 
land,  made  prior  to  June  22,  1874,  and  can- 
celed on  relinquishment.  I  L.  D.,  442;  No. 
X046;  but  see  Nos.  1106,  118S,  1240. 

Second  allowed  where  first  was  illegal.  I 
1,.  D.,439;  No.  1043;  see  Nos.  1127,  1247, 
1172,  1235.  1247. 

For  town  lots  not  required  within  three 
months  after  settlement.  I  L.  D.,  501 ;  No. 
2109. 

No  bar  to  entry.    4  L.  0.^404;  No.  1504. 

Of  one  who  has  exhausted  his  pre-emptive 
eight  is  invalid.    4  L.  D.,  560;  No.  545. 

Settlement  after,  but  prior  to  inception  of 
adverse  claim  cures  defect.  4  L.  D.,  424, 
451 ;  Nos.  1202,  1204. 

Rejected,  on  appeal,  no  appropriation  of  the 
land.    4  L.  D.,  404 ;  No.  1504. 

Amendment  denied,  where  through  want 
of  diligence  the  true  status  of  the  land  was 
not  known.  4  L.  D.,  496;  No.  1206;  see 
Nos.  1172, 1235. 

Right  to  amend  cut  off  by  the  intervening 
«laim  of  another.    4  L.  D.,  387;  No.  X200. 

Section  2261  R.  S.  is  a  reproduction  of  for- 
mer laws  with  respect  to  second  filings.  4  L. 
D.,  189;  Noi  1 188. 

Second,  not  allowed  in  the  absence  of  good 
faith.    4  L.  D.,  387 ;  No.  1 200. 

Second,  not  allowed  where  the  first  was 
willfully  abandoned.  4  L.  D.,  1x4;  No. 
X181. 

Right  to  make  second,  not  considered  with- 
out application  for  some  tract.  4  L.  D.,  3x0; 
No.  X938.  As  to  "  restoration  of  right  *'  see 
1^0,  1235. 

Second,  allowed  where  the  first  fails  through 
fio  fault  of  the  pre-emptor.  4  L.  D.,  9 ;  No. 
I172. 

Second,  allowed  where  the  first  was  illegal. 
4  L.  D.,  116;  No.  X180. 

Evidence  of  land  claimed  under  settlement. 
4  L.  D.,  401 ;  No.  XS03. 


That  the  first,  was  made  prior  to  the  adop- 
tion of  the  Revised  Statutes  will  not  warrant 
a  second.    4  L.  D.,  189  ;  No.  1288. 

Cannot  be  made  before  survey.  5  L.  D., 
274;  No.  1528. 

Protects  the  pre-emptor  from  the  subsequent 
claim  of  another.  5  L.  D.,  249,  473,  632  ; 
Nos.  578,  1547,  1647. 

Without  settlement  is  not  protected.  5  L*. 
D.,  188 ;  No.  1218. 

Without  settlement  indicative  of  bad  faith. 
5  L.  D.,  289;  No.  583. 

Failure  to  file  declaratory  statement  will 
not  defeat  right  of  purchase  in  the  absence 
of  adverse  claim.    5  L.  D.,  632;  No.  1647. 

Failure  to  make  does  not  warrant  the  pre- 
sumption that  the  settlement  was  not  lawful. 
S  L.  D.,6so;  No.  1555. 

And  abandonment  of  soldier's  declaratory 
statement  exhausts  the  homestead  right  5  L. 
^'f  X33 ;  No.  562  ;  see  No.  54. 

On  Osage  land  exhausts  right  under  the  pre- 
emption law.     5  L.  D.,  537  ;  No.  1231. 

For  alleged  swamp  land.  Circular  of  De- 
cember 13,  1886.    5  L.  D.,  279 ;  No.  124. 

Name  of  applicant  should  be  noted  on  the 
declaration,    5  L.  D.,  198;  No.  120. 

Not  received  for  entered  land  without  hear- 
ing.   5  L.  D.,  526;  No.  989. 

Second  preemption  for  same  tract  not 
allowed  when  party  removed  from  land  of  kis 
own.    5  L.  D.,413;  No.  1227. 

Second  may  be  allowed  if  the  first  failed  on 
account  of  a  prior  adverse  claim.  5  L.  D., 
643;  No.  1235. 

Amendment  of,  must  be  governed  by  the 
origmal  intention  of  the  settler.  5  L.  D.« 
643 ;  No.  X235. 

Will  be  canceled  where  claim  under  is  un« 
successfully  set  up  to  defeat  the  final  proof  of 
another.    5  L..  D.,  260;  No.  1220. 

See  Application^  Coal  Land^  EtUry^  Final 
Proof t  Pre  emption^  Settlements 


Final  Proof. 

Witnesses  must  be  disinterested.  I  L.  D., 
96 ;  No.  285. 

Witnesses  must  testify  from  their  perMoal 
knowledge.    X  L.  D.,  96;  No.  285. 
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Dependence  upon  attorney  for   witnesses 
suggests  collusion.    I  L.  D.,  96;  No.  285 > 

On  protest  against,  hearing  should  be  or- 
dered on  due  nolice.  i  L.  D.,  86, 448 ;  Nos. 
275.  1067,  1097;  but  see  Nos.  850,  1080, 
1095.  1100,913,897,  1152.  887,  1390,  1456. 
S95, 1442,  850,  1495,  961.  1542,  I543»  I553» 
1556. 

Nolice  of,  published  in  paper  nearest  the 
land  by  the  usual  route  of  travel,  i  L.  D., 
108;  No.  846;  but  see  circular  of  Apnl  21, 
1885,  12  C.  L.  O.,  34. 

How  made  for  land  in  two  districts.  X  L. 
D.,  438;  No.  1032. 

Failure  to  submit  in  due  time  excused 
where  the  default  was  caused  by  error  of  the 
local  office.  I  L.  D.,  459  i  No.  1028 ;  but 
•ee  No.  419. 

On  submission  of,  after  due  notice,  the  fail- 
ure of  a  railroad  company  to  assert  its  claim 
is  conclusive,  i  L.  D.,36f ,  475  ;  Nos.  1390, 
S50. 

Publication  of  notice  under  act  of  March  3, 
1 879*  similar  to  the  requirements  of  the  min- 
ing law.  1  L.  D.,  108 ;  No,  846 ;  but  see  cir- 
cnlar  of  April  ai,  1885,  12  C.  L.  O.,  34. 

On  rejection,  reasons  to  be  indorsed  on  ap- 
plication.    I  L.  D.,  483 ;  No.  1037. 

When  submitted  may  be  attacked  for  im  • 
proper  absence,  under  the  act  of  June  4, 1880. 
iL.  D.»434;No.  1018. 

In  taking,  the  officer  should  test  the  wit- 
ness' means  of  knowledge.  3  L.  D.,  133 ; 
No.  885. 

The  local  office  should  thoroughly  scruti- 
nize, and  test  the  reliability  of  all  proofs  pre- 
sented.   3  L.  D.,  211 ;  No.  $J2, 

Duty  of  clerk  of  court  in  taking  final  proof 
under  protest    3  L.  D.,  479 ;  No.  913. 

Notice  of  invites  objections  from  all  per- 
sons.   3  L.  D.,  247;  No.  897. 

Taken  without  authority  or  notice  is  void. 
3L.D..  363;  No.  439. 

Distinguished  from  contest.  3  L.  D.,  399 ; 
No.  1 152. 

Must  l)e  made  on  the  day  fixed.  3  L.  D., 
484;  No.  912. 

Notice  of,  must  properly  describe  the  land. 
3L.  D.,  460;  No.  xz6i. 


Affidavit  required  in  Sec.  2262  and  2301 
R.  S.  when  made  before  probate  judge  must 
be  certiBed  by  him  as  ''clerk  ex  officio.*'  3 
L.  D.,  154;  No.  88. 

Under  the  acts  of  March  3,  1877,  and  June 
9,  1880,  roust  be  taken  where  the  court  is 
held  and  the  seal  kept.     3  L.  D.,  330;  No. 

903- 

Register  to  designate  pai>er  for  publication 

of  notice.     3  L.  D.,  520;  No.  910. 

Made  upon  publication  in  papers  other  than 
those  nearest  the  land  must  be  rejected.  3  L. 
D.,  155;  No.  1132. 

Notice  of,  must  be  published  in  papers  near- 
est (he  land.     3  L.  D.,  155  ;  No.  1 132. 

The  notice  by  publication  of  intention  to 
make,  is  in  harmony  with  the  notice  re- 
quired of  contestants.  3  L.  D.,  141 ;  No. 
887. 

Notices  of,  must  be  published  in  the  news- 
paper  proper,  and  not  in  the  supplement.  3 
L.  D.,  155;  No.  889. 

Notice  of,  to  1)e  published  in  established 
bona  fide  papers  having  an  actual  and  legiti- 
mate circulation  in  the  vicinity  of  the  land. 
3  L.  D.,  52;  No.  77;  see  circular  of  April 
21,  X884,  12  C.  L.  O.,  34. 

District  officers  should  take  cognizance  of 
facts  within  their  personal  knowledge  in  pass* 
ing  upon  final  proof.    3   L.  D.,  223 ;    No. 

436. 

Should  be  explicit.   4  L.  D.,  253 ;  No.  496. 

Knowledge  of  witnesses  should  be  tested  by 
cross-examination.  4  L.  D.,  253,  260  \  Nos. 
496, 499. 

Local  officers  may  use  their  personal  knowl* 
edge  as  the  basis  for  cross-examining  wit- 
nesses.   4  L.  D.,  260 ;  No.  499. 

False  swearing  in  making,  punished.  4  L. 
D.,  211;  No.  932. 

Required  to  be  made  anew  on  the  finding 
that  the  residence  shown  is  not  satisfactory.  4 
L.  D.,  477  »  No.  528. 

As  to  cultivation  should  show  the  facts.  4 
L.  D.,  253 ;  No.  493. 

Local  office  may  require  additional.  4  L. 
D.,  197;  No.  1 190. 

Circular  of  December  15,  1885,  directing 
manner  of.    4  L.  D.,  297 ;  No.  106. 
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OfTered  within  shortest  possible  period  in- 
vites special  sctutiny.  4  L.  D.,  347 ;  No. 
507  ;  see  Nos.  586,  573. 

Suspended  for  further  notice  in  case  of  error 
in  published  description  of  land.  4  L.  D., 
406;  No.  513. 

Should  not  be  submitted  while  questions  in* 
Yolving  the  right  to  make  the  same  are  pending 
on  appeal.  4  L.  D.,  265,  395 ;  Nos.  1496, 
512;  see  No.  1216. 

Under  act  of  January  31,  1885,  made  as  in 
other  cases.    4  L.  D.,  16 ;  No.  1482. 

Special  notice  of,  to  railroad  company 
claiming  adversely.     4  L.  D.»  256;  No.  1495. 

May  be  taken  before  judges  and  clerks  of 
court  I>y  special  provision  of  law.  4  L.  D., 
211 ;  No.  932. 

To  be  submitted  on  the  new  blank  forms. 
Circular  of  November  3, 1886.  5  L.  D.,  Z20 ; 
No.  122. 

Rules  to  be  observed.  Circular  of  Febru 
ary  19.  1887.    5  L.  D.,  426;  No.  983. 

Though  technically  complete,  not  always 
received,    5  L.  D.,  52;  No.  1212. 

Adverse  claimants  must  appear  on  notice 
of.    5  L.  D.y  210;  No.  961. 

Careful  examination  of  witnesses  required. 
5  L.  D.,  220 ;  No.  122. 

Witnesses  and  claimants  to  be  cross-exam- 
ined.   5  L.  D.,  178;  No.  117. 

Must  be  submitted  on  the  day  named  in 
the  notice.     5   L.  D.,  348,  361  ;  Nos.  586, 

974. 

To  be  transmitted  at  once  to  the  local  office 

when  taken  elsewhere.    5  L.  D.,  220 ;  No. 

122. 

Should  receive  special  scrutiny  when  made 
within  the  shortest  possible  period.  5  L.  D., 
348;  No.  586;  see  No.  573. 

Testimony  of  claimant  and  witnesses  mu? t 
be  taken  before  the  same  officer.  5  L.  D., 
361 ;  No.  974. 

Posting  in  the  register's  office  an  essential. 
5  L.  D.,  399;  No.  978. 

Publication  of  notice  must  be  made  in 
paper  nearest  the  land.     5  L.  D.,  503 ;  No. 

977. 
Accepted  after  new  publication  of  notice 

and  corroboratory  affidavits.     5  L.  D.,  503 ; 

No.  977. 


Based  on  evidence  of  witnesses  not  named 
in  the  notice  is  invalid.  5  L.  D.,  348,  608 ; 
Nos.  586,  603. 

Rejection  of,  by  the  General  T.and  Office 
final  in  the  absence  of  appeal  or  motion  for 
review.     5  L.  D.,  421 ;  No.  982. 

Decision  on,  must  be  rendered  if  the  claim- 
ant refuses  to  submit  additional.  5  L.  D.» 
429 ;  No.  984. 

Element  of  weakness  in  that  the  witnesses 
do  not  live  near  the  land.     5  L.  0.^448;  No» 

595. 
Good  faith  an  essential  in  all  cases.    5  L» 

D.,  207 ;  No.  573. 

On  offer  of,  for  land  covered  by  railroad  se* 
lection,  special  citation  should  issue.  5  L. 
D.,  396;  No.  1541. 

Offered  pending  suspension  of  township- 
plat.     5  L.  D.,  540;  No.  990. 

In  pre-emption  homestead  cases  may  be 
taken  in  Dakota  before  clerks  of  court  where 
no  court  is  held.     5  L.  D.,  458  ;  No.  986. 

New,  allowed  in  the  absence  of  1)ad  faith 
where  the  first  is  not  altogether  satisfactory. 
5  L.  D.,  215 ;  No.  572. 

Acts  done  on  land  prior  to  entry  considered 
as  indicative  of  good  faith.  5  L.  D.»  238 ;. 
No.  576. 

COMMXTTATION. 

Must  be  such  as  is  required  under  the  pre- 
emption law.  5  L.  D.,  675 ;  No.  598 ;  see 
also  Nos.  229,  501,  518,  556. 

Sufficiency  of,  must  be  determined  by  the 
local  officers  before  transmittal  to  the  General 
I^nd  Office.     5  L.  D.,  610;  No.  997. 

Offering  within  shortest  possible  period  not 
in  itself  a  suspicious  circumstance.  5  L.  D.,. 
207 ;  No.  573. 

On  rejection  of,  no  fraud  appearing,  new 
proof  may  be  submitted  within  the  lifetime  of 
the  entry.    5  L.  D.,  608 ;  No  603. 

Of  deceased  entrynian  approved  though 
the  residence  was  not  fully  satisfactory.  5 
L.  D.,  215 ;  No.  572. 

Desert  Land. 

Time  for  making  cannot  be  extended.  3. 
L.  D.,  8;  No.  144;  but  see  No.  Z55. 
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Evidence  of  claimant  on,  may  be  taken  be- 
fore officers  other  than  district.  3  L.  D., 
246 ;  No.  90. 

Satisfactory  when  sufficient  water  is  shown 
to  have  been  conveyed  upon  the  land.     3  L. 

r>.»385;  No.  150. 

Evidence  of  witnesses  must  be  taken  be- 
fore the  local  office.     3  L.  D.,  246 ;  No.  90. 

Must  show  compliance  with  the  law  in 
form  and  spirit.  4  L.  D.,  51 ;  No.  153 ;  see 
Nos.  138,  150, 162,  163. 

Must  show  that  the  crop  raised  is  the  re- 
sult of  reclamation.  4  L.  D.,  51 ;  No.  153; 
see  Nos.  138,  150,  162, 163. 

The  proprietorship  of  sufficient  water  to  insure 
permanent  irrigation  must  be  shown.  4  L. 
D.,  51;  No.  153;  see  Nos.  138,  150,  162, 
163. 

Allowed  af^er  the  expiration  of  the  statutory 
period.    4  L.  D.,  261 ;  No.  155. 

The  actual  irrigation  of  the  whole  tract 
must  appear.  5  L.  D.,  120,  151 ;  Nos.  162, 
163;  see  also  Nos.  138,  150,  153,  167. 

Should  show  a  permanent  supply  of  water 
sufficient  to  effect  irrigation.  5  L.  D.,  151, 
120;  Nos.  163,  162;  see  also  Nos.  138,  150. 

153.  167. 

Proof  of  crops  raised  treated  as  supple- 
menting proof  of  irrigation.  5  L.  D.,  15 1 ;  Nos. 
163,  162;  see  also  Nos.  138,  150,  153,  167. 

Reclamation  may  be  established  without 
showing  crops.  5  L.  D.,  120, 151 ;  Nos.  162, 
163;  see  also  Nos.  138,  150,  153,  167. 

Not  required  to  show  irrigation  of  rocky 
and  hilly  portion  of  the  land.  5  L.  D.,  481 ; 
No.  167. 

Of  claimant  not  made  by  attorney  in  fact. 
5  L.  D.,  19;  No.  161. 

Homestead. 

New  final  affidavit  required  in  case  of  in- 
fant children  succeeding  to  the  right  to  make. 
I  L.  D.,  86;  No.  276. 

When  made  for  the  heirs  the  final  affidavit 
should  be  made  by  one  of  the  heirs,  i  L.  D ., 
103 ;  No.  218. 

Sufficient  on  commutation,  if  it  shows  set- 
tlement and  cultivation  satisfactory  under  the 
pre-emption  law,  though  residence  was  not 
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established  within  six  months  after  entry.     I 
^'  D->  39;  No.  229;  see  Nos.  501,  518,  556. 

Local  officers  are  required  to  notify  claim- 
ants in  default  with  their  final  proof,  giving 
them  thirty  days  in  which  to  show  cause  why 
their  entries  should  not  be  canceled.  2  L. 
D.,  89;  No.  320. 

The  local  officers  must  designate,  for  the 
publication  of  notices  of  final  proof,  reputa- 
ble papers  of  general  circulation  nearest  the 
land  applied  for,  the  rates  of  which  do  not 
exceed  the  rates  established  by  local  law  for 
the  publication  of  legal  notices.  2  L.  D., 
205;  No.  73. 

Testimony  in  final  proofs  taken  by  the  local 
officers  must  be  taken  at  the  local  office,  un- 
less they  have  been  otherwise  expressly  di- 
rected by  the  Land  Department.  2  L.  D., 
204;  No.  871. 

When  made  before  clerk,  under  act  March 
3,  1877,  he  must  certify  to  absence  of  judge. 
2  L.  D.,  100;  No.  302. 

Where  a  county  embraces  territory  in  two 
land  districts,  a  claimant  for  land  in  one  dis- 
trict may,  under  act  of  March  3,  1877,  n>Ake 
proof  at  the  county  seat  in  the  other  district. 
2  L.  D.,  90 ;  No.  307. 

The  clerks  of  district  courts  in  Dakota  are 
authorized  to  take  final  affidavits  in  homestead 
and  pre  emption  cases,  whether  or  not  the 
court  holds  sessions  in  the  county.  2  L.  D., 
200;  No.  379.  ^ 

The  affidavit  may  be  made  before  the  judge 
of  a  probate  court  in  Dakota,  at  the  county 
seat  where  the  court  is  holden.  2  L.  D..  224 ; 
No.  870. 

A  deserted  wife  or  minor  child  may  make 
final  proof  as  entryman's  agent,  the  entry  to 
go  to  Board  of  Equitable  Adjudication.  2  L. 
D.,  81 ;  No.  360. 

When  made  by  guardian  of  minor  child  of 
deceased  soldier,  final  certificate  and  receipt 
and  patent  should  issue  to  **  A  B,  orphan 
child  of  C  D,  deceased.''  2  L.  D.,  100;  No. 
302. 

When  orphan  child  of  soldier  comes  of  age 
before  time  of  making,  the  final  affidavit  must 
be  made  by  the  beneficiary.  2  L.  D.,  loi ; 
No.  302. 
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Additional  as  to  residence  allowed — in  case 
of  commutation.    3  L.  D.,  462;  No.  460. 

Usual  notice  of,  sufficient  as  against  the 
indemnity  rights  of  a  railroad.  3  L.  D.,  226  i 
No.  1456. 

On  offer  to  make,  by  homesteader  or  pre- 
emptor,  the  adverse  claimant  of  record,  if 
any,  should  be  specially  cited.  3  L.  D.,  I^ ; 
No.  895. 

When  final  proof  is  not  made  within  seven 
years  from  entry,  notice  to  show  cause. why 
the  same  should  not  be  canceled  will  issue. 
4  L.  D.,  137;  No.  428. 

Not  made  by  guardian  if  ward  has  reached 
majority.    4  L.  D.,  331 ;  No.  505. 

Further  time,  within  the  life  of  the  origi- 
nal entry,  allowed  to  perfect  residence  in  case 
of  commutation    4  L.  D.,  557 ;  No.  543. 

In  commutation  made  as  in  pre-emption. 
4L.  D.,  347;  No.  507. 

In  commutation  must  be  explicit  as  to  resi- 
dence.   4  L.  D.,  478;  No.  528. 

Under  the  acts  of  March  3  and  July  1, 1879, 
as  amended  May  6, 1886.     5  L.  D.,  124 ;  No. 

561. 

Failure  of  a  railroad  company,  claiming  un- 
der indemnity  withdrawal  prior  to  selection, 
to  appear  and  assert  claim  is  conclusive.  5  L. 
D.,  407,  586,  658;  Nps.  1543,  1553.  1556. 

Notice  of  intention  to  make,  is  an  invita- 
tion to  all  parties  to  appear  and  show  cause 
why  the  entry  should  not  be  allowed.  5  L. 
D.,407,  586;  Nos.  1543,  1553. 

Pre-emption. 

Is  submitted  in  time  if  notice  thereof  is 
given  within  the  statutory  period.  I  L.  D., 
461;  No.  1039. 

Failure  to  make,  within  statutory  period 
does  not  defeat  claim  in  the  absence  of 
another  settler  who  has  complied  with  the 
law.  I  L.  D.,  355,  401,  487;  Nos.  X376, 
1 381,  1026. 

Prior  to  the  act  of  July  14,  1870,  pre-emp- 
tor  on  unoffered  land  was  not  required  to 
make,  until  the  land  was  offered.  X  L.  D., 
379;  No.  1364. 

Resolution  of  March  3,  187 1,  extended 
time  for,  one  year,     i  L.  D.,  379 ;  No.  1364. 


Act  of  May  9, 1 872,  extended  time  for,  in 
Minnesota  one  year.     I  L.  D.,379 ;  No.  1364. 

Submission  of,  may  be  deferred  within  the 
statutory  period,  though  notice  of  making, 
has  been  given  and  an  adverse  claiinant  ap- 
peared. I  L.  D.,  446;  Nos.  1053, 1 152 ;  see 
Wirth  zs,  Laenncn,  decided  by  Secretary  De- 
cember  12,  1887. 

Final  proof  may  be  made  before  the  clerk 
of  a  court,  but  not  the  affidavit  required  by 
Sec.  2262,  R.  S.  (see  2  L.  D.,  224).  2  L.  D., 
622;  No.  1074 ;  but  see  act  June  9,  1880,  21 
Stats.,  169. 

Where  final  proof  is  not  made  within  the 
time  prescribed,  right  to  make  entry  is  cut  off 
by  an  adverse  claim  (timber  culture).  2  L. 
^•f  593 ;  ^o*  1081 ;  see  No.  1810. 

Where  there  is  an  uncanceled  adverse 
claim  (entry  or  filing)  and  the  record  shows 
that  applicant  for  final  proof  has  priority  of 
inception,  he  must  proceed  under  act  of 
March  3,  1879 «  ^  prior  adverse  claimant  is 
not  bound  to  take  notice  of  an  application  to 
make  final  proof ;  he  is  only  bound  to  notice 
one  impeaching  the  merits  of  his  claim,  under 
act  of  June  3,  1878  (Rule  of  Practice  No. 
13).  2  L.  D.,  595  ;  No.  1097  ;  see  Nos.  295, 
1067,  1097,  850,  1080,  1095,  1 100,  913,  897, 
1152,887,  1390,  1456,  89s,  1442,850.  1543, 

1495.  961,  1542,  1543»  1553.  >556. 

A  hearing  ordered  on  protest  against  final 
proof  does  not  initiate  a  contest  as  contem- 
plated by  act  of  June  3, 1878  (Rule  of  Practice 
No.  13),  nor  require  publication  of  notice 
thereunder.    2  L.  D.,  580 ;  No.  1080. 

Publication  of  notice  cites  all  parties,  with 
or  without  interest,  to  appear  and  test  the  val- 
idity of  the  claim.  2  L.  D.,  580,  584,  599 ; 
Nos.  1080,  1095,  1 100. 

Publication  of  notice  cannot  operate  to 
revive  a  controversy  settled  by  a  former  deci- 
sion between  the  same  parties.  2  L.  D.,  594 ; 
No.  1095. 

A  protestant  against  final  proof  may  appear 
at  the  time  and  place  mentioned  in  the  notice, 
and  make  his  objection  by  cross-examining 
the  applicant  and  his  witnesses,  or  by  intro- 
ducing counter-proof,  or  by  both.  2  L.  D., 
596;  No.  1 100. 
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Where  final  proof  twenty-one  months  after 
€Iiiigt  failed  to  show  satisfactory  residence, 
bat  otherwise  showed  good  faith,  further 
proof  (in  the  nature  of  amendment)  may 
be  offered  within  the  thirty  three  months,  not- 
withstanding an  existing  homestead  entry  of 
record.    2  L.  D.,  623;  No.  1 104. 

Being  entitled  to  thirty-three  months,  the 
IMurties  proved  up  in  the  six  months,  and  their 
entries  were  ordered  canceled  for  fraud  (as 
to  residence  and  improvement) ;  on  motion 
for  reconsideration,  in  the  absence  ot  adverse 
claimants,  they  are  ollowed  the  rest  of  the 
thirty«three  months  within  which  to  show  six 
months'  residence  and  satisfactory  improve- 
ments.    2  L.  D.,  789;  No.  1 1 17. 

May  be  made  in  ex  parte  pre-emption  and 
commuted  homestead  cases  before  a  clerk  of 
the  court,  though  such  officer  appears  as  the 
attorney  of  the  applicant.  3  L.  D.,  95  ;  No. 
1 128. 

On  offer  to  make,  the  pre-emptor  must  be 
prepared  to  defend  against  all  charges  and 
claims,  with  the  right  to  continuance  if  nec- 
essary.    3  L.  D.,  141 ;  No.  887. 

The  right  of  pre-emption  lost  through  fail- 
ure to  make  proof  and  payment  within  the 
statutory  period.  3  L.  D.,  371,  379;  Nos. 
1 138,  1 146. 

Additional  as  to  residence  allowed.  3  L. 
D.,  454;  No.  1156. 

Additional,  allowed  tis  to  residence  prior  to 
expiration  of  thirty-three  months.  3  L.  D., 
107;  No.  1 129. 

Rejection  of  final  proof  does  not  always  call 
for  cancellation  of  filing.  3  L.  D..  451 ;  No. 
1158.      , 

No  part  of,  may  be  taken  before  a  notary. 
3  L.  D.,  298 ;  No.  899. 

Testimony  in,  may  be  taken  before  any  offi- 
cer competent  to  administer  oaths.  3  L.  D., 
429;  No.  1 155;  but  see  No.  100. 

That  the  family  of  the  pre-emptor  does  not 
live  upon  the  land  does  not  necessarily  im- 
peach in  good  faith.    3  L.  D.,  213 ;  No.  872. 

Proof  and  payment  must  be  made  at  the 
same  time.    3  L.  D.,  188,  298;  Nos.  891, 

«99. 


Notice  by  publication,  without  special  cita* 
tion  of  a  railroad  company,  held  sufficient.  3 
L.  D.,  277 ;  No.  1442. 

Six  insertions  of  notice  in  weekly  paper  re- 
quired.    3  L.  D.,  112;  No.  879. 

Difference  between  proof  that  is  fraudulent 
or  merely  defective  noted.  3  L.  D.,  411 ; 
No.  1x54. 

Failure  to  make  proof  and  payment  within 
the  statutory  period  entails  a  forfeiture  of 
rights  in  the  presence  of  an  adverse  claim.  3 
L.  D.,  93,  499;  Nos.  1127,  1163. 

A  pre-emptor,  in  the  presence  of  an  adverse 
claim,  is  not  protected  by  an  erroneous  state- 
ment in  the  receipt  as  to  the  time  within 
which  he  might  make  final  proof.  3  L.  D., 
46;  No.  419. 

Failure  to  make  proof  and  payment  before 

public  offering  defeats  the  claim.     3  L.  D., 

265 ;  No.  1459. 

Taken  before  whom.  4  L.  D.,  473 ;  No. 
100. 

Entire,  to  be  taken  before  officer  named  in 
notice.    4  L.  D.,  473  ;  No.  100. 

Affidavit  should  be  made  within  the  county 
in  which  the  land  is  situated.  4  L.  D.,  63 ; 
No.  1 1 75. 

After,  and  hearing  had  thereon,  further 
time  to  comply  wiih  the  law  not  allowed.  4 
L.  D.,  322;  No.  1 197. 

Without  payment  not  accepted.  5  L.  D., 
220,221;  Nos.  122,  1219. 

Should  not  be  submitted  pending  contest. 
5  L.  D.,  176;  No.  1216;  see  Nos.  1496, 
512,  1216. 

Not  invalidated  by  intention  to  mortgage 
the  land,  on  receipt  of  final  certificate,  to  se- 
cure the  purchase  money.  5  L.  D.,  701 ;  No. 
X236. 

Time  for  proof  and  payment  on  unoffered 
land  fixed  by  the  acts  of  July  14,  1870,  and 
March  3,  1871.    5  L.  D.,  529,  553;  Nos. 

1548.  1549. 
No  penalty,  m  the  absence  of  intervening 

settlement,  for  failure  to  make  proof  and  pay- 
ment for  unoffered  land  within  the  statutory 
period.    5  L.  D.,  440;  No.  1228. 

And  payment  for  offered  land  may  be  ac- 
cepted, though  made  more  than  one  year  after 
settlement.    5  L.  D.,  473;  No.  1547. 
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Timber  Culture. 

Entry  made  under  act  of  1874  may  be  proved 
up  under  act  of  1878.     I   L.  *D.,  123:  No. 

1759. 
Must  show  that  the  required  number  of  trees 

has  been  actually  under  cultivation  for  four 

and  five  years.    3  L.  D.,  260, 329 ;  Nos.  1889, 

1895 ;  see  No.  135  as  to  period  of  cultivation. 

Rejected  where  it  showed  the  trees  aver- 
aged but  two  and  one-half  inches  in  diame- 
ter and  ten  feet  in  height.  3  L.  D.,  299 ;  No. 
1891. 

No  standard  as  to  size  of  trees,  at  time  of 
proof,  to  be  adopted.  3  L.  D.,  329;  No. 
1895. 

The  general  circular  of  March  1, 1884,  con- 
tinues in  force  the  provisions  of  the  circular 
of  1882.     5  L.  D.,  233 ;  No.  1972. 

Proof  under  any  of  the  acts  must  be  speci- 
fic.   5  L.  D.,  233;  No.  1972. 

See  Affidavit^  Equitable  Adjudication^  Natu- 
raliMation,  Residence,  Timber  Culture, 


Fraud. 


Vitiates  title  without  respect  to  subsequent 
conveyance.     iL.  D.,407;  No.  102 1. 

Must  be  clearly  established  to  warrant  the 
cancellation  of  an  entry.  I  L.  D.,  439 ;  No. 
1043. 

A  claimant  cannot  do  indirectly  that  which 
the  law  directly  forbids.  2  L.  D.,  57  ;  No. 
1112. 

Actual  fraud  shown  on  trial,  though  not 
charged,  will  justify  cancellation.  2  L.  D., 
462 ;  No.  460. 

Charge  of,  does  not  change  the  established 
rules  of  evidence.     2  L.  D.,  64 ;  No.  1x75. 

Presumption  of,  not  justified  by  sale  made 
shortly  after  entry.     2  L.  D.,  135  ;  No.  1185. 

The  Government  will  not  knowingly  fur- 
ther a  fraudulent  design.  2  L.  D.,  159,  308 ; 
Nos.  490,  1 196. 

For  which  judgment  will  be  set  aside  must 
be  extrinsic  to  the  matter  at  issue.  2  L.  D., 
568;  No.  838. 

Charge  of,  will  not  be  disregarded.  5  L.  D., 
180;  No.  414. 


Eliect  of,  in  the  procurement  of  approval 
and  certification  of  swamp  lists.  5  L.  D.,, 
31 ;  No.  1742. 

Public  Officials. 

The  fraud,  or  the  crime,  of  a  public  official 
does  not  estop  the  United  States.  2  L.  D.,. 
797 ;  No.  810. 

Pre-emption. 

Where  certain  entries  were  canceled  for 
fraud  (as  to  residence  and  improvements) ,  as 
the  entrymen  made  proof  in  six  months  after 
filing,  and  there  are  no  adverse  claims,  they 
are  allowed  the  remainder  of  the  thirty -three 
months  in  which  to  show  six  months'  resi- 
dence and  satisfactory  improvements.  2  I.. 
D.,  789;  No.  IH7. 

Fraud  in  an  entry  causes  a  reversion  of  the 
lands  to  the  Government.  2  L.  D.,  779 ;  No. 
1094. 

The  Land  Department  is  prohibited  from, 
issuing  patent  on  a  voidentiy.  2  L.  D.,  779; 
1094. 

The  Land  Department  has  full  authority 
to  cancel  entries  for  fraud.  2  L.  D.,  599,. 
783;  Nos.  1082,  1105. 

That  one  made  0  speculative  settlement 
under  Section  2262,  R.  S.,  may  be  proved  by 
a  contract  before  entry  to  convey  after  entry  ;. 
biit  an  agreement  or  contract  causing  title  to- 
"  inure "  could  only  be  made  by  a  formal 
conveyance.     2  L.  D.,  781 ;  No.  1105. 

The  rule  that  an  entry  is  equivalent  io- 
patent,  in  so  far  as  third  parties  are  concerned^ 
does  not  apply  to  an  entry  (pre  emption)  void 
for  fraud.     2  L.  D.,  780;  No.  1105. 

A  had  made  timber-culture  entry  of  a  quar- 
ter, and  agreed  with  B  to  relinquish  it,  and 
that  B  should  pre-empt  the  quarter  and  after 
entry  convey  the  E.  ^  to  A ;  possession  of 
the  W.  y^  only  was  surrendered  to  A,  who 
filed  for  the  whole  quarter;  afterwards  the 
possession  and  occupancy  of  the  quarter  were 
divided  between  them,  and  A  sold  his  posses- 
sory right  to  the  ;E.  ^  to  C,  who  made 
homestead  entry  of  the  entire  quarter ;  held 
that  the  subsequent  division  of  the  land,  by^ 
defeating  B's  right  to  the  E  >i  obliterated  the 
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contract,  and  left  htm  with  a  valid  claim  to 
the  W.  }i  of  the  quarter.    2  L.  D.,  638 ;  No. 

Homestead. 

A  homestead  entry  in  another's  interest,  and 
not  for  a  home  for  the  entryman,  is  in  fraud 
of  the  law  and  invalid  ad  inxHo,  2  L.  D., 
95  ;  No.  326. 

An  agreement  to  convey  part  of  a  home- 
stead after  final  entry  violates  Sec.  2290,  R. 
S.    a  L.  D.,  55;  No.  305. 

An  attempted  sale  of  a  homestead  will  not 
warrant  cancellation  of  the  entry,  but  it  raises 
a  presumption  of  bad  faith.  2  L.  D.,  143, 
233 ;  No.  277 ;  see  also  Foster  7/j.  Breen,  2 
L.  D.,  232. 

A  written  agreement  to  execute,  after  ac- 
xjuiring  title,  a  warranty  deed  to  part  of  a 
homestead  does  not  affect  the  entryman*s 
status,  as  it  is  illegal,  because  prohibited  by 
law  or  by  public  policy,  and  cannot  be  en- 
forced ;  only  an  absolute  conveyance,  which 
can  be  enforced,  defeats  his  right.  2  L.  D., 
71;  No.  354. 

One  who  owned  and  resided  on  160  acres 
gave  a  bond  for  a  deed  of  half  of  it,  condi- 
tioned upon  payment  within  three  years,  and 
then  made  an  adjoining  farm  entry  ;  said  en- 
try was  in  fraud  of  the  law  (Sec.  2289,  R.  S.) 
2  L.  D.,  96;  No.  345. 

A  quit-claim  deed  executed  under  duress 
will  be  treated  as  null  and  void.  2  L.  D., 
86 ;  No.  357. 

The  Land  Department  will  take  summary 
action  when  the  record  shows  a  fraudulent 
entry,  notwithstanding  contest  allegation  was 
abandonment  and  was  not  proved.  2  L.  D., 
95,  97  ;  Nos.  326,  345. 

Presumption  of  forgery  may  not  arise  from 
a  suspicion  founded  on  a  comparison  of  signa- 
tures, without  allegation  or  other  proof.  2  L. 
D.,  240;  No.  408. 

« 

Timber  Culture. 

An  entry  that  has  been  made  in  the  interest 
of  another  is  fraudulent.  2  L.  D.,  50 ;  No. 
290. 

A  claim  under  the  Acts  of  1874  and  1878  is 
solely  for  the  cultivation   of  timber;  if  the 


land  is  used  as  capital,  or  for  speculative  or 
other  purposes  inconsistent  with  the  object  of 
the  acts,  it  is  held  in  violation  of  law  and  is 
subject  to  forfeiture.    2L.  D.,  329;  No.  1848. 

Making  a  bond  for  a  deed  after  patent, 
with  delivery  of  possession,  retaining  only  the 
right  of  entry  for  breach  of  condition,  is  hold- 
ing the  claim  (for  four  years)  for  another's 
use  and  benefit,  and  works  a  forfeiture,  not- 
withstanding resumption  of  possession.  2  L. 
D.,  329;  No.  1848. 

Relinquishment  for  value  about  a  month 
after  entry  is  proof  of  fraudulent  inception. 
2  L.  D.,  92;  No.  298. 

A  relinquishment  obtained  while  the  entry- 
man  was  in  a  drunken  stupor  is  void.  2  L. 
D.f  325 ;  No.  1836. 

Fraud  in  making  an  entry  does  not  bar  a  re- 
linquishment of  it.     2  L.  D-,  316;  No.  1868. 

Desert  Land. 

Where  one  procured  three  others  to  make 
desen-land  entries,  aggregating  1,760  acres, 
and  assign  them  to  him,  it  was  in  fraud  of  the 
desert-land  act,  which  restricts  one  person  to 
640  acres.     2  L.  D.,  24;  No.  143. 

Contest. 

A  collusive  contest  for  the  purpose  of  de- 
feating justice  will  be  summarily  dismissed. 
2  L.  D.,  250;  No.  1796. 

Collusion  between  entryiftan  and  contest- 
ant's attorney,  which  defeated  a  hearing  on  the 
merits,  is  ground  for  a  rehearing.     2  L.  D. 
583;  No.  1 102. 

Jurisdiction. 

Whilst  it  is  competent  for  the  land  depart- 
ment to  take  cognizance  of  fraud  whenever  it 
appears  to  affect  the  title  to  public  land,  it  is 
not  its  province  to  inquire  into  it  when  it 
merely  affects  the  private  rights  of  the  parties. 
2  L.  D.,  616,  621 ;  Nos.  1089,  1083. 

Investigation  op. 

special  agents. 

When  the  allegations  of  fraud  are  not  spe> 
cific  and  tangil^le,  and  the  final  proofs  are  un- 
impeached,  the  entry  may  remain  intact.  2 
L.  D.,  784;  No.  183 1. 
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Ex  parte  report  of  a  special  agent  alleging 
fraud  in  entry  (timbef  culture)  is  not  gronnd 
for  cancellation ;  there  must  be  a  hearing.  2 
L.  D.,  7S4;  No.  1103. 

HRARINGS. 

.  When  fraud  is  alleged,  the  ordering*  of  a 
hearing  is  specially  within  the  Commissioner's 
discretion,  and  may  not  be  the  subject  of  an 
appeal.    2  L.  D.,  41 ;  No.  340. 

A  hearing  may  be  ordered  after  pre-emp- 
tion entry  is  allowed,  to  inquire  into  fraud  re- 
ported by  a  special  agent.  2  L.  D.,  787; 
No.  nil. 

When  special  agent  reports  non-compliance 
with  the  law  (mining,  ^s  to  expenditures), 
whilst  the  proofs  show  such  compliance,  hear- 
ing should  be  ordered  and  special  agent  di- 
rected to  produce  his  evidence.  2  L.  D.,  788 ; 
No.  742. 

Instructions  respecting  the  practice  at  hear- 
ings, for  the  purpose  of  inquiring  into  alleged 
fraudulent  entries,  ordered  on  the  reports  of 
special  agents.     2  L.  D.,  807  ;  No.  74. 

When  an  entry  is  undergoing  investigation 
for  alleged  fraud,  all  proceedings  looking  to 
a  disposition  of  the  land,  including  contest, 
are  prohibited.     2  L.  D.,  785  ;  No.  185 1. 

Innocent  Purchaser. 

Entry  may  be  made  by  purchaser  in  good 
faith  of  the  mineral  location  (placer)  made  by 
a  register.     2  L.  D.,  754 ;  No.  747. 

A  purchase  prior  to  patent  of  land  covered 
by  a  desert-land  entry  does  not  make  the 
buyer  an  "  innocent  purchaser."  2  L.  D., 
25 ;  No.  139. 

Assignee  of  a  certificate  of  soldier's  addi- 
tional homestead  right  takes  it  subject  to  all 
defects ;  is  not  an  innocent  purchaser.  2  L. 
D.,  235;  No.  319. 

Where  the  land  was  not  subject  to  pre- 
emption (town  site)  the  entryman  acquired  no 
interest  in  it  by  his  entry,  and  therefore  could 
convey  none ;  his  grantee  prior  to  patent  was 
not  a  bona  fide  purchaser.  2  L.  D.,  782, 
795;  Nos.  1105,810.  In  reference  to  810 
see  Supreme  Court  decision,  p.  407. 

A  grantor  can  convey  no  more  than  he  pos- 
sesses, and  those  who  come  in  under  a  void 


grant  acquire  nothing.  2  L.  D.»795;  No. 
8x0. 

One  who  acquired  title  by  fraud  may  make 
a  valid  conveyance  to  a  bona  fide  purchaser, 
but  one  who  never  acquired  the  title  cannot 
convey  it.    2  L.  D.,  795 ;  No.  810. 

The  doctrine  of  <*  b<ma  fide  purchaser  "^ 
does  not  apply  to  purchase  of  a  pre-emptor 
before  patent ;  if  the  entry  is  fraudulent  or 
void,  the  purchaser  takes  nothing.  2  L.  D.,. 
599;  No.  1082. 

The  clause  in  Sec.  2262,  R.  S.,  concerning 
bona  fide  purchasers  refers  to  sales  before, 
and  not  after,  entry ;  it  has  respect  to  the  ef- 
fect of  the  conveyance  as  between  grantor 
and  grantee,  and  not  as  between  either  party 
and  the  Government ;  it  is  to  be  enforced  in 
the  courts,  and  not  in  the  Land  Department. 
2  L.  D.,  779,  781,  783 ;  Nos.  1094  and  1105. 

The  purchaser  of  a  void  title  cannot  set  up 
the  rule  of  equitable  estoppel,  that  loss  should 
fall  on  that  one  of  two  innocent  persons  whose 
conduct  rendered  the  injury  possible.  2  L. 
D.,  797 ;  No.  810. 

See  lUegaJiiy,  Patent, 


Qraduatlon  Entry. 

See  Private  Entry, 


Grants. 


See  Railroad^  State,  and  Swamp  Grant, 
For  French,  Spanish,  and   Mexican,  see 
Prioati  Claims, 


Hearing. 


See  Practice, 


Homeatead. 

The  claim  of  the  settler  is  initiated  by  entry 
of  the  land,  i  L.  D.,  30;  No.  1637;  but 
now  may  be  by  settlement;  see  Nos.  271, 
626. 

Right  of  entry  protected  by  the  act  of  May 
14,  1880.     I  L.  D.,  83 ;  No.  271. 
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Lawt  libemlly  constniod.  i  L.  D.,  63; 
No.  252. 

Entry  will  be  canceled  at  the  expiration  of 
teven  years  if  proof  is  not  submitted  after  due 
notice,    x  L.  D.,  112;  No.  852. 

Right  of  one  now  in  military  or  naval  senr- 
ice  to  take,  dependent  upon  his  ability  to 
comply  with  the  requirements  of  the  law.  i 
L.  D.,  98  ;  No.  288. 

Order  of  succession  on  death  of  entryman. 
1  L.  D.,  64,  86 ;  Nos.  253,  276. 

Entryman  cannot  by  will  defeat  the  rights 

of  the  minor  children.     I    L.  D.,  86;  No. 
276. 

Devise  of,  must  be  of  the  land  and  not  of 
the  proceeds  from  the  sale  thereof,  x  L.  D., 
64 ;  No.  253. 

A  devisee  is  entitled  to  the  same  privileges 
that  would  descend  to  the  heirs,  i  L.  D.,  47 ; 
No.  236. 

Heirs  of  deceased  entryman  must  show 
cultivation  for  the  statutory  period*  x  L.  D., 
636;  No.  213. 

Entryman  cannot  by  will  defeat  the  statu* 
tory  succession  of  the  minor  children,  i  L. 
D.,  4X ;  No.  230. 

Right  of  commutation  not  defeated  by  fail- 
ure  to  establish  residence  within  six  months 
after  entry,  x  L.  D.,  39 ;  No.  229 ;  see  also 
Nos.  501,  5x8,  556,  598. 

Right  conferred  upon  Indians  by  act  of 
March  3,  1875.  i  L.  D.,  491 ;  No.  1040 ; 
see  also  Nos.  75,  79,  65X,  657, 663,  665. 

Entry  by  the  sister  of  a  receiver,  is  not  nec- 
essarily invalid.    2  L.  D.,  X05;  No.  301. 

By  the  wife  of  an  insane  person  as  head  of 
a  family,  her  husband  being  civilly  dead.  2 
L.  D.,  X02;  No.  355. 

Not  by  a  married  woman.  2  L.  D.,  XI2 . 
No.  300. 

Where  husband  and  wife  settled  on  and  im- 
proved  a  tract,  and  afterwards  the  wife  made 
entry  of  it,  under  a  mistake  as  to  the  law, 
said  entry  is  canceled,  with  privilege  to  the 
husband,  if  qualified,  to  enter  in  his  own 
name,  and  to  have  his  right  relate  back  to 
date  of  settlement.    2  L.  D.,  112;  No.  341. 

By  a  widow,  in  her  own  right,  whilst  con- 
tinuing to  cultivate  the  homestead  of  her  de- 
ceased husband.    2  L.  D.,  X69 ;  No.  293. 


By  a  minor,  as  head  of  a  family.  2  L.  D., 
82;  No.  409. 

By  one,  in  his  own  right,  who  has  already 
made  final  proof,  as  the  minor  orphan  child 
of  a  deceased  soldier.    2  L.  D.,  99 ;  No.  302. 

By  one  whose  former  entry,  made  prior  to 

his  majority,  was  canceled.  2  L.  D.,  113; 
No.  274. 

A  second  entry  is  allowed,  where  the  land 
first  entered  fails  to  produce  crops  by  reason 
of  lack  of  rainfall  or  unfitness  of  soil.  2  L. 
D.,  171;.  No.  339. 

By  one  whose  prior  entry  was  canceled,  on 
his  own  request,  because  the  land  covered  by 
it  was  was  occupied  and  improved  by  family 
of  a  settler,  who  bad  become  insane  after  set* 
tlement  without  applying  for  it.  2  L.  D., 
102;  No.  355. 

Not  by  one  who  relinquished  a  homestead 
because  of  the  ravages  of  grasshoppers.  2  L. 
jy.p  X41 ;  No.  382. 

By  one  who  went  upon  the  land  as  the 
tenant  of  another,  where  there  is  no  fraud, 
and  where  the  latter  has  made  no  claim  to  it 
and  has  absented  himself.    2  L.  D.,  135 ;  No. 

356. 

By  one  who  had  filed  on  the  land ;  such  an 
entry  operates  as  a  waiver  and  withdrawal  of 
the  pre-emption  claim.     2  L.  D.,  504;  No. 

1435. 
A  deserted  wife  or  child  may  not  make 

final  homestead  proof,  or  commute,  or  pur- 
chase under  act  June  15,  1880,  or  obtain  pat- 
ent, in  her  or  his  own  right,  by  virtue  of  the 
husband's  or  father's  entry.  2  L.  D.,  78; 
No.  360. 

Rules  to  be  observed  in  cases  of  desertion  : 

1.  If  wife  maintains  her  residence,  no  one 
but  her  shall  be  heard  to  allege  desertion,  in 
proof  of  change  of  residence  or  abandon- 
ment, for  seven  years  after  entry. 

2.  If  she,  within  said  seven  years,  proves 
desertion,  she  may  enter  the  land  in  her  own 
name,  if  the  head  of  a  family,  or  if  she  has 
ihe  right  to  acquire  real  property  z&feme  soli, 

3.  If  she  does  not  make  such  entry  she  may 
make  final  proof  in  his  name,  as  his  agent, 
with  her  own  affidavit  to  ncn-alienation ;  the 
entry  to  be  submiited  to  the  Board  of  Equita- 
ble Adjudication. 
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4.  She  may,  as  his  agent,  commute  the  entry 
or  purchase  under  Sec.  2,  Act  of  June  15, 
1880,  and  new  entry  shall  be  referred  to  Board 
of  Equitable  Adjudication. 

5.  Where  entryman's  wife  is  deceased,  the 
foregoing  rules  shall  apply  to  his  child,  not 
twenty-one,  who  is  head  of  a  family.  2  L. 
D.,  81 ;  No.  360. 

A  woman  deserted  her  husband,  the  home- 
stead entryman,  who  devised  the  land  to  his 
daughter,  resident  on  it  as  the  head  of  a  fam- 
ily ;  the  widow  is  equitably  barred.  2  L.  D., 
82 ;  No.  409. 

Additional  entry  in  railroad  limits  by  a  de- 
serted  wife   is  illegal.     2  L.  D.,  777 ;  No. 

344. 

Entry  allowed  contestant  while  his  contest 

is  pending,  should  be  canceled ;  (see  2  L.  D., 
244).    2  L.  D.,  55;  No.  305. 

May  not  be  made  by  a  third  person  pending 
an  appeal  from  the  rejection  of  a  prior  appli- 
cation.    2  L.  D.,  270 ;  No.  1826. 

Where  priority  of  a  settlement  is  alleged, 
under  Sec.  3,  Act  of  May  14, 1880,  there  may 
be  a  second  entry,  subject  to  an  adjustment  of 
the  conflicting  claims.    2   L.  D.,  146;  No. 

243- 

May  be  made  by  one  relinquishing  a  claim 

(pre-emption),  pending  contest  against  it  ille- 
gally instituted  (by  party  not  in  interest).  2  L. 
D.,  220 ;  No.  1092 ;  but  see  Rule  i  of  Prac- 
tice (new  rule),  approved  August  13,  1885. 

By  contestant  of  a  timber-culture  claim  is 
confined  to  land  in  contest,  unless  less  than 
160  acres,  when  contiguous  land  may  be 
taken ;  by  contestant  of  a  homestead  claim  may 
be  made  on  a  portion  of  the  land  in  contest 
and  adjoining  land.  2  L.  D.,  289 ;  No.  348 ; 
but  see  No.  135  overruling  No.  1785  (Bundy). 

May  not  be  made  on  a  tract  withdrawn  for 
the  purpose  of  a  sale  under  Sec.  2455,  R.  S. 
2  L.  D.,  242 ;  No.  374. 

Not  allowed  on  land  improved  by  another 
and  in  his  possession  by  color  of  law.  2  L. 
D.,  44 ;  No.  327. 

Under  the  law  it  is  the  entry  which  reserves 
Ihc  land.     3  L.  D.,  131 ;  No.  1450. 

The  right  exhausted  with  one  entry.  3  L. 
I>-f  57;  No.  1 112. 


Entryman  may  bring  action  for  trespass 
prior  to  final  proof.     3  L.  D.,  54;  No.  423. 

Land  subject  to  pre-emption  is  subject  to. 
3  L.  D.,  230;  No.  438. 

And  pre-emption  claim  cannot  be  main- 
tained at  the  same 'time.  3  L.  D.,  226;  No. 
437- 

Not  maintained  through  the  occupancy  of  a 

tenant.     3  L.  D.,  363 ;  No.  439. 

Cannot  be  made  of  land  occupied  in  good 
faith  by  others.  3  L.  D.,  363 ;  No.  439  ; 
but  see  Nos.  490,  578,  638,  1054, 1 108,  1 140. 

Entry  must  be  canceled  on  death  of  entry- 
man  without  heirs.    3  L.  D.,  384;  No.  450. 

Quit-claim  deed  made  prior  to  original  en- 
try, for  small  part  of  claim,  does  not  impeach 
good  faith.     3  L.  D.,  284 ;  No.  414. 

Contract  to  convey  after  patent  does  not 
defeat  right  of  entry.  3  L.  D.,  284;;^ No. 
414. 

Entry  made  through  agent  by  a  person  in 
the  naval  service  is  within  the  provisions  of 
Sec.  2308,  R.  S.     3  L.  D.,  446;  No.  1466. 

A  deserted  wife  can  assert  no  right  of  en- 
try based  upon  the  canceled  entry  of  her  hus- 
band, but  is  allowed  to  enter  in  her  own  right. 
3  L.  D.,  x88;  No.  431. 

Circular  instructions  as  to  proceedings  to  be 
observed  in  case  of  Indian  applying  to  make, 
under  act  of  July  4,  1884.     3  L.  D.,  91 ;  No. 

79. 
The  third   section  of  the  act  of  May  14, 

1880,  is  not  to  be  construed  as  destroying  any 

Tested  right  theretofore  acquired.     3  L.  D., 

131 ;  No.  145a 

The  act  of  May  14,  1880,  does  not  apply 
to  a  settlement  upon  lands  not  subject  to  entry 
3L.  D.,  176;  No.  754. 

Law  must  I>e  construed  as  a  whole.  4  L 
D.,  400,  580;  Nos.  514,  550. 

No  rights  were  taken  away  by  the  ei^act 
ment  of  sections  2304  and  2305  Revised  Stat 
utes.     4  L.  D.,  399 ;  No.  514. 

And  pre-emption  claim   cannot  be  main 
tained  at  the  same  time.    4  L.  D.,  26,  462 ; 
Nos.  479,  526. 

Total  failure  to  comply  with  the  law  not 
excused  by  poverty.     4  L.  D.,  185 ;  No.  488. 

Claim  not  initiated  while  holding  as  a  ten- 
ant.   4  L.  D.,  259 ;  No.  498. 
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One  in  military  service  may  take,  on  show- 
ing due  compliance  with  the  law.  4  L.  D., 
399;  No.  514. 

Allowed  to  one  who  has  already  made  pre- 
emption entry.    4  L.  D.,  441 ;  No.  522. 

Widow  and  heirs  required  to  cultivate  but 
not  to  reside  on  claim.  4  L.  D.,  433  ;  No. 
520. 

Intention  to  wrong  another  evidence  of  bad 
faith.    4  L.  D.,  159;  No.  490. 

Right  to  take  timber  from  claim.  4  L.  D., 
289;  No.  105. 

But  one  entry  allowed.  5  L.  D.,  124, 133 ; 
Nos.  561,  562. 

Limited  to  unappropriated  public  land.  5 
L.  D.,  172;  No.  565. 

If  the  land  is  subject  to,  and  the  applicant 
IS  qualified  the  only  question  thereafter  is 
<x>mpliance  with  the  law.     5  L.  D.,  X96;  No. 

571. 

Not  allowed  where  settlement  could  only 

be  effected  by   forcible  intrusion.     5    L.  D., 
377 ;  No.  588. 

Equitable  title  acquired  by  residence  and 
cultivation.     5  L.  D„  105 ;  No.  558. 

Entry  of  single  woman  not  affected  by 
marriage  before  final  proof.  5  L.  D.,  196 ; 
No.  571. 

The  right  of  a  widow  to  make  entry  recog- 
nized, though  holding  land  covered  by  the 
entry  of  her  husband  on  which  final  proof  has 
not  been  made.     5  L.  D.,  184;  No.  569. 

Right  cannot  be  maintained  while  holding 
under  pre-emption  claim.  5  L.  D.,  403 ;  No. 
592. 

A  tract  "cornering'*  upon  another  is  not 
*'  contiguous  ''  thereto  within  the  meaning  of 
section  2289,  R.  S.     5  L.  D.,  683 ;  No.  608. 

Claimant  that  alleges  residence  before  re- 
<|uired,  must  show  the  same.  5  L.  D.,  440; 
No.  1228. 

General  requirements  of  the  law  not  waived 
by  the  act  of  May  14, 1880.  5  L.  D.,  172; 
No.  565. 

Claim  secured  through  concessions  made  a 
conflicting  settler.     5  L.  D.,  119;  No.  560. 

Entry  does  not  authorize  general  disposition 
of  timber.     5  L.  D.,  389;  No.  2087. 
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Not  allowed  where  the  evident  purpose 
was  to  wrongfully  secure  the  improvements  of 
another.    5  L.  D.,  377  ;  No.  588. 

Terms  of  the  law  must  be  complied  with 
though  the  entry  may  be  of  land  requiring  irri- 
gation.    5  L.  D.,  296 ;  No.  585. 

Claim  of  one  that  fails  in  residence  will  not 
defeat  a  pre-emptor  that  has  not  filed.  5  L. 
D.,  188;  No.  1218. 

Additibnal  entry  under  the  acts  of  1879,  as 
amended  May  6,  1886.  Circular  of  July  26, 
1886.     5  L.  D.,  128  ;  No.  1x4. 

"  Boxing  "  pine  trees  not  cultivation  under 
homestead  law.    5  L.  D.,  389;  No.  2087. 

Requirements. 

The  law  msists  on  the  cultivation  for  five 
years,  even  during  i>eriods  when  his  absence 
is  excusable;  an  entryman  earning  $1.50  to 
^x.75  per  day  at  his  trade  has  no  excuse  for 
failure  to  cultivate.     2  L.  D.,  73 ;  No.  349. 

A  persisting  drought  excuses  the  failure  ta 
cultivate.     2  L.  D.,  149 ;  No.  325. 

In  commutation  entry  cultivation  must  be 
proved.     2  L.  D.,  72  ;  No.  273. 

The  occupancy  and  use  of  land  for  lumber- 
ing purposes  does  not  constitute  the  improve- 
ment  contemplated  by  the  homestead  law.  3 
L.  D.,  63  ;  No.  424. 

Commutation  of  entry  will  not  be  allowed 
in  the  absence  of  dona  fide  cultivation  and 
residence.     3  L.  D.,  63  ;  No.  424. 

Both  residence  and  cultivation  required  ex- 
cept in  cases  of  adjoining  farm.  3  L.  D., 
141 ;  No.  429. 

In  grazing  countries  use  of  the  land  for 
that  purpose,  coupled  with  residence,  held  to 
be  in  compliance  with  homestead  laws.  3  L. 
D.,  141 ;  No.  429. 

The  cultivation  required  by  Sec.  2301 ,  R.  S. 
is  satisfied  by  clearing  the  land  for  the  purpose 
of  planting,  when  it  appears  that  sufHcient 
time  has  not  elapsed  for  further  acts  in  that 
direction.     3  L.  D.,49;  No.  421. 

Heirs  must  cultivate  till  the  five  years  ex« 
pire.     3  L.  D.,  465  ;  No.  407. 

An  honest  settler's  rights  should  not  be  de- 
feated on  mere  technical  und  speculative 
grounds.     2  L.  D.,  163    No.  406. 
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A  homestead  settler  who  gave  the  required 
notice  under  act  June  4,  18S0,  was  construc- 
tively residing  on  his  claim  until  October  i, 
1881 ;  contest  for  abandonment  would  not  lie 
prior  to  April  I,  1882.  2  L.  D.,  28;  No. 
286. 

It  is  competent  for  a  contestant,  alleging 
abandonment  prior  to  April  I,  1882,  to  show 
that  the  settler  did  not  meet  with  a  loss  or 
failure  of  crops.     2  L.  D.,  iii;  No.  351. 

Where  an  entry  is  relinquished  because  of 
the  ravages  of  grasshoppers,  the  homestead 
right  is  exhausted.     2  L.  D.,  141 ;  No.  382. 

Allegations  of  grasshopper  ravages  as  ex- 
cuse for  a  failure  to  offer  final  proof  within 
the  time  required  must  be  founded  on  prior 
proper  notice  and  absence  from  the  land.  2 
L.  D.,  622 ;  No.  1083. 

Death. 

If  entryman  entitled  to  patent  at  death,  his 
right  inures  to  his  heirs  (or  widow).  2  L.  D., 
46;  No.  335. 

Widow  or  heir  is  not  required  to  reside  on 
the  land.     2  L.  D.,  74;  No.  349. 

Upon  death,  the  law  casts  the  homestead 
right  on  the  widow,  who  must,  however,  so 
indicate  her  intention  of  claiming  the  land 
that  third  persons  will  not  "be  prejudiced  by  her 
laches.     2  L.  D.,  139;  No.  365. 

A  widow,  as  the  legal  representative  of  her 
deceased  husband,  may  continue  to  cultivate 
his  homestead,  and  at  the  same  time  may 
make  entry  in  her  own  name.  2  L.  D.,  169 ; 
No.  293. 

Where  entryman  (prior  to  act  June  15, 1880), 
devised  the  land  to  his  daughter,  afterwards 
resident  on  it  as  head  of  a  family,  his  widow, 
who  deserted  him  prior  to  the  entry,  is  barred. 
2  L.  D.,  85 ;  No.  409. 

Before  the  rights  of  heirs  in  general  are 
considered,  it  must  be  shown  that  there  is 
neither  widow  nor  minor  child  surviving.  2 
L.  D.,  98 ;  No.  289. 

Heirs  may  acquire  title  in  either  of  the  sev- 
eral ways  prescribed  in  the  homestead  laws* 
or  mny  purchase  under  Sec.  2,  act  of  June  15, 
1880,  though  aliens.     2  L.  D.,  98;  No.  289. 

The  devisee  of  a  single  man,  who  made 


formal  application  before  his  death,  has  the 
right  of  entry.  2  L.  D.,  85 ;  No.  410 ;  lee 
No.  626. 14^9,  1986,  333. 

None  but  the  widow,  or  minor  orphan  ^t- 
dren,  can  have  credit  for  the  deceased  soU 
dier's  service,  in  making  an  original  entiy. 
2  L.  D.,  244;  No.  386. 

The  entire  term  of  the  soldier's  enlistment 
is  to  be  credited  to  the  widow,  although  he 
was  discharged  before  its  expiration  because 
of  the  close  of  the  war.  2  L.  D.,  179 ;  No. 
214. 

Authorized  sale  under  Sec.  2292,  R.  S., 
vests  full  title  in  purchaser,  who,  in  order  to 
obtain  patent,  must  pay  office  fees  only.  2  L. 
D.,  76  ;  No.  315. 

On  death  of  applicant  prior  to  allowance  of 
entry,  his  heirs  may  make  the  entry.  2  L. 
D.,  77;  No.  333. 

Insanity  of  husband  (the  entryman)  is  to  be 
regarded  as  *<  civil  death."  2  L.  D.,  103 ; 
No.  355. 

Adjoining  Farm. 

Original  entry  treated  as  adjoining  farm,  to 
save  the  rights  of  the  entiyman.  i  L.  D.,  71 ; 
No.  259. 

Adjoining  farm  requires  five  years'  resi- 
dence, except  when  there  may  be  credit  for 
military  service.     I  L.  D.,  68 ;  No.  257. 

Owner  of  an  undivided  portion  of  a  tract 
(less  than  160  acres)  may  make  adjoining 
farm  entry.     I  L.  D.,  38 ;  No.  221. 

Adjoining  farm,  allowed  after  sale  of  origi> 
nal  farm  and  before  patent  therefor,  x  L.  D.» 
61 ;  No.  250. 

Entry  cannot  be  made  by  one  owning  and 
residing  on  160  acres  who  has  given  a  bond 
for  a  deed  of  the  half  of  it,  conditioned  upon 
payment  for  the  land  in  three  years.  2  L.  D.,. 
96 ;  No.  345. 

Residence  thereon  is  not  required.  2  L» 
D.,  38;  No.  378. 

The  right  to  make  does  not  relate  back  to 
the  date  of  settlement  under  the  original  en«^ 
try.     5  L.  D.,  172  ;  No.  565. 

The  right  to  make  not  modified  by  the  act 
of  May  14,  1880.     5  L.  D.,  172 ;  No.  565. 

Not  allowed  to  one  that  has  had  the  benefit 
of  the  general  law.    5  L.  D.,  124;  No.  561* 
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Additional. 

i 
IN  XAILKOAD  LIMITS. 

Limitations  of  right  to  additional,  i  L.  D., 
^9;  No.  215. 

The  right  to  make  additional^  extends  to  all 
persons  entitled  hy  entry  or  succession  to  make 
final  proof,     i  L.  D.,  24,  51 ;  Nos.  228,  239. 

Act  of  March  3, 1879,  construed  with  the 
second  section  of  act  of  May  14,  1880.  i  L. 
D.y  93;  No.  281. 

The  law  subserved  if  original  and  additional 
are  together  used  as  a  home,  i  L.  D.,  62 ; 
No.  251. 

Land  covered  by  original  and  additional  en- 
tries regarded  as  a  compact  body.  I  L.  D., 
62,68;  Nos.  251,  257. 

Cultivation  of  land  taken  as  additional  not 
required.     1  L.  D.,  62 ;   No.  251. 

Additional  cannot  be  made  if  the  original 
lias  been  canceled,     i  L.  D.,  92 ;  No.  280. 

Widow  of  original  entr3rman  may  make  ad- 
ditional under  the  act  of  March  3,  1879.  ^ 
L.  D.»  24;  No.  228. 

Right  to  make  additional  not  lost  by  the 
purchase  of  original  under  the  act  of  June  1 5, 
1880.     I  L.  D.,  29  ;  No.  215. 

A  married  woman,  who,  previous  to  mar- 
riage,  had  made  an  entry  wherein  she  was  re- 
stricted to  80  acres,  may  make  an  additional 
entry,     i  L.  D.,  38;  No.  222. 

One  who  had  purchased  his  original  entry 
under  the  act  of  June  15,  1880,  could  make 
new  entry  under  act  of  March  3,  1879.  i  L. 
D.,  29;  No.  215. 

Relinquishment  of  original  accepted  and 
new  entry  allowed  pending  contest  against  the 
original  for  abandonment,  i  L.  D.,  93 ;  No. 
281. 

Claimant  may  take  land  embraced  in  his 
former  timber-culture  entry  as  additional,  if 
he  is  the  first  legal  applicant  after  relinquish- 
ment.    I  L.  D.,  125  ;  No.  1761. 

May  be  embraced  within  commutation  en- 
try.    I  L.  D.,  too;  No.  238. 

Persons  making  new  or  additional  entries 
under  acts  of  March  3  and  July  i,  1879,  have 
seven  years  wherein  to  make  final  proof.  2 
L.  D.,  91 ;  No.  314. 


The  entry  can  only  be  made  by  the  origi- 
nal entryman*  or  by  one  who  has  succeeded 
to  his  right  and  by  virtue  thereof  holds  the 
original  homestead  claim.    2  L.  D.,  778 ;  No. 

344. 

Where  application  for  80  acres  was  nude 
in  November,  1878,  but  owing  to  a  prior  entry,, 
entry  was  not  made  until  June,  1879,  entry 
for  an  additional  80  acres  is  allowed.  2  L. 
D.,  30;  No.  334. 

Subsequent  to  act  of  M.irch  3,  1879,  entries 
were  not  restricted  to  80  acres.  2  L.  D.,  30  ; 
No.  334. 

Soldiers. 

Declaratory  filing  is  not  an  appropriation  of 
the  land.     I  L.  D.,  79;  No.  268. 

Soldier's  declaratory  statement,  circular  of 
Decemlier  15,  1882,  with  blank  forms.  I  L.. 
D.,648;  No.  54. 

Entry,  settlement,  and  improvement  must 
follow  filing  within  six  months,  i  L.  D.^ 
79 ;    No.  268. 

'The  right  of  a  soldier  relates  back  to  his 
filing,  if  the  entry  is  regular,  and  the  right  to 
an  additional  entry  goes  therewith,  i  L.  D.,. 
48;  No.  237. 

Fraudulent  acts  and  inducements  of  certain 
agents,     i  L.  D.,  79;  No.  268. 

Declaratory  statement  may  be  filed  by  an 
agent,  but  such  agent  cannot  lawfully  appoint 
a  sub-agent,  unless  by  the  prior  or  subsequent 
consent  of  his  principal.     2  L.  D.,  215 ;  No. 

390. 

The  oath  of  an  agent  (to  non-interest  and 

non- agreement  for  sale)  required  by  circular 

December   15,  1882,  must  accompany  filing. 

2  L.  D.,  214;  No.  390. 

Settlement,  improvement,  and  entry  must 
be  made  within  six  months  after  filing.  3  L.. 
D.,  17,  281 ;  Nos.  416,  1134. 

By  failure  to  enter  in  time  the  right  to  file 
declaratory  statement  may  be  exhausted.  3. 
L.  D.,  17;  No.  416. 

Entry  must  be  made  within  six  months  fronk 
filmg.    3  L.  D.,  279;  No.  1 134. 

The  rule  as  to  settlement,  improvement,  and 
entry  of  soldier's  homestead  changed  Decem- 
ber 15, 1882.    3  L.  D.,  301 ;  No.  416. 
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Entry  not  allowed  for  other  land  within  life 
of  filing.    4  L.  D.,  561 ;  No.  546. 

Right  exhausted  by  filing.  4  L.  D.,  562 ; 
No.  546. 

Entry,  settlement  and  improvement  must 
follow  the  filing  within  six  months.  5  L.  D., 
353 ;  No.  587. 

Circular  requirements  of  December  15, 
1882,  concerning  soldier's  declarator^'  state- 
ment, discussed.  5  L.  D.,  133;  No.  562;  see 
No.  54. 

Right  exhausted  by  the  filing  and  abandon- 
ment of  a  soldier's  declart^^ry  statement.  5 
L.  D.,  133 ;  No.  562. 

Soldier's  Additional. 

Right  of  soldier  not  restricted  to  contiguous 
iai)d.     I  L.  D.,  48 ;  No.  237. 

Allowed  when  a  quantity  less  than  160 
acres  was  entered  before  June  22,  1874.  I  L. 
D.,  48;  No.  237. 

Certificates  should  be  delivered  to  the  agent 
who  filed  the  claim  if  he  has  properly  dis- 
charged his  duty,  though  a  later  power  of  at- 
torney may  have  been  filed  by  another,  i  L. 
D.,  34  ;  No.  2x6. 

Circular  of  February  13,  1 883,  discontinu- 
ing practice  of  certification.  I  L.  D.,  654 ; 
No.  56. 

Any  certificate  of  right  issued  by  the  Gen- 
eral Land  Office  may  be  located  by  agent.  2 
L.  D.,  240;  No.  332. 

May  not  be  made  on  a  tract  withdrawn, 
ibr  purpose  of  a  sale,  under  Sec.  2455,  R.  S. 
2  L.  D.,  242;  No.  374. 

The  practice  in  reference  to  assignments 
reviewed ;  the  right  is  personal,  and  the  as- 
signment of  a  certificate  will  not  be  recog- 
nized; a  purchaser  takes  it  subject  to  all  de- 
fects, and  is  not  an  innocent  purchaser.    2  L. 

I>»235;  No.  319. 

Where  certificate  has  issued  improperly  to 
one  (in  Missouri  Home  Guards)  without  right 
of  additional  entry,  it  is  void,  and  the  entry 
made  under  it  must  be  canceled.  2  L.  D., 
235 ;  No.  319. 

The  purchaser  of  the  certificate,  having 
made  entry,  may  (in  this  case)  buy  the  land 
under  Sec.  2,  act  of  June  15, 1880.  2  L.  D., 
538;  No.  331. 


The  inadvertent  use  of  the  same  oiginal 
entry  in  a  certificate  subsequently  issued  does 
not  invalidate  a  location  upon  the  prior  and 
prima  facie  valid  certificate.  2  L.  D.,  239; 
No.  401. 

Mere  suspicion  of  forgery,  from  a  compari- 
son of  signatures  on  army  pay-rolls,  without 
allegations  or  other  proof,  may  not  impair  the 
claimant's  right.    2  L.  D.,  240;  No.  408. 

In  case  of  widow's  marriage  or  death,  her 
attorney  does  not  thereby  become  the  chil- 
dren's attorney,  especially  where  their  guard- 
ian has  appointed  another.  2  L.  D.,  241 ; 
No.  370. 

Where  a  widow  applies  and  dies  before  is- 
sue of  the  certificate,  leaving  children  of  tlie 
soldier,  her  right  is  extinguished,  notwith- 
standing any  power  of  attorney  she  may  have 
given,  coupled  with  an  interest  or  otherwise. 
2  L.  D.,  241  ;  No.  370. 

Where  a  ix)wer  of  attorney,  coupled  with 
an  interest,  was  executed  by  the  soldier  and 
by  his  wife,  and  delivered  to  A  as  attorney, 
and  the  soldier  died  before  certification  of 
his  right ;  on  a  new  application  by  the  widow, 
with  i^ower  of  attorney  to  B  as  her  attorney, 
ic  is  held,  that  A  is  entitled  to  possession  of 
the  certificate.     2  L.  D.,  30;  No.  337. 

Where  the  soldier  gave  A  a  power  of  at- 
torney in  1875,  and  B  a  power  of  attorney  in 
1881,  wherein  all  former  powers  were  re- 
voked, and  C,  claiming  to  represent  A,  dele- 
gated his  power  to  D ;  held,  that  A  might 
delegate  his  power  to  D  directly,  but  not  in- 
directly through  C;  that,  unless  C  can  es- 
tablish a  privity  with  A  the  evidence  filed  by 
D  cannot  be  utilized  by  B,  but  must  be  re- 
turned to  D,  as  requested,  without  prejudice 
to  the  soldier;  and  that  B  cannot  be  recog- 
nized as  against  A  until  he  files  the  evidence 
requisite  to  establish  the  claim.  2  L.  D.,  31  ; 
No.  359. 

Where  A,  as  attorney  for  the  soldier,  filed 
a  claim  in  1878,  which  was  afterwards  re- 
jected on  A's  request,  and  the  soldier  so  no- 
tified by  him;  and  B,  as  attorney,  filed  a 
new  claim  in  1879,  ^"^  ^^  ^^^Y  recognized 
as  the  attorney;  and  A  afterwards  refiled 
the  rejected  claim,  with  a  power  of  attorney 
executed  in  1878;  and  B  filed  a  power  of  at- 
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torney,  executed  in  i8So  and  revoking  fonner 
powers :'  held,  that  A's  action  in  procuring  the 
rejection  of  the  claim  and  notifying  his  prin- 
cipal thereof  operated  as  a  revocation  of  his 
power  of  attorney.    2  L.  D.,  33  ;  No.  371. 

Presumption  of  death  does  not  arise  for 
seven  years  after  entryman's  disappearance. 
2  L.  D.,  120;  No.  357. 

The  soldier's  children  take,  not  as  heirs, 
but  as  donees,  and  are  substituted  to  the  sol- 
dier's rights  where  there  is  no  widow,  or  in 
the  event  of  her  marriage  or  death.  2  L.  D., 
242;  No.  .370. 

A  minor  orphan  daughter,  surviving,  suc- 
ceedsjo  her  father's  entry,  and  may  also  make 
homestead  entry  in  her  own  right.  2  L.  D., 
99 ;  No.  302. 

A  minor  orphan  child  surviving,  and  com- 
ing of  age  before  time  for  making  final  proof, 
will  not  be  required  to  establish  residence  but 
must  improve  and  cultivate  the  land.  2  L. 
U.,  loi,  244;  N08.  367,  386. 

Application  for  minor  orphan  children  must 
l)e  made  on  the  ordinary  forms,  name  the 
children,  and  be  signed  by  the  guardian; 
guardian  must  make  the  affidavit  at  the  local 
office,  or  if  he  or  one  of  the  children  is  resid- 
ing on  the  land,  before  the  county  clerk.  2 
L.  D.,  244;  No.  386. 

Where  an  attorney  through  fraud  obtained 
n  power  to  sell  the  additional  homestead 
right,  the  certificate  and  location  made  there- 
under will  be  canceled  and  a  new  certificate 
issued  to  the  soldier.    3  L.  D.,  39 ;  No.  418. 

Non-contiguous  locations  under  one  certifi- 
cate.    3  L.  D.,  472  ;  No.  459. 

The  right  to  make  additional  entry  ex- 
hausted when  once  used  irrespective  of  the 
amount  entered.     3  L.  D.,  509 ;  No.  463. 

Right  to  make  additional  entry  accorded 
to  the  minor,  though  the  soldier's  entry  had 
been  canceled  for  abandonment.  3  L.  D., 
395  ;  No.  452. 

A  certain  condition  properly  inserted  in 
certificate.    4  T..  D.,323;  No.  503. 

Right  to  make  non-assignable.  4  L.  D., 
323 ;  No.  503. 

Without  proof  as  to  military  service  there 
is  no  right  of  entry.    4  L.  D.,  323 ;  No.  503. 


Status  of  certificates  issued  before  and  after 
February  13,  1883.    4  L.  D.,  323 ;  No.  503.. 

Unlawful  possession  of  land  no  bar  to  loca- 
cation  by  another.    4  L.  D.,  560;  No.  545. 

Extent  of  additional  entry  determined  by 
the  difference  between  the  original  entry  and 
160  acres.     5  L.  D.,  lo;  No.  553. 

Residence  and  cultivation  required  under 
location  where  the  original  entry  was  canceled, 
for  failure  to  make  final  proof.  .  5  L.  D.,  10 ;. 
No.  553. 

Entry  for  minor  heirs  allowed  to  stand 
though  the  application  did  not  contain  the 
names  of  all  the  minors.    5  L.  D.,  222 ;  No.. 

575. 
Certificate  issued  to  widow  may  properly 

require  her  to  show  that  she  has  not  remar- 
ried.    5  L.  D.,  264;  No.  570;  but  see  Nos. 

503.  636. 

Recognized  when  made  through  an  agent 
in  conformity  with  practice.  5  L.  D.,  289  ; 
No.  583. 

Indian. 

The  act  of  Jahuary  18,  188 1 ;  for  the  relief 
of  the  Winnebago  Indians,  extended  the  time 
within  which  homesteads,  taken  under  the  act 
of  March  3,  1 87 5,  could  be  entered  and  com- 
pleted, for  a  period  long  enough  at  least  to 
enable  the  claimants  to  use  to  advantage  the- 
money  appropriated  in  making  entries,  erect- 
ing dwellings,  and  cultivating  and  improving 
the  lands  so  entered  and  selected;  such  selec- 
tions and  entries  (in  Wisconsin)  are  not  at 
present  subject  to   contest.     2   L.  D.,  191 ; 
No.  651. 

Certain  suspended  Michigan,  entries  to  be 
examined  after  due  notice.  4  L.  D.,  144; 
No.  657. 

Right  of,  shown  by  agent's  certificate.  4 
L.  D.,  144 ;  No.  657. 

Extent  of  compliance  with  the  general  law 
required.    4  L.  D.,  144 ;  No.  657. 

Commutation. 

The  entryman,  applying  to  purchase  under 
Sec.  2301,  R.  S.,  must  show  that  he  has  in/ 
good  faith  cultivated  the  land.  2  L.  D.,  72;. 
No.  373. 
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A  probate  jadge  in  Dtkota,  acting  as  cleric, 
may  take  the  commutation  afltdavit,  provided 
that  it  be  taken  at  the  county  seat  where  the 
probate  court  is  holden.  2  L.  D.,  224  ;^  No. 
370. 

A  deserted  wife  or  minor  child  may  com- 
mute only  as  an  agent ;  entry  to  be  referred 
to  Board  of  Equitable  Adjudication.  2  L. 
D.,  81 ;  No.  360. 

Is  a  consummation  of  the  homestead  entry. 
4  L.  D.,  347,  442 ;  Nos.  507,  522. 

The  original  entry  is  merged  in  the  commu- 
tation and  follows  the  determination  thereof. 
4  L.  D.,  237 ;  No.  494. 

Not  the  exercise  of  a  pre-emptive  right.  4 
L.  D.,  441 ;  No.  521. 

Right  of,  depends  upon  a  prior  compliance 
-with  the  homestead  law.    4  L.  D.,  237;  No. 

494- 

Right  to  commute,  extends  to  an  entry  made 

under  section  2304  Revised  Statutes.  4  L. 
D.,  399;  No.  514. 

Purchaser  after  commutation  and  prior  to 
patent  takes,  subject  to  the  action  of  the  Land 
Department.    4  L.  D.,  347;  No.  507. 

Six  months'  residence  after  entry  not  essen- 
tial.   4  L.  D.,  418  ;  No.  518. 

Six  months'  residence  required  as  an  assur- 
ance of  good  faith.  4  L.  D.,  287,  347,  384; 
Nos.  501,507,510. 

Allowed  though  residence  did  not  cover 
six  months  from  entry.  4  L.  D.,  287;  No. 
501. 

Regulations  under  the  pre-emption  law 
govern  as  to  residence.  4  L.  D.,  287,  347 ; 
Nos.  501,  507. 

Proof  in,  properly  includes  residence.  4 
L.  D.,  347,  384;  Nos.  507,  510. 

Homestead  right  lost  through  failure  of 
commutation  entry.     5  L.  D.,  392  ;  No.  590. 

Right  of,  not  defeated  by  failure  to  establish 
residence  within  the  required  period  in  the 
absence  of  an  intervening  adverse  claim.  5 
L.  D.,  675 ;  No.  598. 

As  effected  by  the  act  of  May  14, 1880.  5 
L.  D.,94;  No.  556. 

Act  ok  Junb  15,  1880. 

Right  of  purchase  not  personal.  I  L.  D., 
50;  No.  239. 


Purchase  may  be  made  by  any  person  who 
through  entry  or  by  operatiun  of  law  has  suc- 
ceeded to  the  right  to  make  final  proof,  i  L. 
D.,  50,  56;  Nos.  239,  244. 

Right  of  purchase  accorded  the  first  appli- 
cant where  several  entries  had  been  canceled. 
I  L.  D.,  96  i  No.  285. 

Alien  heirs  may  purchase.  I  L.  D.,  98 ; 
No.  292. 

Register  who  was  appointed  after  entry  al- 
lowed to  purchase,    i  L.  D.,  73;  No.  261. 

Entry  of  alien  may  be  purchased  by  widow. 
X  L.  D.,  55  ;  No.  244. 

If  a  single  woman  makes  entry  and  then 
marries,  the  husband  is  not  entitled  to  pur- 
chase in  his  own  name  in  the  event  of  her 
death.  Patent  in  such  case  must  issue  to  the 
heirs.     I  L.  D.,  84 ;  No.  272. 

Widow  or  heirs,  not  administrator,  may 
purchase,     i  L.  D.,35  ;  No.  217. 

Right  of  widow  or  heirs  defeated  by  trans- 
fer.    I  L.  D.,  35;  No.  217. 

Alienation  of  land  no  bar  to  purchase.  I 
L.  D.,  74 ;  No.  262. 

Purchase  can  be  made  after  cancellation. 
I  L.  D.,  57,  69,  96;  Nos.  246,  258,  285. 

Purchase  allowed  where  final  proof  failed. 
I  L.  D.,  75 ;  No.  263. 

Purchase  allowed  though  entry  was  void  at 
inception,     i  L.  D.,  25 ;  No.  220. 

Intervening  vested  rights  protected  as 
against  said  act.     x  L.  D.,  69 ;  No.  258. 

The  term  **  homestead  laws '.'  used  in  the 
second  section  of  said  act  in  a  generic  sense. 
I  L.  D.,  69 ;  No.  258. 

Right  of  purchase  defeated  by  intervening 
timber-culture  entry,  or  right  of  pre-emption* 
I  L.  D.,  69 ;  No.  258. 

Transferee  by  dona  fide  instrument  of  the 
entryman's  improvements  and  possessory  right 
can  purchase  under  said  act.  X  L.  D.,  53  ; 
No.  241. 

Possession  of  duplicate  receipt  not  such  evi- 
dence of  transfer  as  to  authorize  purchase,  i 
L.  D.,  67;  No.  255. 

Transfer  subsequent  to  act  confers  no  right 
of  purchase  upon  transferee.  I  L.  D.,  75 ; 
No.  264. 

Attempted  transfer  prior  to  act  carries  right 
of  purchase,  though  the  deed  was  not  nudo 
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till  after  the  passage  of  the  act.     i  L.  D.,  73 ; 
No.  260 

Transfer  of  land  most  be  in  writing  to  earry 
right  of  purchase.     I  L.  D.,  67  ;  No  255. 

'*  Bona  JitU  instrument  in  writing "  not 
necessarily  a  deed  in  legal  form.  I  L.  D., 
SZ\  No.  241. 

An  executed  or  present  transfer,  and  not  an 
agreement  to  transfer  in  futuro  (after  entry), 
is  meant  by  the  act.    2  L.  D.,  53  ;  No.  305. 

A  contract  to  convey  the  land  does  not  de- 
prive entryman  of  benefit  of  the  act.  2  L.  D.» 
94;  No.  299;  see  Nos.  318,600. 

Irregularity  or  illegality  of  entry — fraud  not 
appearing — is  not  a  bar  to  the  right.  2  L.  D., 
94;  No.  299. 

An  attempted  transfer  subsequent  to  June 
15,  1880,  cannot  become  effective,  the  act 
having  relation  to  past  transactions  only.  2 
L.  D.,  177 ;  No.  400. 

There  is  no  right  of  purchase  in  one  to 
whom  the  lands  have  already  been  patented 
under  the  general  homestead  law,  notwith- 
standing there  may  be  doubt  about  the  valid- 
ity of  the  title  to  them.  2  L.  D.,  114;  No. 
820;  see  No.  843. 

The  entryman  has  right  of  purchase  while 
his  appeal  from  the  Commissioner's  action  is 
pending  before  the  Secretary,  prior  to  the  can- 
cellation of  his  entry.  2  L.  D.,  5 1 ;  No.  303 ; 
see  Nos.  350,  550,  604. 

When  judgment  against  the  entryman  has 
become  final  under  the  rules,  in  the  local 
office  or  on  appeal,  the  contestant's  preferred 
right  of  entry  attaches,  and  if  duly  exercised 
bars  the  entryman's  rights  purchase  on  a 
subsequent  application.  2  L.  D.,  164;  No. 
350 ;  see  Nos.  550,  604. 

The  deserted  wife  or  minor  child  of  the  en- 
tryman may  purchase,  as  his  agent ;  entry  must 
be  referred  to  Board  of  Equitable  Adjudica- 
tion.    2  L.  D.,  81 ;  No.  360. 

The  assignee  of  an  erroneously-issued  and 
invalid  certificate  of  soldiers'  additional  home- 
stead right  may  (in  this  case),  purchase  the 
tract  already  entered  by  him.  2  L.  D.,  238 ; 
No.  331. 

The  legal  successors  (in  this  case  the  divi- 
see)  is  entitled 'to  purchase.  aL.  D.,83;  No. 
409. 


As  the  entryman  in  this  case,  if  living,  might 
have  purchased  at  date  of  the  application  (af- 
ter contest,  but  before  hearing),  this  right  de- 
scended to  his  heirs.  2  L.  D.,  99,  523 ;  Nos. 
297,  1403 ;  but  see  Nos.  550,  604. 

A  devisee  has  the  right  of  purchase,  as  the 
transferee  by  will ;  applied  to  case  where  en- 
tryman's  widow  had  deserted  him  several 
years  before  his  death,  and  he  had  devised 
land  to  his  daughter,  who  afterwards  resided 
on  and  improved  it  as  head  of  a  family.  2  L. 
D.,  82  ;  No.  409. 

Where  one  made  homestead  entry  under 
the  general  law  in  1874,  and,  in  good  faith,  a 
soldier's  homestead  entry  in  1878,  and  pend- 
ing contest  against  the  latter,  made  applica- 
tion to  purchase;  held  that,  notwithstanding 
the  irregularity,  he  may  make  purchase.  2  L. 
D.,  124;  No.  309;  but  see  Nos.  550,  604. 

Where  the  entryman  sold  his  homestead 
right,  and  delivered  possession  of  the  land, 
which  was  occupied  and  improved  by  the 
transferee,  his  right  of  purchase  is  defeated.  2 
L.  D.,125;  No.  318;  but  see  Nos.  299,  600. 

The  entryman  can  purchase  only  such  part 
of  the  homestead  as  he  has  not  attempted  to 
transfer ;  if  he  has  attempted  to  transfer,  only 
the  transferee  has  the  right  of  purchasing,  in 
whole  or  in  part,  unless  there  be  a  mutual 
agreement  to  the  contrary.  2  L.  D.,  176;  No. 
400. 

The  required  affidavit  of  an  applicant  to 
purchase  may  be  made  elsewhere  than  in  the 
land  district,  for  good  cause  shown,  before 
any  qualified  officer  having  a  seal.  2  L.  D,, 
128 ;  No.  338. 

The  proviso  in  this  section  was  not  neces- 
sary to  protect  subsequent  entrymen,  the  in- 
tention of  Congress,  from  general  considera- 
tions, being  sufficiently  clear  without  it.  2  L. 
D.,  165 ;  No.  350. 

Right  of  purchase  barred  by  pre-emption 
claim.     3  L.  D..  374  ;  No.  1 143. 

Widow  may  purchase.     3  L.  D.,  490;  No. 

1474. 

Widow,  instead  of  administrator,  may  pur- 
chase.   3  L.  D.,  466 ;  No.  407. 

Construed  with  the  act  of  May  14,  1880. 
4L.  D.,  580;  No.  550. 
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Right  of  purcbase  defined.  4  L.  D.,  465 ; 
No.  527. 

Right  of  purchase  not  lost  with  cancellation 
of  entry.    4  L.  D.,  21 ;  No.  478. 

Only  land  subject  to  entry  may  be  pur- 
chased.   4L.  D.,  171;  No.  492, 

Intervening  filing  bars  the  right  of  purchase. 
4  L.  D.,  466,  493;  Nos.  527,  530. 

Right  of  purchase  recognized  in  case  of 
entry  made  by  an  alien  who  subsequently 
declared  his  intention  to  become  a  citizen.  4 
L.  D.,  564;  No.  547. 

Hearing  ordered,  after  purchase,  on  the 
charge  that  the  original  entry  was  fraudulent. 
4L.  D.,  578;  No.  549. 

Application  to  purchase  reserves  the  land. 
4  L.  D.,  32 ;  No.  480. 

During  contest  the  right  of  purchase  exists 
until  final  judgment  in  favor  of  contestant.  4 
L.  D.,  21 ;  No.  478;  but  see  Nos.  550,604. 

Application  should  not  be  carried  to  entry 
until  right  of  appeal  allowed  to  adverse  parties 
has  expired.  4  L.  D.,  21 ;  No.  478 ;  but  see 
also  Nos.  550,  604. 

Purchase  hereunder  not  allowed  pending 
contest  concerning  the  right  of  entry.  4  L.  D. 
463,466;  No.  527. 

Right  of  purchase  cut  off  by  intervening 
contest.    4  L.  D.,  580 ;  No.  550 ;  see  No.  604. 

Remedial,  and  construed  liberally.  5  L. 
D.,  10 ;  No.  553. 

No  restrictions  on  purchase  under,  except 
those  applicable  to  ordinary  cash  entry.  5  L. 
D.,  535  ;  No.  600. 

No  right  of  purchase  in  transferee  who  be- 
came such  after  the  passage  of  the  act.  5  L. 
D.,  II;  No.  554. 

Contract  of  sale  prior  to  purchase  does  not 
effect  rights  under.     5  L.  D.,  535  ;  No.  600. 

Purchase  not  permissible  pending  interven- 
ing contest.    5  L.  D.,  229  j  No.  577. 

Right  of  purchase  suspended  by  interven- 
ing contest.     5  L.  D.,  188,  606;  No.  12 18. 

Purchase  defeated  by  order  of  cancellation 

following  successful  contest.     5  L.  D.,  606 ; 
No.  604. 

Right  of  purchase  not  defeated  by  cancella- 
tion of  entry.     5  L.  D.,  333;  No.  1534. 

Purchase  allowed  after  cancellation  of  en- 
try.    5  L.  D.,  529 ;  No.  1548. 


Right  of  purchase  as  a  subsisting  claim  to 
the  land.     5  L.  D.,  529;  No.  1548. 

Widow  of  entiyman  may  purchase.  5  L» 
I>.»333;  No.  1534. 

Extends  to  an  entry  where  the  originxil  affi- 
davit was  illegally  made.     5  L.  D.,  115  ;  No^ 

559. 

Purchase  allowed  where  the  entry  was  void 
at  inception.    5  L.  D.,  118  ;  No.  559. 

Application  under,  may  be  entertained  for 
land  patented  on  entry  within  the  terms  of 
the  act  on  surrender  of  the  patent.  5  L.  D., 
301 ;  No.  843. 

Does  not  authorize  the  purchase  of  land  en» 
tered  by  mistake  in  case  stated.  5  L.  D., 
105 ;  No.  558. 

Application  under,  inconsistent  with  the 
claim  of  due  compliance  with  the  homestead 
law.    5  L.  D.,  229 ;  No.  577. 

Not  dependent  upon  compliance  with  or 
qualifications  under  the  homestead  law.  5  L. 
D.,  535 ;  No.  600. 

Purchase  under  this  act  not  the  equivalent 
to  residence  and  cultivation.  5  L.  D.,  10;. 
No.  553. 

Right  to  purchase  not  dependent  upon  res> 
idence  or  occupancy.     5   L.   D.,  333;  No. 

1534- 

See  Affidavit^  Alien^  A^licaiion,  Contest^ 
Entry,  Filing,  Final  Proof,  Insanity,  Land 
Department,  Settlement,  Residence, 


Illegality. 

The  Land  Department  has  full  authority  to 
cancel  entries  fo^  illegality.  2  L.  D.,  599,. 
783;  Nos.  1082,  1105. 

Illegality  of  inception  is  ground  for  the 
cancellation  of  an  entry  (homestead).  2  L., 
D.,  93 ;  No.  299. 

A  certificate  of  the  right  of  soldiers*  addi- 
tional entry  issued  to  one  who  is  not  entitled 
is  illegal  and  void,  and  an  entry  made  under 
it  must  be  canceled.     2  L.  D.,  237  ;  No.  319, 

Where  entry  (cash)  was  allowed  against 
law  (double  minimum  land  sold  for  single 
minimum),  it  cannot  be  confirmed.  2  L.  D.,, 
680;  No.  16 1 9. 

For  rulings  upon  the  doctrine  of  "  innocent 
purchaser,"  see  under  Fraud. 
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Improvement. 

See  Settlement t  Residence, 


Indemnity. 

See  Private  Claim,  Railroad  Grant,  School 
Land,  Swamp  Land, 


Indian  Land». 

Settlement  rights  on,  acquired  prior  to  Jan- 
uary I,  1874,  recognized  by  the  act  of  March 
3,  1875.     I  L.  D.,  90 ;  No.  279. 

No  homestead  or  pre  emption  rights  allowed 
in  the  disposition  of,  in  Bitter  Root  Valley.  I 
L.  D.,  368;  No.  1391. 

Preference  right  of  Indians  to  lands  in  Bit- 
ter Root  Valley  recognized.  I  L.  D.,  368 ; 
No.  139T. 

Proceeds  of,  from  sale,  how  disposed  of.  i 
L.  D.,  520;  No.  I. 

Drafts  not  received  in  payment  for  Pawnee. 
I  L.  D.,  522;  No.  u. 

Certificates  of  deposit  for  survey  not  re- 
ceived in  payment  for  Sioux,  i  L  D.,  522 ; 
No.  6. 

Sec.  4,  act  of  March  16,  1880,  (Kansas 
Trust  and  Dim.  Reserve)  allowing  entry  with- 
out actual  residence  on  the  land,  refers  only 
to  tracts  on  the  boundaries  of  the  Kansas  In- 
dian lands,  contiguous  to  other  lands  (not 
Kansas  Indian  lands)  on  which  the  entryman 
was  actually  residing,  and  to  which  he  held 
the  legal  title  at  date  of  the  passage  of  the 
act.     2  L.  D.,  181 ;  No.  644. 

Second  entries  (K.  T.  &  D.  R.)  are  not  per- 
missible beyond  the  limit  of  160  acres.  2  L. 
D.,  184;  No.  644. 

The  "  actual  settlers  "  (K.  T.  &  D.  R.)  con- 
templated by  the  law  are  those  who  have 
made  bona  fide  residence  on  and  improvement 
of  the  land,  except,  under  the  act  of  March 
16,  x88o,  land  contiguous  to  claims  on  which 
they  have  made  their  homes.  2  L.  D.,  187; 
No.  647. 

Claimants  (Osage  Trust  and  Dim.  Reserve) 
in  default,  with  settlement  and  improvement, 
might  have  purchased   the  tracts  within  the 
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sixty  days  limited  in  Sec.  I,  act  of  May  28, 
1880.     2  L.  D.,  572;  No.  649;  see  No.  130. 

Lands  valuable  mainly  for  pine  timber  (Ot-- 
towa  and  Chippewa,  Mich.)  are  not  subject  to 
Valentine  scrip  location,  but  can  be  disposed 
of  only,  at  public  oflfering,  at  the  minimum 
price  of  $2.50  per  acre.  2  L.  D.,  190;  No." 
648. 

The  status  of  lands  embraced  within  the 
former  Ute  reservation  not  changed  by  the  es- 
tablishment of  a  military  cantonftient  therein. 
3  L.  D.,  297  ;  No.  1638. 

Lands  within  former  Ute  reservation  not 
subject  to  homestead  entry.  3  L.  D.,  298; 
No.  1638. 

Residence  under  the  act  of  August  11, 1876, 
considered.     3  L.  D.,  367;  No.  653. 

Entries  and  tilings  not  allowed  upon  lands 
in  the  occupancy  of  Indians.  3  L.  D.,  371  \ 
No.  75. 

Sale  of  agency  buildings  and  public  lands 
under  sections  2122  and  2123,  R.  S.,  specially 
confided  to  the  discretion  of  the  Secretary  of 
the  Interior.     3  L.  D.,  425;  No.  1639. 

Annuity  payments  under  the  act  of  January 
18,  1881,  limited  to  homesteaders.  3  L.  D., 
580;  No.  470. 

Commutation  allowed  of  homestead  entry 
for  Kansas  trust  lands  lying  within  the  former 
limits  of  Fort  Dodge  Military  Reservation.  4 
L.  D.,  145 ;  No.  658;  see  No.  669. 

Cash  paid  on  commuted  homestead  entry 
for  trust  lands  to  be  placed  to  the  credit  of 
the  Indians.  4  L.  D.,  148 ;  No.  658 ;  see 
No.  669. 

Right  to  purchase  Osage  lands  conditioned 
upon  compliance  with  pre-emption  law  in  the 
matter  of  settlement.     4  L.  D.,  340 ;   No  660. 

Treaty  of  April  29,  1868.  5  L.  D.,  343  ; 
No.  1535. 

The  Department  has  no  authority  to  dispose 
of  lands  acquired  from  the  Mille  Lac  Indians 
by  the  treaty  of  1864.  (Proclaimed  March 
20,  1865.)  5  L.  D.,  102,  541 ;  Nos.  1743, 
601. 

The  words  "  on  the  White  Earth  reserva- 
tion "  in  the  act  of  July  4,  1884,  not  consist- 
ent with  the  otherwise  clearly  expressed  inten- 
tion of  said  act.     5  L.  D.,  541  ;  No.  601. 
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Acquired  from  certain  Chippewa  bands  by 

treaty  of  March  20, 1865,  withheld  from  sale 

by  act  of  July  4,  1884.    5  L.  D.,  541 ;  No. 
601. 
Disposition  of,  under  treaty  not  effective 

prior  to  the  action  of  Congress.    5  L.  D., 
138;  No.  1523. 

Title  to,  extinguished  under  second  section 
of  the  grant  to  the  Northern  Pacific.  5  L. 
D.,  138,  343 ;  Nos,  1523,  1535. 

When  the  ratification  of  treaty  concerning, 
relates  back.    5  L.  D.,  140;  No.  1523. 

Claim  of  Turtle  Mountain  Indians  indefi- 
nite.   5  L.  D.,  557 ;  No.  1706. 

On  entry  of  land  within  the  former  Omaha 
reservation  the  purchaser  is  entitled  to  one 
year  within  which  to  make  his  first  payment. 
5  L.  D.,  708;  No.  666. 

The  allotment  act  of  1887  recognizes  the 
right  of  additional  allotment  to  aggregate  the 
amount  named  in  said  act.  5  L.  D.,  520; 
No.  665;  see  Acting  Secretary  Muldrow's 
circular  September  17,  1887,  under  Indian  al- 
lotment, act  of  Februaiy  8, 1887. 

Patents  for,  as  affected  by  the  act  of  1887. 
5  L.  D.,  520;  No.  665 ;  see  Acting  Secretary 
Muldrow's  circular  September  17,  1887,  un- 
der Indian  allotment,  act  of  February  8, 1887. 

The  allotment  act  of  1887  to  be  carried  into 
effect  under  executive  direction.  5  L.  D., 
520;  No.  665;  see  Acting  Secretary  Mul- 
drow's circular  September  17, 1887,  under  In- 
dian allotment,  act  of  February  8,  1887. 
*  Allotments  may  be  made  by  the  regular 
agent  in  charge,  or  by  special  agents.  5  L. 
D.,  520;  No.  665  ;  see  Acting  Secretary  Mul- 
drow's circular  September  17, 1887,  under  In- 
dian allotment,  act  of  February  8, 1887. 

Allotments  of,  constitute  an  appropriation 
of  the  land.  5  L.  D.,  311 ;  No.  665;  see 
Acting  Secretary  Muldrow's  circular  Septem- 
ber 17,  1887,  under  Indian  allotments,  act  of 
February  8,  1887. 

Allotment  recognized  at  Fort  Custer.  5  L. 
D.,  226 ;  No.  1644. 

Osage  trust  lands,  circular  regulations  of 
April  26, 1887,  with  respect  to  entry  of.  5  L. 
D.,  581 ;  No.  130. 

General  pre-emption  laws  not  applicable  to 

Osage  entry.    5  L.  D.,  303,  537 ;  Nos.  666, 
1231. 


In  entry  of  Osage,  under  the  act  of  May  28» 
1880,  the  oath  required  of  a  pre»emptor  is  not 
applicable.  5  L.  D.,  303,  537 ;  Nos.  666, 
X231. 

Api^icant  for  Osage,  must  be  a  settler 
with  the  qualifications  of  a  pre-emptor.  5  L. 
D.,  303,  442,  537 ;  Nos.  666,  664,  1231. 

Effect  of  contract  to  sell  after  entry  of 
Osage.    5  L.  D.,  303 ;  No.  666. 

Purchase  by  filing  on  Osage  lands  under 
the  act  of  May  28,  1880,  is  the  exercise  of  a 
preemptive  right.    5  L.  D.,  537;  No.  1231. 

See  DumSf  HtmisUod^  RisennUioH^  Siaie$ 
and  TtrriioHii. 


Intaiiity. 

HOMSSTBAD. 

Under  act  June  8, 1880,  the  duly  appointed 
guardian  of  an  insane  homestead  settler  can, 
after  five  years  from  date  of  the  entry,  make 
final  proof.    2  L.  D.,  loi ;  No.  347. 

If  the  insane  person  becomes  sane  before 
the  expiration  of  the  five  years,  he  must  re- 
sume residence  and  cultivation.  2  L.  D.,  X02 ; 
No.  347. 

It  is  advisable  for  a  guardian  or  trustee  to 
file  his  address  in  the  local  office,  with  proof 
of  his  authority  to  act,  in  order  that  he  may 
be  notified  of  any  attack  on  the  entry.  2  L. 
D.,  102;  No.  347. 

To  be  within  the  provisions  of  act  June  8, 
1880,  the  claim  must  have  been  of  record 
prior  to  the  declaration  of  insanity.  2  L.  D., 
103 ;  No.  355. 

The  wife  of  an  insane  person,  who  had 
settled  on  and  improved  a  tract,  but  who  had 
not  filed  a  claim  for  it,  may  make  entry  in  her 
own  name,  as  head  of  a  family,  her  husband 
being  regarded  as  civilly  dead.  2  L.  D.,  102 ; 
No.  347. 

Notice  (contest  may  not  be  served  on  a 
contestee  who  is  insane  nor  on  the  superin- 
tendent of  an  asylum  where  he  is  confined. 
2  L.  D.,  230;  see  Millett  vs.  Brown,  2  L. 
D.,  230. 

Ulandt. 

Application  for  survey  of  Arsenal  Island 
(Mississippi  river)  denied  on  account  of  the 
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drifttng  character  of  the  island,  and  also  be- 
cause of  the  uncompleted  operations  of  the 
Oo^emment  in  fixing  the  channel.  2  L.  D., 
456,460;  Nos.  1697, 1698;  see  No.  1695. 

Surrey  of  an  island  will  not  be  made  where 
it  has  not  the  fixed  and  permanent  character- 
istics which  make  it  a  solid  part  of  the  earth's 
muffct.    2  L.  D.,  458 ;  No.  1697. 


Judgment. 

See  yHfisdidhm,  Res  yudicata. 


Jiirltdlotloii. 

Orer  public  fland  and  the  title  thereto  re- 
mains in  the  Land  Department  till  the  rec- 
ord of  completed  patent  is  made,  i  L.  D., 
18,  22 ;  Nos.  805, 806. 

The  question  of,  may  be  raised  at  any  stage 
of  proceedings,  and  upon  slight  suggestion  m 
all  tribunals,  i  L.  D.,  232,  173;  Nos.  1281, 
1270. 

Presumption  in  favor  of,  when  exercised  by 
Judicial  tribunal,  i  L.  D.,  173,  223,  422; 
Nos.  1270, 1292,  1055;  see  No.  I311. 

Apparent  want  of  authority  in  an  executive 
officer  of  the  Government,  to  set  aside  the  de- 
cree of  a  Federal  court  where  the  United 
States  was  a  party  to  the  suit.  I  L.  D.,  173 ; 
No.  1270. 

Of  Federal  courts  discussed,  i  L.  D.,  173, 
^23;  Nos.  1270,  1292;  see  No.  131 1. 

Judgment  rendered  nunc\pro  tunc  of  the 
same  force  and  effect  as  though  entered  at  the 
proper  time.     1  L.  D.,  210;  No.  1289. 

A  term  of  the  district  court  having  been 
held  by  United  States  circuit  judge  it  will  be 
presumed  that  the  formalities  prescribed  by 
the  act  of  March  2, 1855,  were  duly  observed. 
I  L.  D.,  223;  No.  1292. 

Where  created  by  special  statute,  for  special 
purpose,  may  be  properly  questioned,  i  L. 
D.,  223;  No.  1292. 

Judgment  or  order  without,  is  no  protection 
Co  those  acting  thereunder.  I  L.  D.,  223 ;  No. 
1293. 


In  matters  of  geoeifal,  courts  properly  con- 
stituted determine  their  own.  i  L.  D.,  233  ^ 
No.  1292. 

Where  affirmatively  shown  by  the  record 
conclusive,     i  L.  D.,  223;  No.  1292. 

Judgment  of  tribunal  of  competent,  condtt* 
sive  upon  all  parties,  unless  declared  errone- 
ous upon  appeal,     i  L.  D.,  232;  No.  1281. 

May  be  conferred  by  consent  as  to  parties, 
but  not  as  to  subject-matter,  i  L.  D.,  474 ; 
No.  1059. 

Whether  the  Department  acted  without* 
will  not  be  considered  in  a  cottattwal  praceed- 
ing.    4  L.  D.,  357 ;  No.  1503. 

Will  be  presumed  from  the  action  of  the 
Department.    4  L.  D.,  362 ;  No.  1509. 

Objection  to,  saved  by  exception.  4  L.  D. , 
378,440;  Nos.  509,  523. 

Is  confined  to  the  matters  in  issue.  5  L. 
D.,  613;  No.  1534. 

Being  apparent,  the  judgment  is  not  subject 
to  collateral  attack.     5  L.D.,283;  No.  1347. 

Presumed  in  courts  where  it  is  general.  5 
L.  D.,  158;  No.  1346. 

Presumption  as  to  correct  exercise  of,  in 
courts  of  limited  authority,  when  once  shown. 
5   L.  D.,  283,  320,  570;    Nos.   1347,  1348* 

1352. 

Of  State  courts  considered.  5  L.  D.,  158 ; 
No.  X346. 

Of  district  courts  in  Louisiana  in  the  mat- 
ter of  probate  and  succession.  5  L.  D.,  158 ; 
No.  1346. 

Not  granted  to  United  States  courts  to  stay 
proceedings  in  State  courts.  5  L.  D.,  481 ; 
No.  844. 

A  claim  before  a  tribunal  without,  is  not 
sub  judiee.     5  L.  D.,  415;  No.  1544. 

Of  the  Commissioner,  under  the  direction 
of  the  Secretiuy,  extends  generally  to  all  mat- 
ters pertaining  to  the  disposition  of  the  public 
land.    5  L.  D.,  570;  No.  1352. 

Of  the  local  office  not  restricted  in  hearings 
ordered  by  the  General  Land  Office  or  the 
Department.     5  L.  D.,  i  ;  No.  551. 

Of  the  General  Land  Office  exists  until  the 
issue  of  patent.  5  L.  D.,  49,  174;  Nos.  661, 
956. 

Over  patented  land  restored  on  surrender 
of  patent.    5  L.  D.,  301 ;  No.  843. 
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Of  United  States  district  court  in  private 
claims,  under  the  act  of  July  I,  1864.  5  L. 
D.,  320;  No.  1348. 

See  Contest^  Evidence^  Patent^  Practice^ 
Private  Claims, 


Lake. 


An  inland  lake,  two  miles  long,  is  not  navi- 
gable in  the  sense  that  its  waters  can  be  put 
to  a  public  use  for  the  purpose  of  commerce. 
3  L.  D.,  201 ;  No.  1677. 

See  Scrip  ( Valenline),  Swamp  Grant, 


Land  Decisiona 

Citation  of.    3  L.  D.,  419 ;  No.  909. 


Land  Department, 

Administration  of,  ought  not  to  be  withheld 
from  regular  business  because  of  possible 
hardship  in  a  few  cases.  4  L.  D.,  144;  No. 
657. 

Must  determine  under  what  circumstances 
the  Government  will  part  with  title.  4  L.  D., 
316;   No.  776. 

Secretary  of  the  Interior. 

Official  duty  of  head  of  Department  not 
merely  ministerial.     4  L.  D.,  443;  No.  522. 

May  not  authorize  an  unlawful  act.  '  4  L. 
D.,  67  ;  No.  2082. 

General  supervisory  authority.  5  L.  D., 
483  ;  No.  1350. 

Executive  duties  of,  defined.  5  L.  D.,  483 ; 
No.  1350. 

Auihorrly  of,  in  all  matters  pertaining  to  the 
disposition  of  public  land  or  settlement  of 
private    claims.     5    L.    D.,  483,   570;    Nos. 

1350,  1352. 
Authority  in  disposition  of  public  lands.     $ 

L.  D.,49;  No.  661. 

Scope  of  authority  in  settlement  of  claims 
on  account  of  timber  depredations.  5  L.  D., 
240 ;  No.  2086. 


Supervisory  powers,  how  invoked.  5  "L- 
D.,  23;   No.  948. 

In  acts  of,  the  assent  of  the  President  is  pre 
sumed.     5  L.  D.,  520;  No.  665. 

The  decision  of  the  Acting  Secretary  is  in 
effect  the  act  of  the  Secretary.  5  L.  D.,  277  ; 
No.  1529. 

Will  correct  errors  of  local  office  in  proper 
case  made.     5  L.  D.,  438  :  No.  791. 

Commissioner    of   the    General    Lanz> 
Office. 

General  supervisory  authority  conferred  up- 
on.    I  L.  D'.,455;  No.  1058. 

Whenever  any  action  is  required  to  be 
taken  by  an  officer  of  the  Land  Department^ 
all  proceedings  tending  to  defeat  such  action 
are  impliedly  inhibited.  2  L.  D.,  243,  6X0^ 
Nos.  374,  H16. 

The  order  of  the  Commissioner  (instructing 
the  surveyor-general)  was  in  contemplation  of 
law  the  order  of  the  Secretary,  as  the  acts  of 
the  heads  of  Departments,  within  the  scope 
of  their  powers,  are  in  law  the  acts  of  the 
President.     2  L.  D,,  714;  No.  722. 

Is  vested  with  discretionary  authority.  5 
L.  D.,  55;  No.  1872. 

Right  to  obtain  requisite  information  before 
the  sendition  of  judgment.  4  L.  D.,  316; 
No.  776. 

The  commissioner  has  authority  to  deter-- 
mine  questions  arising  on  special  sale  of  lands. 
4  L.  D.,  25  ;  No.  1642. 

Authority  of,  to  formulate  regulations.  4 
L.  D.,  25  ;  No.  1263. 

Action  in  passing  upon  decisions  of  local 
office  is  judicial.     5  L.  D.,  245;  No.  580. 

General  authority  of  Commissioner  in  all 
matters  affecting  the  disposition  of  the  public 
lands.     5  L.  D.,  570;  No.  1352. 

A  decision  rendered  by  the  Acting  Com- 
missioner has  the  same  force  as  the  act  of  the 
Commissioner.     5  L.  D.,  504 ;  No.  988. 

Records. 

Access  to  records  accorded  for  the  purpose 
of  making  abstracts  for  the  use  of  county 
clerks.  I  L.  D.,  523 ;  No.  5 ;  but  sec  No^ 
127. 
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A  stranger  may  not  inspect  the  papers  in 
a  case  in  the  district  land  office,  except  as  the 
attorney  of  record.  See  Commissioner  Mc- 
Farland  to  register  and  receiver,  Huron,  Dak., 
September  28,  1883. — 2  L.  D.,  222. 

Where  the  documents  in  evidence  in  the 
General  Land  Oflfice  are  original  and  properly 
belong  elsewhere,  especially  when  they  are  not 
yet  properly  before  the  Commissioner,  they 
may  be  withdrawn  after  copies  are  made.  2  L. 
D.,  651 ;  No.  1716;  see  Nos.919,  970. 

The  proper  examination  or  use  of  the  plats 
and  other  public  records  in  the  local  offices  is 
not  prohibited  by  law  and  should  not  be  de- 
nied except  where  it  will  interfere  unneces- 
sarily with  the  public  business.  2  L.  D.,  197, 
656;  Nos.  875,  28. 

Registers  and  receivers  of  other  than  con- 
solidated offices  may  not  furnish  abstracts 
from  the  records  for  private  use  and  charge 
therefor,  except  in  the  case  of  plats  and  dia- 
grams.    2  L.  D.,  655 ;  No.  28. 

The  public  is  entitled  to  access  to  the  rec- 
ords of  the  local  offices  when  the  conduct  of 
(he  public  business  will  fairly  permit.  3  L. 
D.,  176;  No.  890. 

Local  Office.s 

List  of.     I  L.  D.,  664 ;  No.  62. 

Term  '*  land  office,'*  tised  for  local  office  in 
the  act  of  May  27,  1880.  I  L.  D.,  3,  5,  II ; 
Nos.  672,  674,  673. 

Persons  accepting  employment  in  local 
office,  for  the  term  of  such  service  waive  the 
right  of  entry  there.     4  L.  D.,  77 ;  No.  481. 

Officials. 

The  United  States  cannot  be  estopped  by 
the  frauds,  not  to  say  the  crimes,  of  the  pub- 
lic officials.  2  L.  D.,  797;  No.  810;  see  p. 
407. 

A  clerk  de  facto  (with  the  register's  knowl- 
edge and  sanction)  is  competent  to  receive  an 
application  (to  amend  a  filing)  and  to  give  it 
legal  effect.     2  L.  D.,  613 ;  No.  1079. 

The  acts  of  an  officer  de  facto  are  valid  in 
so  far  as  they  affect  the  rights  of  the  public  or 
of  third  persons ;  if  one  is  a  mere  intruder  or 


usurper,  third  persons  can  acquire  no  rights 
by  his  acts.     2  L.  D.,  615  ;  No.  1079. 

In  the  absence  of  allegation  or  showing  to 
the  contrary,  it  is  presumed  that  the  officers 
(intrusted  with  the  control  of  a  survey)  have 
properly  discharged  their  duty.  2  L.  D., 
465;  No.  1692. 

Register  and  Receiver. 

Duties  of.     I  L.  D.,517;  No.  3. 

The  duties  of  the  register  and  receiver  are 
distinct,  and  neither  can  discharge  the  duty  of 
the  other  in  the  absence  of  express  authority. 
I  L.  D.,  150,  545 ;  Nos.  1783,  704. 

Instructions  in  respect  to  examination,  ap- 
proval, and  return  of  final  proof,  posting  of 
entries,  briefing  letters,  and  affidavits  of  publi- 
cation.    2  L.  D.,  199 ;  No.  70. 

Must  use  great  care  in  describing  the  lands 
fully  in  certificates  and  receipts.  2  L.  D., 
197 ;  No.  858. 

Must  not  take  testimony  elsewhere  than  in 
the  local  office,  unless  specially  authorized  by 
the  Land  Department.  2  L.  D.,  204 ;  No. 
871. 

Must  designate  for  the  publication  of  notices 
of  final  proof  reputable  newspapers  of  general 
circulation  nearest  the  land  applied  for  whose 
rates  do  not  exceed  those  established  by  local 
law  for  the  publication  of  legal  notices.  2  L. 
D.,  205 ;  No.  73. 

Must  report  whether  an  appeal  has  been 
filed  promptly  at  the  expiration  of  the  time  al- 
lowed for  it,  and,  where  amendments  are  au- 
thorized, should  report  a  failure  to  perfect  it 
at  the  expiration  of  sixty  days.  2  L.  D., 
205 ;  No.  68a. 

Must  promptly  forward  to  the  new  local 
office  decisions  received  front  the  General 
Land  Office  involving  lands  transferred  to  a 
new  district.     2  L.  D.,  222 ;  No.  22. 

Must  receive  applications  (for  entry)  only  at 
the  place  designated  for  the  transaction  of  of- 
ficial business.     2  L.  D.,  320 ;  No.  1847.' 

Must  examine  carefully  all  applications  for 
contest,  point  out  their  defects,  and  allow 
amendment  of  them.     2   L.   D.,   260;  No. 

1 1796. 
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The  fact  that  claimant  is  the  sister  of  a  re- 
ceiver does  not  of  itself  mv^dkbtte  her  entry. 
2  L.  D.,  105;  No.  301. 

Origin  and  reason  of  the  rule  forbidding 
local  of&cers  and  their  employes  from  making 
entries  of  the  public  lands.  2  L.  D.,  io7> 
315;  Nos.  397,  1821. 

One  who  filed  desert  land  declaratory  prior 
to  appointment  as  register,  afterwards  re- 
signed, and,  after  acceptance  of  resignation, 
but  while  still  performing  the  duties  of  the 
office,  applied  to  relinquish  part  of  it  and  make 
homestead  entry  thereon ;  application  denied. 
2  L.  D.,  106 ;  No.  397. 

Difference  between  the  final  proofs  in  des- 
ert lands  and  homestead  claims  in  respect  of 
residence,  and  its  bearing  on  the  question, 
pointed  out.    2  L.  D.,  X07 ;  No.  397. 

A  receiver  who  filed  soldier's  declaratory 
prior  to  appointment  may  afterwards  make 
pre-emption,  but  not  homestead,  entry,  pro- 
vided he  was  a  dona  fide  settler  on  the  land 
prior  to  appointment ;  if  he  has  made  home- 
stead entry,  but  did  not  reside  on  the  land 
prior  to  his  appointment,  his  entry  must  be 
canceled.     2  L.  D.,  108 ;  No.  346. 

A  homestead  entry  based  upon  a  soldier's 
declaratory  filed  after  appointment  as  receiver 
is  wholly  illegal.     2  L.  D.,  no;  No.  346. 

Where  timber-culture  entry  was  made  when 
a  receiver's  clerk,  but  contest  was  brought 
after  such  service  had  ceased,  in  view  of 
claimant's  good  faith,  entry  is  allowed  to 
stand.    2  L.  D.,  314;  No.  1821. 

Local  officers  or  clerks,  but  not  special 
agents,  may  make  timber-culture  entry  in  a 
district  other  than  that  wherein  they  are  sta- 
tioned.    2  L.  D.,  313 ;  No.  1814. 

Whether  or  not  a  mineral  "  location  "  by  a 
register  is  within  the  prohibition  of  Circular 
of  August  26,  1876,  against  "  entry,"  a  pur- 
chaser in  good  faith  of  the  register's  interest 
in  such  location  may  make  entry.  2  L.  D., 
754 ;  No.  747. 

Where  an  individual  in  the  prosecution  of 
a  right  does  everything  which  the  law  requires 
him  to  do,  and  fails  to  attain  his  right  by  the 
misconduct  or  neglect  of  a  public  ofiicer,  the 
law  will  protect  him.  2  L.  D.,  166;  No. 
350. 


There  is  no  difference  in  principle  between 
the  case  of  a  filing  (homestead  application) 
made'of  record' and  that  of  one  offered  and  er- 
roneously rejected.  2  L.  D.,  37,  548 ;  Nos. 
310,  1429. 

The  offer  to  file  an  application  for  the  land^ 
with  a  contest  against  a  timber-aikore  entry 
protects  the  contestant,  though  he  failed  to  file 
it  because  erroneously  informed  by  the  local 
officers  that  it  was  unnecessary.  2  L.  D.  245  ^ 
No.  1858;  see  No.  135  overruling  No.  1785. 

An  offer  to  file  an  application  for  the  land 
(in  a  timber- culture  contest),  erroneously  re- 
jected by  the  local  officers,  is  equivalent  to 
filing  it.  2  L.  D.,  319 ;  No.  x86o ;  see  No. 
135  overrulittg  No.  1785. 

Where  applicant  (timber  culture)  tendered 
fees  and  commissions,  but  application  was  er- 
roneously rejected  (railroad  withdrawal),  his 
right  of  entry  was  not  prejudiced,  and  inured 
to  the  benefit  of  his  heirs.  2  L.  D.,  548 ;  No. 
1429. 

Erroneous  rejection  of  timber-culture  ap- 
plication (because  of  existing  preferred  right) 
protects  applicant;  whether  he  tendered  his 
oath  and  the  fees  is  immaterial.  2  L.  D.,. 
32X ;  No.  1805. 

Erroneous  refusal  to  accept  homestead  claim, 
on  ground  that  land  was  reserved  as  saline, 
does  not  prejudice  the  claim ;  entry  must  be 
allowed  as  of  date  of  application.  2  L.  D., 
848;  No.  18x6. 

A  mere  expression  of  willingness  to  file  aD 
application  for  the  land  with  the  contest  (tim- 
ber culture),  which  the  local  officers  declared 
to  be  unnecessary,  without  tender  of  it,  does 
not  protect  the  contestant.  2  L.  D.,  290 ;  Nos. 
1830;  see  No.  135  overruling  No.  1785. 

Failure  of  contestant  (timber-culture)  to  file 
motion  for  reconsideration  for  five  months 
after  the  limitation,  by  reason  of  the  neglect 
of  the  local  officers  to  complete  the  record, 
does  not  prejudice  his  rights,  though  an  ad-^ 
verse  claim  has  intervened.  2  L.  D.,  246, 
247 ;  Nos.  1864,  1865 ;  see  No.  135  overrul- 
ing No.  1785. 

Where  contest  was  brought  and  tried,  and 
contestant  went  on  the  land  and  improved  it, 
but  no  decision  was  made  for  five  years  be- 
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canse'bf  loss  of  the  papen,  his  rights  are  not 
prejudiced ;  on  parol  evidence  of  the  facts 
originally  proved,  in  the  absence  of  a  record 
of  them,  a  subsequent  contest  is  dismissed, 
and  his  entry  is  allowed.    2  L.  D.,  299 ',  No. 

1849- 
A  right  of  purchase  under  Sec.  .1,  Act  of 

June  15, 1880,  delayed  because  the  land  was 

unsunreyed,  may  be  enjoyed  when  the  surrey 

is  made.    2  L.  D.,  831 ;  No.  2049. 

Failure  of  local  officers  to  give  notice  of  a 
preferred  right  of  entry  does  not  prejudice  the 
contestant    2  L:  D..  323 ;  No.  1817. 

To  hold  that  the  failure  of  the  surveyor  to 
fully  discharge  his  duty  could  operate  to  de- 
feat the  rights  of  a  party  would  be  a  violation 
of  the  plainest  principles  of  justice.  2  L.  D., 
849;  No.  1816. 

Erroneous  cancellation  of  an  entry  (min- 
eral) does  not  subject  the  claim  to  appropria- 
tion by  a  stranger  to  the  record.  2  L.  D., 
769;  No.  700. 

Where  local  officers  rejected  a  pre-emption 
entry  erroneously,  and  the  settler  thereupon 
actually  abandoned  the  land  (without  appeal), 
it  became  public  and  passed  to  a  railroad 
company  on  definite  location  of  the«road.  2 
L.  D.,  474,  570;  Nos.  1410,  X432. 

Entry  allowed  erroneously  (pending  ap- 
peal) may  stand,  where  prior  rights  are  not 
jeopardized.    2  L.  D.,  244;  No.  1856. 

Where  an  entry  (cash)  in  violation  of  law 
has  been  erroneously  allowed  (double  mini- 
mum land  sold  for  single  minimum),  it  cannot 
be  legally  confirmed.  2  L.  D.,  680;  No. 
1619. 

Acceptance  of  application,  fees  and  com- 
missions prior  to  cancellation  of  an  entry 
(after  relinquishment  in  1878),  with  promise 
to  make  application  of  record  on  cancellation, 
was  unauthorized  and  gave  applicant  no  rights. 
2  L.  D.,  49  ;  No.  290. 

Acceptance  of  an  application  at  a  place 
other  than  the  local  office  is  not  legal  accep- 
tance.    2  L.  D.,  320;  No.  1847. 

Where  one  intended  to  include  a  contiguous 
lot  in  his  application  (homestead),  and  did  not 
because  informed  by  the  local  officers  that  a 
pre-emption  contest  barred  it,  his  rights  are 


not.  prejudiced ;  amendment  allowed  in  ab- 
sence of  adverse  right.    2  L.  D.,  36 ;  No.  310. 

The  duties  of  the  district  officers  are  not 
merely  perfunctory,  but  to  be  exercised  within 
the  lines  of  judicial  discretion.  3  L.  D.,  85 ; 
No.  2094. 

Are  not  authorized  to  do  public  business  pri- 
vately or  in  chamber .s  3  L.  D.,  109;  No. 
878. 

Seven  hours'  service  required  of  district  of. 
fice  employes  each  day,  Sundays  and  holidays 
excepted.    3  L.  D.,  333;  No.  905. 

Judgment  of,  conclusive  in  collateral  cases 
so  long  as  unreversed.    4  L.  D.,  93 ;  No.  483. 

Vested  with  discretion  in  matters  of  final 
proof.    4  L.  D.,  197;  No.  11 90. 

Should  determine  the  rights  of  parties  to  con- 
test and  decide  accordingly.  4  L.  D.,  203 ; 
No.  XI 83. 

In  deciding  upon  pre-emption  claims  act 
judicially.    4  L.  D.,  9s  i  ^o*  4^3* 

Decisions  of,  as  to  matters  of  fact,  entitled 
to  special  consideration.  4  L.  D.,  136;  No. 
1185. 

Decisions  of  local  office  of  no  effect  until 
passed  m  review  by  the  General  Land  Office. 
5  L.  D.,  245;  No.  580. 

Surveyors-General. 

Duties  of  surveyors-general  are  performed 
under  the  direction  of  the  Commissioner  of 
the  General  Land  Office.  3  L.  D.,  495 ;  No. 
1727. 

Official  communications  of  a  surveyor-gen- 
eral should  not  be  over  the  signature  of  his 
chief  clerk.     3  L.  D.,  263 ;  No.  898. 

Special  Agent. 

May  administer  oaths  on  the  investigation 
of  fraudulent  claims,  but  not  where  he  acts  as 
the  agent  of  the  Government  at  hearings.  3 
L.  D.,  113;  No.  1719. 

See  Contest,  Decision,  Entry,  Fees,  Mining 
Claim,  Public  Land, 


Location. 

Is  the   act  of  selecting  and   designating 
lands  which  the  person  making  the  location  is 
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authorized  by  law  to  select ;  (Bouvier).     2  L. 
D.,  670;  No.  23. 

See  Mining  Claim,  Railroad  Grant,  and 
Swamp  Grant, 


Military  Reservation. 

See  Reservation. 


IMili  Site. 

In  an  application  and  entry  for  lode,  may 

embrace  one  or  more  pieces  of  ground  within 

the  limits  of  five  acres.     2  L.  D.,  755 ;  No. 
748. 


IMineral  Land. 

Rule  laid  down  as  to  what  constitutes,  i. 
L.  D.,  560;  No.  687. 

Regulations  governing  entry  of  lands  con- 
taining borax  and  alkaline  earths,  sulphur, 
alum,  and  asphalt.     X  L.  D.,  561;  No.  713. 

Fireclay  or  kaoline  subject  to  mineral  entry. 
I  L.  D.,  565;  No.  719. 

Gypsum  and  limestone  held  to  be  minerals. 
I  L.  D.,  560;  No.  687. 

Lands  containing  mineral  springs,  not  of  a 
saline  character,  are  subject  to  sale  under  the 
gener{ils  laws.  •   i  L.  D.,  562 ;  No.  707. 

Coal  and  iron  lands  in  Alabama ;  circular 
of  April  9,  1883.     I  L.  D.,  655  ;  No.  64. 

Sale  of  coal  land ;  circular  of  July  31, 1882. 
I  L.  D.,  687  ;  No.  47. 

In  Alabama  disposed  of  as  agricultural.  I 
L.  D.,96;  No.  285. 

In  Missouri  disposed  of  as  agricultural.  I 
L.  D.,  599;  No.  2023. 

May  be  included  within  military  reservation 
and  while  thus  reserved  is  not  subject  to  other 
appropriation,     i  L.  D.,  55^  >  ^^*  ^^'* 

Town  site  may  be  located  upon.  I  L.  D., 
556;  No.  701. 

Minerals. 

Borax,  soda,  alum,  oil,  etc.,  are  minerals 
within  the  meaning  of  the  mining  laws.  2  L. 
D.,  709;  No.  732. 


Coal  is  not  within  the  meaning  of  the  act 
of  June  3,  1878.     2  L.  D.,  827  ;  No.  2057. 

The  act  of  March  3,  1 883,  subjects  to  pub- 
lic sale  lands,  theretofore  reported  as  contain- 
ing coal  or  iron,  which  appear  on  the  records 
to  be  vacant  (Alabama).  2  L.  D.,  35 ;  No. 
295. 

One  who  settled  on  mineral  land  in  187 1 
acquired  no  right  to  it  by  virtue  of  section 
3,  act  of  May  14,  1880,  and  is  not  protected 
by  the  act  of  March  3,  18S3  (Alabama),  2 
L.  D.,  35. 

A  tract  reported  in  1879  ^^  containing  val- 
uable coal,  but  whereon  a  homestead  entry 
was  allowed  in  1883,  which  was  afterwards 
relinquished  and  canceled,  must  be  offered  at 
public  sale  (Alabama).  2  L.  D.,  36;  No. 
295. 

Sec.  2341,  R.  S.,  was  intended  to  relieve 
persons  who  had  settled  on  lands  theretofore 
designated  as  mineral,  when  they  were  after- 
wards found  to  be  agricultural ;  Sec.  2342,  R. 
S.,  gave  the  right  of  settlement  on  said  lands 
when  duly  set  apart  as  agricultural.  2  L.  D., 
716;  No.  723. 

By  their  designation  as  **  agricultural  "  in 
the  official  plats,  lands  in  a  mineral  belt  were 
set  apart  zsfrima  facie  **  clearly  agricultural," 
under  section  li,  act  of  July  26,  1866  (Sec. 
2342,  R.  S.)  2  L.  D.,  7131.850;  Nos.  722, 
1816. 

When  lands  have  been  returned  as  agricul- 
tural the  burden  of  proof  is  on  one  denying 
theiT  prima  faeie  character.  2  L.  D.,714, 717, 
721 ;  Nos.  722,  723,  729. 

Whenever  mineral  and  agricultural  or  town 
site  claims  conflict,  the  comparative  value  of 
the  land  for  mining  or  agriculture  is  in  ques- 
tion and  must  be  considered.  2  L.  D.,  717, 
720,  721  ;  Nos.  723,  724,  729. 

One  denying  the  prima  facie  agricultural 
character  of  a  tract  covered  by  a  claim  (home- 
stead) must  show,  not  that  it  is  of  little  value 
for  agriculture,  not  that  adjoining  or  neigh- 
boring lands  are  mineral,  and  not,  theoreti- 
cally, that  the  tract  may  ]x>ssib]y  develop 
minerals  in  the  future,  but  that,  as  a  present 
fact,  proved  by  the  actual  production  of  min- 
erals, it  is  mineral  land.  2  L.  D.,  721 ;  No. 
729. 
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Where  the  testimony  to  agricultural  charac- 
ter was  speculative,  and  the  land  never  paid 
the  expenses  of  cultivating  it,  but  the  minerals 
obtained  during  several  years  paid  for  the 
plant  and  for  mining  expenses,  it  is  subject  to 
mineral  entry.     2  L.  D.,  719;  No.  723. 

An  entry  (homestead)  of  record  bars  the 
filing  of  a  placer  application  for  the  tract  until 
after  a  detennination  of  the  character  of  the 
iand.     2  L.  D.,  712;  No.  722. 

Where  a  placer  application  has  been  filed 

on   a  homestead   entry  of  land  both   claims 

nay  be  suspended  until  after  a  hearing  upon 

the  character'of  the  land.     2  L.  D.,  712;  No. 
722. 

Land  chiefly  valuable  for  deposits  of  build- 
ing stone,  containing  no  lodes  or  veins  of 
quartz  or  other  rock  in  place,  may  be  entered 
as  a  placer  claim.     3  L.  D.,  iz6 ;  No.  752. 

The  general  instructions,  revoking  mineral 
withdrawals,  and  placing  the  burden  of  proof 
upon  mineral  claimants,  were  applicable  to 
Alabama  lands.     3  L.  D.,  169;  No.  741. 

The  act  of  March  3,  1883,  only  operated  on 
lands  withdrawn  and  designated  as  mineral. 
3  L.  D.,  173 ;  No.  741. 

Lands  covered  by  entries  and  valid  appli- 
cations prior  to  the  act  of  March  3,  1883, 

were  not  affected  by  said  act.     3  L.  D.,  169 ; 
No.  741. 

The  act  of  March  3,  1883,  relates  only  to 

the  future  disposition  of  lands.     3  L.  D.,  172 ; 
No.  741. 

The  act  of  March  3, 1883,  was  not  intended 
to  change  previous  constructions  of  the  law. 
3L.  D.,  177;  No.  741. 

The  act  of  March  3,  1883,  conferred  no 
rights  save  in  cases  where  entries  had  been 
made  prior  to  its  passage.  3  L.  D.,  177 ; 
No.  749. 

Does  not  pass  under  school  grant.  3  L.  D., 
233;  No.  438. 

All  evidence  as  to  character  of  land  should 

receive  due  consideration.    3  L.   D.,   234; 
No.  755. 

The  Government  interested  in  determining 

the  character  of  land.     3  L.  D.,  234;  No. 

755- 

The  land  being  returned  as  agricultural  the 

burden  of  proof  is  with  the  mineral  claimant. 

3L.  D.,  234;  No.  755. 
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So  known  would  not  pass  under  the  town- 
site  patent.     4  L.  D.,  556;  No.  837. 

Must  be  shown  such  as  the  present  fact.  4 
L.  D.,478;  No.  782. 

So  held  under  the  evidence.  4  L.  D.,  104 ; 
No.  767. 

Oil  Innd  held  as  mineral.  4  L.  D.,  60, 
284  ;  Nos.  764,  775. 

Proof  that  neighboring  land  contains  oil  not 
sufficient  to  defeat  agricultural  entry  of  land 
returned  as  subject  thereto.  4  L.  D.,  60; 
No,  764. 

Exemption  of,  from  school  reservation.  4 
L.  D.,  75;  No.  765. 

Locations  prior  to  survey  not  in  conflict 
with  reserved  school  sections.  4  L.  D.,  96; 
No.  766. 

Vested  right  in,  not  affected  by  the  act  of 
March  3,  1883.     4  L.  D.,  476;  No.  781. 

In  Alaska,  regulations  concerning.  4  L. 
D.,  128;  No.  98. 

Order  of  Ma^ch  24,  18S5,  suspending  action 
on  mineral  applications  for  school  lands  re- 
voked.    4  L.  D.,  531  ;  No.  536. 

Determination^as  to  character  of,  final.  5 
L.  D.,  131 ;  No.  789. 

Fee  of,  indivisible.  5  L.  D.,  256;  No. 
842. 

LAnd  containing  a  mineral  spring  is  not.  5 
L.  D.,  190;  No.  789a. 

Not  known  as  such,  but  sold  as  agricultural, 
title  passes.     5  L.  D.,  193;  No.  1526. 

Known  to  be  such  excepted  from  railroad 
grant.     5  L,  D.,  193;  No.  1526- 

Found  to  be  such  after  patent  under  rail- 
road grant,  does  not  affect  the  title.  5  L.  D., 
193;  No.  1526. 

Settlers  upon,  without  protection.  5  L. 
D.,  131 ;  No.  789. 

See  Coal  Land^  Patent ,  Timber  Cuttings 
Town  Sites, 


Mining  Claim. 

The  right  conferred  by  a  valid  mining  loca- 
tion amounts  to  a  property,  capable  of  being 
employed  or  transferred,  entirely  separate  and 
distinct  from  the  fee  of  the  land.  I  L.  D., 
615 ;  No.  2028. 
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Mining  laws  recognise  prior  local  laws, 

rales,  and  regnloUoDS.     I  L.  D.»  5S4;  No. 
690. 

Assignments  of  interests  in  mining  possea- 
sions  are  valid,  even  by  parol  transfer,  i  L. 
!>.•  593 ;  No.  695. 

Mining   laws  recognized   jurisdiction .  as- 

snned  by  the   courts,     i  L.  D.,  5S4;  No. 

690* 

Requisite  compliance  with  law  presumed 

after  entry.     I  L.  D.,  548 ;  No.  702. 

Includes  a  tunnel  location,  i  L.  D.,  584 ; 
No.  690. 

Cancellation  of  mineral  entry  does  not  af- 
fect possessory  rights,     i  L.  D.,  526;  No. 

1590- 
Miners'  rights  not  divested  by  subsequent 

appropriation  of  the  land  for  a  military  reser* 

vation.     I  L.  D.,  552 ;  No.  689. 

The  Land  Department  will  inquire  into 
questions  affecting  compliance  with  the  law. 
I  L.  D.,  584;  No.  690. 

Patent  will  not  issue  for  location  within 
prior  patented  lines,     z  L.  D.,  593 ;  No.  695. 

Mineral  entry  not  invalid  because  at  the 
time  made  the  land  was  covered  by  a  home- 
stead entry.     I  L.  D.,  565  ;  No.  719. 

Sections  2324  and  2325  should  be  construed 
together.     I  L.  D.,  544;  No.  703. 

In  application  for  survey  the  location  must 
be  properly  marked  and  recorded,  i  L.  D., 
581 ;  No.  691. 

Application  for  lode  patent,  within  limits 
of  patented  placer,  alleging  that  the  existence 
of  the  lode  was  known  at  date  of  placer  appli- 
cation, should  be  received,  subject  to  adverse 
proceedings  of  placer  claimant,  i  L.  D., 
564;  No.  717. 

Application  in  conflict  with  prior  pending 
claim  not  received.     I  L.  D.,  542 ;  No.  686. 

Application  allowed  by  the  receiver  instead 
of  the  register  not  disturbed.     I  L.  D.,  545  ; 

No.  704- 

Applications  should  be  received  in  the  or- 
der of  time  as  presented,  i  L.  D.,  562 ;  No. 
698. 

Adverse  proceedings ;  circular  of  May  9, 
1882.     I  L.  D.,  685 ;  No.  45. 

Tunnel  location  should  be  protected  by  ad- 
verse suit  as  other  mining  claims,  i  L.  D., 
584 ;  No.  690. 


Extent  and  nature  of  adverse  claim  may  be 
shewn  fagr  means  best  practicable  if  survey 
cannot  be  made.     I  L.  D.,  582 ;  No.  693. 

Adverse  claimants  held  to  reasonable  dili- 
gence.    I  L.  D.,  582 ;  No.  693. 

Rights  as  between  adverse  claimanU  must 
be  determined  by  the  couits.  I  L.  D.,  584  ; 
No.  690. 

Courts  must  determine  legal  rights  between 
town-site  and  mineral  claimants,  l  L.  D., 
556;  No.  701 ;  but  see  No.  842. 

Preliminaiy  proofs  accepted,  though  patent 
must  issue  for  claim  as  diminished  by  adverse 
placer,     i  L.  D.,  551 ;  No.  718. 

Alleged  delinquent  co-tenants  must  protect 
their  rights  as  adverse  claimants,  i  L.  D., 
544 ,  No.  703. 

Entry  should  be  canceled  where  the  cer- 
tificate showing  non-existence  of  suit  was  re- 
called.    I  L.  D.,  539;  No.  705. 

Stay  of  proceedings  warranted  on  allega- 
tion of  adverse  claim  shown  on  plat  filed.  I 
L.  D.,  538;    No.  709. 

In  the  absence  of  adverse  claim  it  is  as- 
sumed that  the  applicant  is  entitled  to  patent^ 
and  no  agreement  of  parties  can  affect  this 
statutory  provision,     i  L.  D.,  591 ;  No.  694. 

Failure  of  prior  locator  to  file  adverse  claim 
is  a  waiver  of  his  right,  i  L.  D.,  591 ;  No. 
694. 

Failure  of  adverse  claimant  to  institute  suit 
a  waiver  of  his  claim,  i  L.  D.,  584 ;  No. 
690. 

Adverse  claim,  though  informal,  held  suf- 
ficient where  suit  had  been  duly  brought 
thereon,     i  L.  D.,  603 ;  No.  708. 

Separate  patents  may  issue  for  such  portions 
of  claims  as  adverse  parties  may  rightfully 
possess.     I  L.  D.,  593;  No.  695. 

Time  for  filing  adverse  claim  not  computed 
to  include  period  during  which  the  local  office 
was  closed,     i  L.  D.,  572 ;  No.  697. 

Lode  within  placer  claim,  not  known  at  ap- 
plication, passes  with  patent  of  placer,  i  L. 
D.,  549;  No.  714. 

Lode  claim  within  placer  restricted  to  25 

feet  on  each  side  of  the  lode  on  failure  to 

properly  protect  the  full  extent  of  the  claim 

by  adverse  proceedings,     i  L.  D.,  551 ;  No. 
718. 
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Waiyer  of  a  poition  of  lode  claim,  inclad* 
ing  original  disooyery  shaft,  does  not  affect 
rights  of  possession  and  development  as  to 
the  remainder,     i  L.  D.,  593 ;  No.  695. 

Mill-sites  provided  for  and  recognised  by 
section  2337,  R.  S.     i  I..  D.,  556;  No.  701. 

Mile-site  location  made  the  same  as  mineral 
claim.     I  L.  D.,  556;  No.  701. 

Under  the  6rst  class  of  mill-sites  there  must 
be  a  lode  or  vein  shown  in  connection  there- 
with.    1  L.  D.,  556;  No.  701. 

Mill-site  claim  must  be  protected  by  adverse 
proceedings  in  case  of  conflicting  application. 
I  L.  D.,  555  ;  No.  699. 

All  known  lodes  at  date  of  placer  applica- 
tion are  excepted  from  patent  issued  thereon, 
together  with  25  feet  on  each  side  of  said 
lodes.     I  L.  D.,  577;  No.  712. 

Area  of  placer,  expenditure;  circular  of 
December  9,  1882.     i  L.  D.,  694 ;  No.  53. 

Patent  for  placer;  circular  of  September 
22,  1882.     I  L.  D.,  685 ;  No.  49. 

Fire-clay,  or  kaolin,  properly  the  subject  of 
placer  location,     i  L.  D.,  565  ;  No.  719. 

Each  of  the  three  concurrent  details  in  pub- 
lication of  notice  must  be  equally  observed. 
I  L.  D.,  572 ;  No.  697. 

Notice  of  application  must  be  posted  in 
local  office  during  the  whole  period  of  publi- 
cation.    I  L.  D.,  572 ;  No.  697. 

Posting  in  open  shaft-house  held  sufficient. 
I  L.  D.,  548 ;  No.  702. 

Publication  of  notice  in  paper  designated 
by  the  register  sufficient,  i  L.  D.,  570 ;  No. 
696. 

Insufficiency  of  publication,  not  the  fault  of 
applicant,  waived  in  the  absence  of  adverse 
rights.     I  L.  D.,  575;  No.  711. 

Exclusion  of  conflicting  areas  must  appear 
in  published  and  posted  notices,  i  L.  D., 
542 ;  No.  686. 

Protestant  has  no  right  of  appeal.  I  L.  D., 
584;  No.  690. 

Protestant  cannot  rely  on  technicalities.  I 
L.  D.,  577  ;  No,  712. 

Survey  of;  circular  of  November  16,  1882. 
I  L.  D.,  693 ;  No.  52. 

Proceedings  based  upon  a  false  survey  and 
publication  are  invalid,  i  L.  D.,  593 ;  No. 
695- 


The  possessory  title  to  a  lode  claim,  held 
and  worked  for  a  period  equal  to  the  time 
prescribed  in  the  local  statute  of  limitations, 
for  mining  claims,  may,  in  absence  of  an  ad- 
verse claim,  be  established  in  the  manner  now 
authorized  hi  placer  claims.  2  L.  D.,  726^ 
No.  66. 

Sec.  2324,  R.  S.,  has  reference  solely  to 
title  by  right  of  possession,  and  does  not  con- 
flict with  titles  acquired  by  purchase.  2  L. 
D.,  771 ;  No.  700. 

A  discovery  within  the  limits  of  a  prior  ex- 
isting and  valid  location,  will  not  support  a 
location  made  since  May  10,  1872;  where 
there  has  been  no  application  fpr  patent  by 
the  prior  locators,  inquiry  into  the  question 
need  not  be  made.    2  L.  D.,  744;  No.  744. 

Where  the  disobvery  on  which  location  was 
based  was  made  within  a  prior  location  a  sub- 
sequent discovery  within  the  ground  claimed 
prior  to  application  or  adverse  right  is  sufH> 
cient,  and  obviates  the  necessity  of  re-marking 
the  boundaries.    2  L.  D.,  752 ;  No.  745. 

There  must  have  been  a  discovery  of  min> 
eial  within  the  surface  boundary  of  the  claint 
prior  to  the  application ;  if  made  within  the 
claim's  limits  before  an  adverse  right  attaches,, 
though  not  in  the  discovery  shaft,  it  is  suffix 
cicnt.*  2  L.  D.,  741,  749;  Nos.  737,  744. 

Where  it  is  necessary  to  support  an  entry 
made,  and  there  is  no  adverse  claim  or  show- 
ing of  fraud,  if  the  evidence  is  conflicting  the 
discovery  of  mineral  in  the  discovery  shaft 
will  be  presumed.     2  L.  D.,  742 ;  No.  737. 

Whether  the  legislature  of  Colorado  may,, 
in  view  of  the  national  statute,  lawfully  at- 
tach to  the  mining  laws  a  condition  requinng 
a  discovery  in  the  discovery  shaft,  pusre.  2 
L.  D.,  742;  No.  737. 

A  location  with  discovery  shaft  on  vacant 
ground  may  not  include  said  ground,  and  non 
contiguous  ground  on  the  same  vein  or  lode,, 
the  two  parts  of  the  junior  location  being 
separated  by  an  intervening  claim  (patented.^ 
2  L.  D.,  735,  736;  Nos.  716,  731. 

Location  and  working  for  miniug  purposes 
segregates  the  land,  and  prevents  utilization 
of  a  discoveiy  within  its  limits.  2  L.  D.» 
744;  No.  744. 
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Surface  ground  is  an  incident  of  the  lode, 
and  a  location  of  surface  ground  which  does 
not  include  any  part  of  the  lode  claimed  to 
liave  been  discovered  is  invalid.  2  L  .  D., 
744;  No,  744. 

Whether  a  placer  "  location  '*  by'the  local 
officers  is  within  rule  prohibiting  **  entries  '* 
by  them,  quare.     2  L.  D.,  754  ;  No.  747. 

A  location  on  surveyed  lands,  since  the  act 
of  1872,  must  conform  to  the  public  surveys 
only  so  far  as  is  reasonably  practicable;  it 
jnay  be  for  12.000  feet  of  the  bed  of  a^ion- 
navigable  stream  iu  a  canon.  2  L.  D.,  764; 
No.  736. 

No  proof  of  abandonment  is  required  of  re- 
locators  alleging  it  in  their  application.  2  L. 
D.,  698 ;  No.  734.  , 

The  relocation  of  an  erroneous  location, 
allowed  by  the  laws  of  Colorado,  must  be 
substantially  the  same  as  the originallocation ; 
additional  ground  may  not  be  included,  if  ex- 
isting rif  hts  (by  color  of  law)  are  interfered 
with.     2  L.  D.,  740 ;  No.  737. 

In  enlarging  a  location  (placer),  the  reloca- 
tion is  restricted  to  20  acres  additional.  2  L. 
D.,  763 ;  No.  726. 

No  deposit  is  required  to  accompany  an 
application  for  survey  in  the  field,  the  appli- 
•can  t  being  free  to  contract  as  he  pleases ;  for 
platting  or  office  work  a  deposit  must  be 
made.     2  L.  D.,  773  ;  No.  728. 

Sec.  2334,  R.  S.,  was  intended  to  protect 
applicants  from  unjust  charges  for  survey  and 
publication.     2  L.  D.,  773  ;  No.  728. 

An  error  in  description  (last  course  and  dis- 
tance, to  inclose  the  tract,  made  to  run  east 
instead  of  west),  which  does  not  mislead  the 
adverse  claimant  or  defeat  any  right,  will  not 
invalidate  the  publication.  2  L.  D.,  707 ; 
No.  732. 

The  selection  of  a  newspaper  rests  in  the 
sound  discretion  of  the  register ;  other  things 
feeing  equal,  the  convenience  of  the  applicant 
should  be  consulted.     2  L.  D.,  758 ;  No.  738. 

Where  the  plat  and  notice  were  posted  in 
the  limits  of  the  claim  as  located,  although  on 
^ound  excluded  (for  conflict)  from  the  appli- 
cation, it  sufHces.     2  L.  D.,  756  ;  No.  706. 


A  mineral  entry  of  record,  dormant  for 
seven  years,  held  to  have  barred  a'n  applica- 
tion.    2  L.  D.,769;  No.  700. 

Application  embracing  more  than  one  lode 
location  will  not  be  received  ;  Circular  June 
8,  1883).  2  L.  D.,  725  ;  No.  66;  see  No. 
72. 

Consolidated  application  filed  prior  to  re- 
ceipt at  local  office  of  circular  of  June  8, 1883. 
may  be  received  on  proof  of  improvements 
of  the  value  of  %^oo  on  each  lode  claim.  2 
L.  D.,  726,  772;  Nos.  72,  700. 

Application  embracing  a  location,  (placer) 
assigned  to  applicant,  and  a  relocation  of  said 
location  enlarging  it,  must  slow  8500  ex- 
pended on  each  location ;  the  enlargement 
must  not  exceed  twenty  acres.  2  L.  D., 
763 ;  No.  726. 

Rule  that  application  by  an  association  of 
persons  may  not  be  for  more  than  one  location 
or  for  more  than  160  acres,  does  not  extend 
to  lands  containing  deposits  of  borax,  soda, 
alum,  etc.,  in  California,  Nevada,  Arizona, 
Utah,   and   Wyoming.     2   L.  D.,   708;  No. 

732. 
Application  for  a  water-right,  under  guise 

of  a  placer  claim,  will  be  rejected.     2  L.  D., 

774 ;  No.  733. 

An  adverse  claim  must  be  upon  oath  of  the 

person   or  persons  making  it;  may   not  be 

sworn  to  by  an  attorney.     2  L.  D.,  707 ;  No. 

730- 

The  adverse  claim  must  be  filed  within  the 

sixty  days  of  publication ;  the  rule  allowing  it 
to  be  filed  on  the  day  of  the  tenth  publication, 
where  the  newspaper  is  issued  weekly,  is  re- 
scinded ;  2L.D.,  709;  No.  735. 

The  adverse  claimant  may  not,  before  suit 
commenced,  file  an  application  for  the  ground 
adversely  claimed.     2  L.  D.,  723  ;  No.  743. 

Failure  to  adverse  within  required  time 
(because  of  alleged  failure  of  adverse  claim* 
ants  to  obtain  mineral  in  their  claim)  is  an  ad- 
mission that  they  had  no  right  to  the  property ; 
they  cannot  be  heard  subsequently  to  claim 
either  legal  ur  equitable  title  to  it.  2  T>.  D., 
738;  No.  737. 

Suit  must  be  commenced  within  thirty  days 
after  filing ;  when  not  so  commenced  (by  rea- 
son of  absence  of  the  clerk  of  the  court  and 
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his  deputy)  it  must  be  held  that  no  adverse 
daim  exists.     2  L.  D.,  707,  744;  Nos.  732, 

744- 
Proof  that  suit  was   not   duly  commenced 

must  be  by  certificates  of  clerks  of  proper  State 
and  United  States  courts.  2  L.  D.  726;  No. 
66. 

The  applicant,  ad  versed,  may  litigate  the 
case,  or  relinquish  the  ground  in  conflict  and 
take  patent  for  the  remainder,  or  dismiss  his 
application  for  patent  and  rely  on  his  posses- 
sory title.     2  L.  D.,  744;  No.  744. 

An  adverse  claimant  may  not,  after  suit 
commenced,  file  an  application  for  the  ground 
adversely  claimed.     2  L.  D.,  7044  No.  720. 

All  questions  concerning  the  proper  loca- 
tion, and  the  maintenance  of  a  prior  location 
by  the  performance  of  labor,  must  be  left  to 
the  courts.     2  L.  D.,  749  ;  No.  744. 

The  question  of  abandonment  of  a  mine, 
alleged  by  the  relocators,  is  a  proper  one  for 
the  courts,  if  an  adverse  claim  is  filed.  2  L. 
D.,  699  ;  No.  734. 

Where  an  adverse  claim  is  presented  in 
proper  form,  and  the  eourts  have  properly  ac- 
quired jurisdiction,  and  there  has  been  no 
settlement  or  decision  of  the  suit  or  waiver  of 
the  claim,  the  General  Land  Office  will  not 
consider  a  question  which  goes  to  the  merits 
of  the  case  (motion  to  dismiss  because,  whilst 
the  claim*  denies  the  ownership  of  the  appli- 
cants, it  admits  a  location  subsequent  to  the 
application  for  patent).  2  L.  D.,  699;  No. 
710. 

The  subject  matter  of  the  controversy 
haviug  been  tranyferred  to  a  court  of  compe- 
tent jurisdiction,  all  further  proceedings  in  the 
land  office  affecting  the  property  in  dispute 
are  stayed,  with  the  exception  of  the  publica- 
tion of  notice  and  making  and  filing  proof 
thereof.     2  L.  D.,  705 ;  No.  720. 

Where  suit  was  duly  commenced,  though  a 
subsequent  decision  dismissing  the  adverse 
claim  for  invalidity  (sworn  to  by  an  attorney) 
has  become  final  (no  appeal),  no  action  look- 
ing to  the  issue  of  patent  will  be  taken  while 
the  suit  is  pending.     2  L.  L.,  706;   No.  730. 

Where  suit  on  the  adverse  claim  has  been 
duly  instituted,  but  a  subsequent  application 


by  the  adverse  claimant  embracing  the  same 
ground  has  been  received  and  duly  adversed 
by  the  original  applicant  and  suit  thereon  com^ 
menced,the  Land  Department  has  jurisdiction 
to  dismiss  from  the  record  the  second  applica> 
tion.     2  L.  D.,  704 ;  No.  720. 

Where  suit  on  the  adverse  claim  has  been 
duly  instituted,  but  a  subsequent  application 
by  the  adverse  claimant  embracing  the  same- 
ground  has  been  received  and  duly  adversed 
by  the  original  applicant,  and  suit  thereon 
commenced,  the  Land  Department  will  not 
dismi«^s  the  second  application  from  the  record 
while  both  or  one  of  the  suits  is  pending,  z- 
L.  D.,712;  No.  735. 

After  A  had  filed  an  application,  B  filed  an 
application  embracing  pari  of  the  ground,  and 
also  duly  adversed  A  and  commenced  suit^ 
before  judgment,  which  was  in  his  favor,  R 
made  mineral  entry  ;  in  view  of  the  judgment 
and  of  A*s  acquiesence  therein,  the  question 
is  between  B  and  the  Government,  and  the 
irregularity  in  the  application  and  entry  wilf 
be  waived.     2  L.  D.,  722  ;  No.  743. 

The  adverse  claimant,  after  judgment  in  his 
favor,  must  accompany  his  application  with- 
the  official  plat  and  field  notes,  and  with  a 
certificate  to  the  requisite  amount  of  labor  and 
improvements.     2  L.  D.,  706  ;  No.  721. 

After  judgment,  the  successful  claimant 
must  file  a  certified  copy  thereof,  with  the 
other  evidence  required  by  Sec.  2326,  R.  S.  ; 
if  suit  be  dismissed,  the  clerk's  certificate, 
or  a  certified  copy  of  the  order  of  dismissal, 
must  be  filed;  m  no  case  will  a  relinquish- 
ment or  other  proof  filed  in  the  local  office  be 
accepted  in  lieu  of  the  foregoing.  2  L.  D,,. 
726;  No.  66. 

The  applicant  is  entitled  to  enter  for  all  that< 
part  of  the  ground  not  affected  by  the  judg- 
ment;  where  the  judgment  is  for  but  part  of 
the  ground  adversely  claimed,  entry  may  not 
be  made  until  it  becomes  final ;  judgment  for 
all  the  ground  adversely  claimed  may  be 
treated  as  final  judgment.     2  L.  D.,750;  No^ 

744. 
An   entry  embracing  more  than  one  lode 

location  will  not  be  allowed  after  receipt  of 

these  instructions  (approved  July  6,  1883)  at 
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the  local  office.    3  L  D.,  725,  736, 773 ;  Nos. 
€6,  72,  700. 

Only  an  applicant  or  his  assignee  may  make 
«ntry  under  Sec.  3325,  R.  S.»  or  have  his 
name  inserted  in  the  certificate  of  entry ;  this 
regulation  does  not  apply  to  proceedings  un* 
der  Sec.  3326,  R.  S.    3  L.  D.,  735;  No.  66. 

Regulations  respecting  entry  by  one  apply^ 
ing  as  trustee.     3  L.  D.,  735 ;  No.  66. 

Entry  will  be  allowed  only  when  the  register 
Is  satisfied  that  all  the  proofs  required  by  the 
regulations  are  filed,  and  that  they  show  a 
A&ma  fide  compliance  with  the  law  and  regu- 
lations.   3  L.  D.,  736;  No.  66. 

Gives  the  entryman  complete  equitable  title 
so  far  as  third  persons  are  concerned,  which 
is  not  subject  to  forfeiture  under  Sec.  2334, 
R.  S. ;  the  validity  of  an  entry  depends  on 
the  facts  existing  when  it  is  made,  and  not  on 
the  entryman's  subsequent  acts  or  omissions. 
2  L.  D.,  770,  771 ;  No.  700. 

Where  entry  is  erroneously  canceled,  the 
land  is  not  subjected  to  appropriation  by  a 
stranger  to  the  record  who  had  located  it 
while  the  entry  was  subsisting.  3  L.  •  P., 
769 ;  No.  700. 

Entry  of  lands  (placer)  containing  borax,  soda, 
alum,  etc,  in  California,  Nevada,  Arizona, 
Utah,  and  Wyoming,  may  be  made  under  reg- 
ulations of  October  31,  1881;  whether  same 
ruling  should  apply  to  oil,  quare,  2  L.  D., 
708 ;  No.  732. 

Entry  may  be  made  by  a  purchaser  in  good 
faith  of  the  interest  of  a  register  in  a  location 
(placer)  made  by  himself.  2  L.  D.,  754 ;  No. 
747. 

A  protestant  has  no  standing  before  the 

department  as  a  litigant.  2  L.  D.,  743,  749; 
Nos.  740,  744. 

The  form  of  a  lode  location  need  not  neces- 
sarily be  that  of  a  parallelogram  ;  the  forma- 
tion of  the  mineral  deposit  must  govern.  3  L. 
D.,  II;  No.  749. 

Surveyors-general  required  to  note  date  of 
location  on  approved  plats  of  survey.  3  L. 
D.,  40;  No.  750. 

Survey  of;  instructions.  3  L.  D.,  542, 54I ; 
Nos.  89,  92;  see  No.  126. 

Valid  location  can  not  be  made  on  a  tor- 
tious entry.     3  L.  D.,  267  ;  No.  756. 


Mineral  value  of  timet  claimed  to  be  shown. 
3  L.  D.,  536;  No.  761. 

Lode  claim  within  placer  restricted  to 
twenty-five  feet  on  either  side  thereof.  3  L. 
D.,  388 ;  No.  759. 

The  twenty-five  feet  referred  to  in  Sec. 
2333,  R.  S.»  is  to  be  measured  from  the  cea* 
ter  of  the  lode.     3  L.  D.,  388 ;  No.  759. 

The  burden  of  proof  is  upon  the  protest- 
ants.    3  L.  D.f  267 ;  No.  756. 

Patent  issued  to  applicant,  after  quit-claim, 
priority  of  parties  being  shown,  3  L.  D., 
340;  No.  757. 

Protestant  not  entitled  to  appeal.  3  L.  D., 
423 ;  No.  760. 

Failure  to  post  notice  on  mill-site  portion 
of  claim  excused  under  the  facts.  3  L.  D.* 
386;  No.  758. 

Failure  to  adverse  within  period  of  publi- 
cation leaves  the  plaintiflf  in  the  position  of  a 
protestant.    3  L.  D.,  422 ;  No.  760. 

The  junior  application  should  be  treated  as 
an  adverse  claim  when  the  record  shows  the 
existence  of  the  senior  application.  3  L.  D., 
40 ;  No.  750. 

The  second  applicants  not  having  filed  ad- 
verse, being  misled  by  the  error  of  the  register 
in  receiving  their  application,  allowed  thirty 
days  to  institute  suit     3  L.  D.,  40;  No.  750. 

In  the  publication  of  notice  figures  must 
not  be  changed  to  words  and  charged  for  as 
thus  extended.    3  L.  D.,  115 ;  No.  880. 

Water-right  cannot  be  obtained  under  the 
guise  of  a  placer  claim.  3  L.  D.,  536;  No. 
761. 

Where  a  town  settlement  is  made  upon  a 
mineral  claim  the  patent  should  contain  the 
clause  of  reservation,  even  if  the  settlement 
is  unprotected  by  entry.  3  L.  D.,  84;  No. 
2116;  but  see  Nos.  842,  1526. 

Where  part  of  the  claim  included  within 
the  application  was  taken  by  assignment  after 
litigation  with  a  successful  adverse  claimant, 
evidence  must  be  furnished  showing  the  nec- 
essary expenditure  thereon.  3  L.  D.,  149; 
No.  753. 

Work  done  on  a  claim  with  the  view  of  de- 
veloping adjoining  claim  also,  is  available  for 
both.    3  L.  D.,  267 ;  No.  756. 
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Lftw  and  regalationt  contemplate  that  prim* 
aiy  decision  in,  shall  be  made  by  the  local 
office.    4  L.  D.,  377 ;  No.  780. 

The  case  coming  np  on  appeal  from  the 
local  office  without  a  decision  on  the  merits 
the  papers  are  returned  for  its  action.  4  L. 
D.,  376;  No.  780. 

Under  which  the  requirements  of  the  law 
have  been  complied  with  confers  a  vested 
right    4  L.  D.,  476 ;  No.  781. 

When  applicant's  affidavit  may  be  made  by 
an  agent    4  L.  D.,  374 ;  No.  104. 

Application  for  entry  not  properly  followed 
up  confers  no  ezclnsive  rights.  4  L.  D.,  30 ; 
No.  763. 

Certificate  as  to  expenditure  upon  claim 
shonld  be  filed  with  application  or  daring  pub- 
lication.   4  L.  D.,  17 ;  No.  762. 

Abstract  to  approximate  date  of  application. 
4  L.  D.,  374,  $1$ ;  Noa.  104,  784. 

Error  in  boundary  of  claim  as  shown  by 
survey  stakes  may  be  corrected  through  the 
surveyor-general's  office.  4  L.  D.,  117 ;  No. 
768. 

The  stay  of  proceedings,  resulting  from  ad- 
verse claim,  removed  by  waiver.  4  L.  D., 
120,  376 ;  Nos.  768,  780. 

Adverse  claim  must  be  asserted  within  the 
period  of  publication.    4  L.  D.,  30;  No.  763. 

Waiver  of  adverse  claim  effective  when  filed 
in  the  local  office  without  reference  to  pend- 
ing judicial  proceedings  thereon.  4  L.  D., 
"  17*376;  Nos,  768,  780. 

The  judgment  of  the  court  does  not  go  be- 
yond the  right  of  possession.  4  L.  D.,  314; 
No.  776. 

Hearing  as  to  character  of  land  and  compli- 
ance with  the  law  ordered  after  successful 
suit  against  adverse  claim.  4  L.  D.,  314; 
No.  776. 

Alien,  after  declaration  of  intention,  may 
take  advantage  of  his  previous  acts  done  un- 
der the  mining  law.    4  L.  D.,  565 ;  No.  547. 

Circular  of  December  14,  1885,  modifying 
the  practice  under  the  Good  Return  Placer 
mine  decision.    4  L.  D.,  374;  No.  104. 

Labor  and  improvements  on  land  excluded 
from  claim  confer  no  rights.  4  L.  D.,  160 ; 
No.  770. 


Survey  of  consolidated  claim  embracing 
several  contiguous  lode  locations  allowed.  4 
L.  D.,  36a ;  No.  777. 

Additional  proof  allowed  tholigh  the  dis- 
covery and  improvements  appeared  to  be  on 
land  excluded  from  the  claim.  4  L.  D.,  160 ; 
No.  770. 

Failure  to  assert  an  alleged  right  in  the 
courts,  on  due  opportunity,  debars  its  consid- 
eration when  set  up  by  an  assignee  who  is  not 
an  "  adverse  claimant."    4  L.  D.,  271 ;  No. 

772. 
Dismissal  of  suit  by  adverse  claimant  held 

a  waiver  of  claim  to  ground  in  conflict,  where 

the  lode  passed  though  the  prior  placer  claim. 

4  L.  D.,  273 ;  No.  773. 

Protest  or  adverse  claim  should  be  filed  as 

against  an  application  to  protect  rights  under 

a  prior  townsite  patent    4  L.  D.,555;  No. 

837. 
Claimant  for  alleged  known  lode  should 

apply  for  patent,  though  such  lode  is  included 
in  placer  patent  issued  to  another.  4  L.  D., 
494 ;  No.  783. 

The  right  to  determine  questions  of  posses- 
sion in  the  courts  necessarily  involves  all  mat« 

ters  incidental  thereto.  4  L.  D.,  273 ;  No. 
772. 

Location  of  milbite  on  non-mineral  land, 

not  contiguous  to  lode,  protected  from  subse- 
quent townsite  appropriation.  4  L.  D.,  2X2 ; 
No.  2120. 

Application  not  limited  to  single  location. 
4  L.  D.,  221,  284;  Nos.  771,  775. 

Though  the  application  cover  several  loca- 
tions, proof  of  ^500  expended  on  the  claim, 
as  applied  for,  is  sufficient  4  L.  D.,  221, 
374;  Nos.  771,  104. 

Where  application  covers  several  locations, 
an  adverse  claimant  may  show  abandonment 
of  any  one  of  such  locations.  4  L.  D.,  22X  ; 
No.  771. 

Preliminary  showing  of  expenditure  neces- 
sary to  maintain  possession  required  on  appli- 
cation.   4  L.  D.,  221,  374;  Nos.  771,  104. 

How  proof  of  annual  expenditure  should 
be  shown.  4  L.  D.,  221,  374;  Nos.  771, 
104. 

Annual  expenditure  required  on  each  lo- 
cated placer  claim.    4  L.  D.,  223, 374 ;  Nos. 

771.  X04. 
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Several  held  in  common  kept  alive  by  work 
done  upon  one  of  them.    4  L.  D.,  221 ;  No. 

77'- 

Re-location  of  claims  never  adjusted  to  the 

public  survey  allowed.     4  L.   D.,  221 ;  No. 

771. 
The  word  "claim"   discussed.     5   L.  D., 

199;  No.  789b. 

Local  regulations  recognized.  5  L.  D., 
131 ;  No.  789. 

Failure  to  comply  with  local  regulations 
matter  for  protest  or  adverse  suit.  5  L.  D., 
131  ;  No.  789. 

Preliminary  proof  for  patent  must  show  the 
claim  valid  at  application.  5  L.  D,,  25  ;  No. 
785. 

Notice  must  give  the  course  and  length  of 
a  line  connecting  the  claim  with  a  corner  of 
the  public  surveys,  or  with  a  mineral  monu- 
ment.    5  L.  D.,  685 ;  No.  795. 

Failure  to  post  on  contiguous  mill -site  por- 
tion of  claim  excused,  and  the  entry  sent  to 
the  Board  of  Equitable  Adjudication.  5  L. 
D.,  513  ;  No.  793. 

How  the  period  for  filing  adverse  claims 
may  be  affected  by  the  date  of  posting.  5  L. 
D.,  510  ;  No.  792. 

Posting  for  60  days  sufficient  if  the  same 
period  is  covered  by  publication.  5  L.  D., 
510;  No.  792. 

In  givmg  notice  of  application  the  required 
period  of  time  must  be  covered  by  each  form 
of  notice.     5  L.  D.,  510;  No.  792. 

Annul  expenditure  for  claims  held  in  com- 
mon.    5  L.  D.,  199 ;  No.  789b. 

Purpose  of  survey  and  plats.  5  L.  D., 
199  ;  No.  789b. 

Survey  of,  should  exhibit  boundaries  and 
conflicts.     5  I..  D.,  199;  No.  789b. 

Application  for  patent  or  survey  may  em- 
brace several  contiguous  locations.  5  L.  D., 
199 ;  No.  789b. 

Appeal  not  accorded  to  protestant.  5  L. 
D.,  93;  No.  787. 

Allegations  of  protest  should  receive  full 
consideration.     5  L.  D.,  28  ;  No.  786. 

The  right  of  a  co-ovner  should  be  asserted 
as  an  adverse  claimant.  5  L.  D.,  93 ;  No. 
787. 


Both  a  water-right  and  mill-site  claim  may 
be  located  on  the  same  tract  of  land.  5  L. 
D.,  190:  No.  789a. 

Actual  use  of  land  for  mining  or  milling^ 
purposes  contemplated  by  section  2337,  R.  S. 
5  L.  D.,  190;  No.  789a. 

The  discovery  shaft  being  excluded,  the 
applicant  must  show  the  existence  of  mineral 
on  the  remainder  of  the  claim.  5  L.  D.,  703  ; 
No.  796. 

Provisions  of  circular  of  May  ii,  1885,  ex- 
tended to  applications  prior  to  December  4^ 
1884.     5  L.  D.,  468  ;  No.  126. 

See  Abandonmeni,  Amendment^  Applica- 
Hon,  Entry ^  Mineral  Land,  Patent. 


Mortgage. 

See  Alienati<m,  Entry ,  Practice, 


Mortgagee. 

Sec  Entry,  Practice, 


Naturalization. 

Record  of  court  without  clerk  not  received 
as  evidence  of.  I  L.  D.,6i;  No.  249;  see 
Nos.  486,  1500. 

Through  the  father's  act,  during  the  son's 
minority,  requires  the  latter's  residence,  at 
such  time,  to  be  within  the  United  States.  X 
L,  D.,  66 ;  No.  254. 

In  the  matter  of,  in  Ohio,  the  probate  court 
may  be  presumed  to  have  a  clerk.  I  L.  D., 
83;  No.  270;  see  Nos.  486,  1500. 

General  statutes  of,  are  not  applicable  to 
Indians,     i  L.  D.,  491 ;  No.  1040. 

The  daughter  of  an  alien  who  after  filing 
his  declaration  of  intention  to  become  a  citi- 
zen, died  before  taking  out  final  papers,  is 
deemed  a  citizen  upon  taking  the  prescnbed 
oath  ;  before  doing  so,  he  may  initiate  a  pre- 
emption claim.     2  L.  D.,  611. 

Is  effected  through  the  oath.  4  L.  D.,  Ill; 
No.  486. 

Has  a  retroactive  effect.  4  L.  D.,  565 ;  Nc 
547;    see  No.  1 180. 
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May  be  shown  by  copies  of  original  papers, 
where  final  proof  is  made  before  an  officer  of 
a  court  of  record.  4  L.  D.,  210;  No.  932  ; 
see  No.  983. 

Declaration  by  the  father,  during  the  minor- 
ity of  the  son,  does  not  confer  citizenship 
upon  the  son.    4  L.  D.,  116;  No.  1 180. 

County  courts  of  Colorado  are  authorized 
to  admit  an  alien  to  citizenship.  4  L.  D., 
107,  342;  Nos.  486,  1500. 


N«gligeno6. 

He  whose  negligence  causes  the  mistake, 
though  innocently,  must  suffer  the  loss,  and 
not  he  who  was  diligent,  and  acted  in  com- 
pliance with  the  law.  2  L.  D.,  577 ;  No. 
1 109. 

The  rule  of  equitable  estoppel,  upon  the 
theory  that  loss  should  be  borne  by  that  one  of 
two  innocent  persons  whose  conduct,  acts,  or 
omissions  rendered  the  injury  possible,  can- 
not be  set  up  by  the  purchaser  of  lands  ac- 
quired under  a  void  patent.  2  L.  D.,  797 ; 
No.  810;  see  page  407. 

See  Diligence. 


Notary  Publio. 

Attestation  of,  when  authorized,  imports  the 
same  verity  as  the  attestation  of  a  clerk  of  a 
court  of  record.    5  L.  D.,  626;  No.  991. 

Certificate  showing  official  character  of, 
should  be  made  by  the  clerk  of  the  court 
where  the  appointment  u  recorded,  or  the 
officer  in  charge  of  the  records  containing 
such  appointment.    5  L.  D.,  626;  No.  991. 


Notioe. 


See  Practice, 


Oflloer. 

Failure  of  local,  to  make  due  record  will 
not  jeopardize  the  claimant's  right.  I  L.  D., 
81 ;  No.  269. 

62 


Acts  of  de  facto,  valid  as  to  third  persons 
and  the  public.     I    L.   D.,  150,  545;  Nos. 

I783»  704. 
Action  taken  under  the  advice  of,  should 

be  without  prejudice,  unless  required  by  the 

absolute  demands  of  the  law.     i  L.  D.,  151, 

459;  Nos.  1784,  1028;  see  Nos.  419,  1202. 

Presumption  that  the  duty  of,  was  properly 
performed,     i  L.  D.,  223;  No.  1292. 

On  suspension  of,  the  vacancy  filled  by 
designation  of  the  President,  i  L.  D.,  545 ; 
No.  704. 

Official  acts  of  a  deputy  clerk,  appointed  for 
the  sole  purpose  bf  taking  land  proofs,  are 
void.    3  L.  D.,  220;  No.  896. 

Official  acts  of  a  de  facto  officer  recognized. 
3  L.  D.,  549;  No.  151. 

Ministerial  powers  exercised  within  the 
limitation  of  the  statute.    4  L.  D.,  155  ;  No. 

"59- 

Erroneous  advice  of,  will  not  warrant  a  vio- 
lation of  law.  4  L.  D.,  188,  424;  Nos.  493, 
1202. 

Acts  of,  not  always  conclusive  as  against 
the  Government.    4  L.  D.,  424;  No.  1202. 

Integrity  of,  not  guaranteed  by  the  Govern- 
ment.   4  L.  D.,  424 ;  No.  1202. 

Failure  of,  to  perform  duty  will  not  preju- 
dice claim.  4  L.  D.,  466,  515 ;  Nos.  527, 
1208. 

Act  of,  when  inadvertent.  5  L.  D.,  202 ; 
No.  1527. 

Rights  of  parties  not  lost  through  failure  of, 
to  properly  discharge  his  duty.  5  L.  D.,  231, 
643 ;  Nos.  1973,  1235. 

Misinformation  by,  does  not  justify  a  viola- 
tion of  the  law.  5  L.  D.,  350,  403 ;  Nos. 
1981,  592 

Are  presumed  to  discharge  their  duties 
properly.    5  L.  D.,  514;  No.  1749. 


Oillolal  Mitoonduot. 

A  statutory  right  will  not  be  denied  where 
lost  through  official  negligence.  3  L.  D.,  42  ; 
No.  187 1. 

No  rights  in  a  valid  contest  will  be  lost 
through  neglect  of  the  local  officers  to  perform 
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their  duties  correctly.  3  L.  D.,  42,  190,  281, 
569;  Nos.  1871,432,427,  1876. 

A  statutory  right  cannot  be  enlarged  through 
erroneous  action  of  the  local  officers.  3  L. 
D.,  46;  No.  419. 

No  loss  should  be  sustained  by  the  claimant 
through  misinformation  furnished  by  the  offi- 
cers of  the  Government  or  its  records.  3  L. 
D.,  68 ;  No.  1621. 

Failure  of  the  local  officers  to  properly  note 
an  entry  on  the  record  and  issue  certificate 
vill  not  affect  the  rights  of  the  entryman.  3 
L.  D.,  172;  No.  741. 

The  misconduct  of  a  public  officer  will  not 
operate  to  confer  a  right  in  violation  of  law. 
3L.  D.,  254;  No.  1 137. 

Failure  to  make  final  proof  occasioned  by 
the  misleading  advice  of  district  officers  not 
allowed  to  defeat  the  claim.  3  L.  D.,  257 ; 
No.  1 137. 


Patent. 


Can  issue  only  on  specific  authority,  i  L. 
D.,  5,  n;  Nos.  674,  675. 

Departmental  control  over  title  ceases  on 
the  issue  of.     I  L.  D.,  591 ;  No.  694. 

Issue  of,  though  inadvertent,  deprives  the 
Department  of  jurisdiction  over  the  title,  i 
L.  D.,  455  ;  No.  1058. 

Relates  back  to  the  time  when  equitable 
title  vested.     I  L.  D.,  492 ;  No.  I068. 

Title  passes  by  record,  i  L.  D.,  18,  91 ; 
Nos.  805,  279. 

Till  the  record  thereof  is  complete  title 
does  not  pass,  i  L.  D.,  18,  22 ;  Nos.  805, 
806. 

Object  of  recording,  i  L.  D.,  18;  No. 
805. 

As  recorded,  is  evidence  of  equal  dignity 
with  the  original.     I  L.  D.,  18;  No.  805. 

Delivery  of;  instructions  of  October  25, 
1882.     1  L.  D.,  638;  No.  51. 

Delivery  of,  issued  on  mililary  bounty  land 
warrant  to  be  governed  by  the  rule  in  United 
States  vs,  Schurz.     I  L.  D.,  I ;  No.  671. 

The  Secretary  of  the  Interior  no  authority 
Id  direct  the  delivery  of  an  incomplete.  I  L. 
D.«  22 ;  No.  806. 


Title  not  dependent  upon  delivery,  i  L. 
D.,  90 ;  No.  279. 

Will  not  be  delivered  while  the  right  of 
possession  is  in  dispute ;  though  if  essential 
in  pending  litigation  it  may  be  delivered  in 
trust  for  the  party  legally  entitled  thereto,  i 
L.  D.,  287;  No.  1274. 

Requirements  in  case  of  issue  to  minor 
heirs,     i  L.  D.,  99 ;  No.  804. 

For  private  claim  may  not  issue  under  sec- 
tion 2447,  Revised  Statutes.  I  L.  D.,  223; 
No.  1292. 

For  private  claim  exhaust  the  jurisdiction 
of  the  Land  Department.  I  L.  D.,  229 ;  No. 
1283. 

In  private  claim  should  follow  the  terms  of 

the  grant  or  judgment.     I   L.  D.,  287  ;  No. 
1284. 

In  townsite  and  mineral,  mutual  clauses  of 
reservation  inserted.  I  L.  D.,  556 ;  No.  70I ; 
but  see  No.  842. 

For  lands  in  the  Virginia  Military  District, 
Ohio.     I  L.  D.,  4,  5,  II,  17;  Nos.  672,  674, 

675.  673. 

Suit  to  set  aside,  not  advised  where  the 
land  had  been  sold  by  the  patentee,  though 
under  later  rulings  the  patent  would  not  have 
issued.    I  L.  D.,  377  ;  No.  1385. 

Title  by  patent  is  title  by  record ;  the  de- 
livery of  the  instrument  is  not  necessary  to 
pass  title.     2  L.  D.,  387  ;  No.  819. 

To  a  fictitious  person,  procured  by  fraud, 
carries  no  title,  and  vests  no  interest  in  any* 
one ;  it  is  null  and  void.  2  L.  D.,  794 ;  No. 
810 ;  see  p.  407. 

The  title  of  the  United  States  passes  with 
the  patent,  and  with  the  title  passes  away  all 
authority  or  control  of  the  Land  Department 
over  the  land  and  over  the  title  which  the 
patent  conveys.  2  L.  D.,  115, 656 ;  Nos.  820, 
811. 

Relates  back  to  the  initiatory  act  of  the 
claimant  who  has  duly  followed  up  his  rights, 
and  cuts  off  all  intervening  claims.  2  L.  D., 
167,  497,  770;  Nos.  350,  1414.  700. 

Reserves  land  from  entry,  though  alleged 
to  be  void  (scrip  location)  for  illegality.  2  L. 
D.,  116;  No.  816. 

Issued  to  a  purchaser  from  Giltfomia  (Sec. 
I,  Act  of  July  23,  z866).  prevents  the  State's 
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claim  under  the  swamp  grant.    2  L.  D.,  643 ; 
No.  815. 

Is  not  necessary  to  pass  title  in  cases  of 
present  grant.     2  L.  D.,  493;  No.  1414. 

Is  not  necessary  to  pass  title  when  patent 
is  not  required  by  the  granting  act,  and  certi- 
fication has  been  made.  2  L.  D.,  457,  492  ; 
Nos.  1697,  1414.- 

Was  not  necessary  to  pass  title  when  the 
lands  had  been  selected  under  a  present  grant 
{to  Missouri),  and  entered  at  the  local  office. 
2  L.  D.,  488,  496;  Nos.  1426, 1414. 

Upon  application  by  the  administrator  of 
a  deceased  owner  (mine)  should  issue  to  the 
heirs  of  such  deceased  owner  (case  of  Henry 
Wood,  claiming  as  "  trustee  for  heirs,  devisees 
and  estate''  of  Isaac  S.  Waterman,  deceased). 
2  L.  D.,  762. 

Where  homestead  entry  was  made  by  a 
guardian  for  the  benefit  of  the  orphan  child 
of  a  deceased  soldier,  patent  must  issue  to  the 
beneficiary,  whether  of  age  or  not.  2  L.  D., 
114;  No.  808. 

Where  alien  donation  claimant  died  after 
declaring  his  intentions  and  before  naturali- 
zation, patent  properly  issues  to  his  heirs.  2 
I..  D.,  439 ;  No.  io*;. 

The  right  to  patent  (mineral)  is  not  traced 
beyond  the  entry  man  (deceased),  and  issuing 
in  his  name  inures  to  the  benefit  of  him  whose 
right  may  afterwards  appear.  2  L.  D.,  772; 
No.  700. 

Must  issue  to  the  entryman  (pre-emptor)  and 
not  to  his  grantee.  2  L.  D.,  779,  783 ;  Nos. 
1094,  1 105. 

The  patentee  (homestead)  doubting  the  val- 
idity of  his  title,  cannot  purchase  the  land  un- 
der Sec.  2,  act  of  June  15,  1880.  2  L.  D., 
114;  No.  820. 

The  Land  Department  is  prohibited  from 
issuing  to  a  pre-emptor  patent  on  a  void  entry. 
2  L.  D.,  779,  780 ;  Nos.  1094,  1 105. 

If  there  has  been  a  failure  to  comply  with 
the  essential  provisions  of  the  law  (mining), 
patent  must  not  issue.  2  L.  D.,  741,  743; 
Nos.  737,  740. 

An  amended  patent  may  issue,  without  re- 
call of  that  outstanding,  where  part  of  the 
claim    (donation)    was  by  a    clerical    error 


omitted  from  former  certificate  and  patent.  2 
L.  D.,428;  No.  823. 

Where  a  patentee  mistakenly  made  and 
placed  on  record  a  deed  to  the  United  States 
he  may  be  relieved  by  indorsement  t^eon  Of 
the  Commissioner's  refusal  to  accept  it,  or  by 
reissue,  with  recitals  of  facts,  etc.  2  L.  D., 
674;  No.  817. 

Suit  to  vacate  (mineral)  will  not  be  recom- 
mended  upon  allegations  already  considered, 
and  where  the  Secretary  decided  the  ques- 
tions involved  after  full  opportunity  for  ad- 
verse interests  to  be  heard,  unless  upon  speci- 
fic showing  of  fraud.  2  L.  D.,  759;  No. 
812. 

Where  patent  (mineral)  was  issued  on  false 
and  fraudulent  evidence,  so  introduced  (with- 
out opportunity  for  proper  examination  and 
rebuttal)  as  necessarily  to  affect  the  judgment 
of  Land  Department  officials,  suit  to  vacate 
should  be  instituted,  if  innocent  purchasers 
have  not  acquired  possession  of  the  property. 
2  L.  D.,  760;  No.  812. 

Where  one  attacks  a  patent  (to  pre-emptor 
and  State)  for  fraud  (because  coal  lands)  with 
the  purpose  of  entering  the  land  on  vacation 
thereof,  he  should  make  a  full  prima  facie 
showing  at  the  hearing,  if  ordered,  at  his  own 
expense ;  if  the  other  party  desires  to  rebut, 
he  may  do  it  at  his  own  expense.  2  L.  D., 
761 ;  No.  818. 

The  rule  that  the  injured  party  on  discover- 
ing the  fraud  must  give  prompt  notice  of  his 
intention  to  rescind  the  deed  (patent)  is  not 
applicable  to  the  Government,  to  which  laches 
are  not  imputable.  2  L.  D.,  795;  No.  810; 
see  p.  407. 

May  be  canceled  for  the  same  causes  that 
would  authorize  the  cancellation  of  a  certifi- 
cate.    3  L.  D.,  23;  No.  1120. 

Issued  within  the  jurisdiction  of  the  Land 
Department  may  be  voidable  but  is  not  abso- 
lutely void.     3  L.  D.,  90;  No.  1445. 

Where  second  was  accepted,  all  objections 
not  then  asserted  were  held  to  be  waived  and 
delivery  of  the  first  refused.  3  L.  D.,  146; 
No.  827. 

Jurisdiction  of  the  Department  over  the 
land  ceases  with  patent.  4  L.  D.,  173,  253, 
344.  396;  Nos.  681,  1494,  831,  834. 
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Issuance  of,  cuts  off  confirmation  under 
section  i,  act  of  April  21,  1876.  4  L.  D., 
344;  No.  831. 

Under,  the  doctrine  of  relation  is  invoked 
to  preseq^e  a  right,  not  to  create  one.  4  L. 
D.,  117;  No.  1180. 

Discovery  and  location  antedating  town 
settlement,  the  reserving  clause  will  not  be 
inserted  in  a  mineral  patent.    4  L.  D.,  273 ; 

^^'  773  >  ^c  ^^-  S42. 

On  entry  should  contain  reservation  of  ac- 
quired railroad  right  of  way  and  station 
grounds.    4  L.  D.,  523;  No.  1489. 

Matters  pertaining  to  execucion  and  delivery 
of,  to  be  determined  in  the  General  Land 
OfBce.    4  L.  D.,  375  ;  No.  778. 

Delivery  of  not  essential  to  pass  title.  2 
L.  D.,  345,  500;  Nos.  831,  836. 

Hearing  ordered  in  case  of  undelivered, 
there  being  a  variance  between  the  applica- 
tion and  certificate.    4  L.  D.,  422  ;  No.  517. 

The  case  of  United  States  vs,  Schurtz  cited 
and  distinguished.    4  L.  D.,  499  ;  No.  836. 

Issued  in  contravention  of  the  record  is 
void  and  will  not  be  debvered.  4  L.  D., 
498;  No.  836. 

Suit  to  vacate,  not  advised  on  the  request 
of  one  who  has  himself  not  complied  with  the 
law.    4  L.  D.,  320;  No.  830. 

Issued  for  private  claim  will  not  be  attacked 
by  the  Government  on  the  ground  that  the 
grant  was  fraudulent  and  confirmed  through 
fraud.    4  L.  D.,  566 ;  No.  838. 

Suit  to  annul,  not  advised  where  the  appli- 
cant has  ample  remedy  in  the  courts.  4  L. 
D.  366;  832. 

Not  attacked  by  the  Government  at  the  re- 
quest of  one  who  desires  to  enter  the  land. 
4  L.  D.,  396 ;  No.  834. 

Issued  through  mistake  for  lands  reserved 
may  be  canceled  on  suit  of  the  United  States. 
4  L.  D.,  321 ;  No.  830. 

Suit  to  set  aside  not  advised,  the  Govern- 
ment having  no  interest  in  the  land.  4  L.  D., 
366,  373,  557  ;  Nos.  832,  833,  837. 

Suit  to  vacate  a  void,  advised  to  prevent  a 
public  wrong.    4  L.  D.,  416;  No.  835. 

Questions  involving  the  rights  of  alleged 
innocent  purchasers  left  to  the  Department  of 


Justice  in  advising  suit  to  set  aside  patent.  4: 
L.  D.,  573 ;  No.  839. 

Certification  conveys  full  title.  4  L.  D.^ 
206;  No.  1490. 

Jurisdiction  of  Department  over  land  ceases- 
on  certification  of  same  to  railroad  company. 
4  L.  D.,  206,  301 ;  Nos.  1490,  1409. 

Rights  under  certification  held  inferior  to- 
prior  equities.    4  L.  D.,  321 ;  No.  830. 

Though  erroneously  made,  deprives  the  De*- 
partment  of  further  jurisdiction  over  the  land.. 

4  L.  D.,  137;  No.  829. 

Patent  divests  the  Department  of  all  au- 
thority over  the  land  or  title  thereto.  5  L. 
D.,  483;  No.  1350. 

Relates  back  to  the  inception  of  right.  S 
L.  D.,  38;  No.  2104. 

For  land  not  purchased  conveys  no  title.  5 
L.  D.,  96 ;  No.  840. 

Right  to,  having  vested  is  equivalent  to  is- 
sue of.     5  L.  D.,  38;  No.  2104. 

Resting  on  conclusive  adjudication  not  dis- 
turbed.    5  L.  D.,  185 ;  No.  957. 

Certificate  and  official  survey  form  a  part  of. 

5  L.  D.,  96;  No.  840. 

Boundary  description  in,  not  always  con* 
elusive  as  to  identity  of  tract.  5  L.  D.,  96;. 
No.  840. 

Issued  to  correct  mistake.  5  L.  D.,  105;. 
No.  558. 

Under  a  settlement  claim  for  land  granted 
to  a  railroad  company  conveysl  no  title.  5  L.. 
D.,4I5;  No.  1544- 

Though  fraudulently  obtained,  segregates- 
the  land.    5  L.  D.,  475;  No.  2123. 

Precludes  departmental  action  under  the 
first  section  of  the  act  of  April  21,  1876.  5. 
L.  D.,  144,  205  ;  Nos.  1524,  960. 

To  issue  in  the  name  of  minor  orphanr 
children  of  the  deceased  entryman  under  the 
homestead  law.     5  L.  D.,  222 ;  No.  575. 

Suit  to  vacate  not  advised  if  the  applicant 
therefor  has  an  adequate  remedy  of  his  own. 
5  L.  D.,  141 ;  No.  841. 

Suit  to  vacate  advised  for  the  protection  of 
third  parties  who  are  otherwise  without 
remedy.     5  L.  D.,  28;  No.  786. 

To  fictitious  party  conveys  no  title.  5  L.. 
D^475;  No.  2123. 
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Should  b€  surrendered  for  reissue  to  cover 
larger  amount.    5  L.  D.,  336 ;  No.  1534. 

The  finding  of  facts  on  which  it  issues  not 
to  be  assailed  collaterally.  5  L.  D.,  193; 
Ko.  1526. 

On  private  claim  in  California  does  not  af- 
fect the  rights  of  third  parties.  5  L.  D.,  503 ; 
'No.  1350. 

For  confirmed  private  claim  in  Florida  is- 
sues to  the  assignee  of  the  confirmee  on  pro- 
duction of  regular  cham  of  title.  5  L.  D., 
^7.  No.  1355. 

For  private  claim  must  follow  confirmatory 
act.     5  L.  D.,  61 ;  No.  1345. 

For  mineral  land  should  not  contain  reser- 
nations.     5  L.  D.,  193,  256;  Nos.  1526, 842. 

Issue  of,  for  mining  claim  conclusive  as  to 
4UI  facU  upon  the  existence  of  which  such  is- 
sue  depends.     5  L.  D.,  28 ;  No.  786. 

For  mining  claim  will  not  be  assailed  by  the 
Government  on  the  allegation  that  local  reg- 
ulations were  disregarded.  5  L.  D.,  131; 
No.  789. 

Mineral,  should  only  contain  terms  of  con- 
veyance and  recitals  showing  compliance  with 
the  law.  5  L.  D.,  193,  256;  Nos.  1526, 
^. 

See  Private  Claims, 


Payment. 

Of  land  office  fees,  which  is  prerequisite 
to  a  preferred  right  of  entiy ,  will  be  presumed 
(on  appeal)  where  the  contrary  does  not  ap- 
pear.   2  L.  D.,323 ;  No.  1817. 

Receiver's  duplicate  receipt  is  mtxtXy  prima 
Jade  proof  o(  payment.     2   L.   D.,  48;  No. 

335- 

A  check  is  not  a  legal  payment  of  fees 
(timber  culture).     2  L.  D.,  320 ;  No.  1847. 

Certificates  of  deposit  for  the  survey  of  a 
private,  land  claim  cannot  be  used  in  pay- 
ment of  lands  homesteaded  or  pre-empted.  2 
L.  D.,463;  No.  1692. 

Military  bounty  land-warrants  may  not  be 
received  in  payment  of  pre-emptions.  2  L. 
^•»  673  ;  No.  676. 


For  the  purpose  of  making  payment  for  pre- 
emption and  commuted  homestead  entries. 
Supreme  Court  scrip  is  money,  but  must  be  ap< 
plied  by  location.     2  L.  D.,599 ;  No.  1082. 

Public  land  sold  is  to  be  paid  for  in  cash ; 
checks,  postal  orders,  and  drafts  are  not  re- 
ceivable in  payment ;  foreign  gold  coins,  as 
legally  valued,  and  national  bank  notes  are  re- 
ceivable ;  scrip  of  various  kinds,  as  provided 
by  law,  is  receivable  in  lieu  of  cash.  2  L.  D., 
658 ;  No.  15. 

Deposits  for  the  purchase  of  public  lands 
should  be  made  with  the  receiver,  or  the  as* 
sistant  treasurer  with  whom  the  receiver  de- 
posits, in  the  purchaser's  name,  to  the  credit 
of  the  Treasurer  of  the  United  States,  **  on  ac- 
count of  sales  of  public  lands."  2  L.  D.,  659 ; 
No.  17. 

Where  deceased  entryman  paid  the  com- 
mutation price  of  the  land,  and  the  receiver 
never  accounted  for  it,  the  heirs  must  again 
pay  said  price.     2  L.  D.,  46 ;  No.  335. 

Money  paid  the  receiver  on  declaratory 
statement  for  Osage  Indian  lands  was  a  mere 
deposit ;  if  proof  had  been  accepted,  it  would 
have  been  received  as  first  payment  on  the 
land;  as  the  filing  was  canceled,  and  the 
money  has  not  been  accounted  for  (or)  cov  • 
ered  into  the  treasuiy,  the  case  is  between  the 
depositor  and  the  receiver.  2  L.  D.,  672; 
No.  20. 

Where  money  was  left  on  deposit  with  a 
former  receiver,  on  account  of  a  mining 
claim,  but  was  not  accounted  for  or  covered 
into  the  treasuiy,  his  successor  in  office  is  not 
chargeable,  nor  may  it  be  credited  on  the  en- 
try on  account  of  which  it  was  deposited.  2 
L.  D.,  673 ;  No.  24. 

The  Government  is  not  estopped  by  the 
frauds  or  the  crimes  of  its  officials,  a  L.  D.^ 
797 ;  No.  810 ;  see  p.  407. 

See  Final  Proof,  Public  Lamd. 


Plat. 

See  Survey ^  Application^ 
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Possessory  Claim. 

See  Mining  Claitn^  Public  Land, 


Praotioa. 

Rules  of,  see  pages  v  to  xxiv. 

Rights  acquired  not  disturbed  by  changed 
rulings,  i  L.  D.,  165,416 ;  Nos.  1799,  X044; 
see  Nos.  1997,  175. 

Irregularity  waived  by  consent  to  the  pro- 
ceedings.    I  L.D.,474;  No.  1059. 

Objections  waived  by  proceeding  with  con- 
test.    I  L.  D.,  123;  No.  1759. 

Procedure  in  taking  depositions.  I  L.  D., 
106;  No.  853. 

After  the  trial  has  closed  the  defendant  can- 
not take  advantage  of  variance  between  the 
notice  and  affidavit  of  contest.  I  L.  D.,  1 14 ; 
No.  1758. 

Rules  of,  govern  contest  between  town -lot 
claimants,     x  L.  D.,  502;  No.  21 10. 

Default  in  appearance  after  due  notice  con- 
clusive.    I  L.  D.,  465,  475 ;  No.  1023,  850. 

None  of  the  Rules  of  Practice  deprive  the 
Department  of  its  supervisory  powers.  3  L. 
D.,  42;  No.  187 1. 

When  an  application  to  file,  and  one  to 
contest,  are  pending  on  appeal  of  the  same 
person,  both  questions  should  be  disposed  of 
by  the  Commissioner's  decision.  3  L.  D., 
69;  No.  146. 

The  burden  of  proof  is  upon  the  contestant. 
3  L.  D.,  75;  No.  1125. 

Rights  lost  through  failure  to  appeal  cannot 
be  set  up  to  defeat  an  intervening  adverse 
clahxi.     3  L.  D.,  105;  No.  413. 

A  motion  for  substitution  of  parties  having 
been  denied,  the  applicant  was  allowed  the 
right  to  be  heard  in  the  event  of  further  ac- 
tion taken  on  the  case.    3  L.  D.,  ill ;  No. 

1323- 
Intervention  not  allowed  without  disclosure 

of  interest.    3  L.  D.,  135  ;  No.  886. 

The  information  having  been  held  sufficient 

by  the  local  office,  its  sufficiency  will  not  be 

questioned  after  issuance  of  notice  thereon. 

3  L.  D.,  208 ;  No.  430. 


Until  a  rule  is  changed,  it  has  all  the  force 
of  law,  and  acts  done  under  it  while  it  is  in 
force  must  be  regarded  as  legal.  3  L.  D.^ 
2x4;  No.  441. 

Sufficiency  of  information  will  not  be  con- 
sidered after  notice.  3  L.  D.,  248,  278;. 
No.  1888. 

Stranger  to  the  record  no  right  to  be  heard. 
3  L.  D.,  278;  No.  427. 

Stranger  to  the  record  will  not  be  heard  on 
review.     3  L.  D.,  3CX);  No.  416. 

A  stranger  to  the  record  cannot  plead  *<  for- 
mer practice."     3  L.  D.,  301 ;  No.  416. 

The  waiver  of  a  rule  of  practice  by  the 
Commissioner  is  within  his  discretion,  subject 
to  revision  by  the  Department.  3  L.  D.,. 
321 ;  No.  901. 

Defect  in  affidavit  of  contest  only  to  be 
taken  advantage  of  at  hearing.  3  L.  D.,. 
373;  No.  1 143. 

Protestant  loses  his  right  by  failure  to  ap- 
pear at  hearing.     3  L.  D.,  374;  No.  1x43. 

The  judgment  should  follow  the  substance 
of  the  notice  and  charge.  3  L.  D.,  462; 
No.  460. 

Contestant's  failure  to  file  affidavit  as  to 
qualification  cannot  be  set  up  for  the  first  time 
on  appeal.     3  L.  D.,  514;  No.  1907. 

Apparent  error  in  allowing  contest  may  be 
explained  by  testimony,  but  not  taken  advan- 
tage of  by  stranger  to  the  record.  3  L.  D.^ 
531 ;  No.  X909. 

Validity  of  afSdavit  accompanying  applica- 
tion to  enter  not  to  be  raised  for  the  first  time 
on  appeal,  or  upon  the  motion  of  a  stranger 
to  the  record.     3  L.  D.,  547 ;  No.  467. 

The  local  office  may  order  a  hearing  to  test 
the  validity  of  an  entry.  3  L.  D.,  310;  No. 
1892. 

Hearings  must  be  fixed  at  the  earliest  date 
practicable,  and  before  officers  who  will  at- 
tend to  them  promptly.  3  L.  D.,  I2X ;  No. 
883. 

When  the  hour  for  hearing  or  final  proof  is 
not  named  in  the  notice,  appearance  on  the 
day  is  sufficient.    3  L.  D.,  334 ;  No.  905. 

Uirless  case  falls  within  rule  47  the  Com- 
missioner should  not,  in  the  absence  of  ap- 
peal, disturb  the  decision  of  the  local  Afiice. 
3  U  D.,  184 ;  No.  X454. 
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Oral  arguments  in  ex  pnrte  cases  not  en- 
couraged by  the  Department.  3  L.  D.,  561 ; 
No.  918. 

Rights  of  adverse  claimant  lost  through 
failure  to  assert  the  same  at  the  proper  time.  3 
L.  D.,  588;  No.  447. 

To  hear  a  case  orally  is  within  the  discre- 
tion of  the  Department.     3  L.  D.,  595 ;  No. 

1730. 
Rule  70  amended.     4  L.  D.,  234 ;  No.  930. 

Rule  81  amended.    4  L.  D.,  2S5 ;  No.  935. 

Rule   108  amended.     4  L.  D.,  336;  No. 

937. 
Rule  114  amended.    4  L.    D.,  495;  No. 

941. 

Rule  1 14 'construed.  4  L.  D.,  314;  No. 
776. 

Rule  114  requires  but  the  transmission  of 
the  papers  filed  in  support  of  the  motion.  4 
L.  D.,  275;  No.  934. 

The  Government  may  at  any  time  institute 
inquiry  as  to  whether  the  law  is  being  com- 
plied with.    4  L.  D.,  236,  239,  249,  260 ;  Nos. 

"93.  193^  »932,  499- 
Error  on  the  part  of  the  contestant  will  not 

bar  the   Government  from  acting  upon  facts 

established  on  trial.     4  L.  D.,  512;  No.  532. 

The  Secretary  will  not  advise  as  to  the  dis- 
position of  a  case  pending  before  the  Commis- 
sioner.    4  L.  D.,  309 ;  No.  936, 

New  charge  by  contestant  must  be  held  for 
termination  of  pending  case.  4  L.  D.»  121 ; 
No.  486. 

Judgment  by  default  erroneously  rendered 
after  general  appearance.  4  L.  D.,  492  ;  No. 
1956. 

Motion  to  dismiss  a  contest  before  the  local 
office  not  required  to  be  in  writing.  4  L.  D., 
207 ;  No.  931. 

Ex  parte  case  returned  to  Commissioner, 
where  additional  evidence  was  filed,  pending 
appeal  from  his  decision.    4  L.  D.,  446;  No. 

939- 
Oral  hearing  not  allowed  without  notice  to 

all  parties.    4  L.  D.,  320 ;  No.  830. 

Record  entry  of  order  should  not  be  oblit- 
erated.    4  L.  D.,  385,  554;  Nos.  1950,  542. 

Rejection  of  application  should  be  duly 
noted'  under  rule  66.  4  L.  D.,  350,  535 ; 
Kos.  L942,  538. 


Dismissal  of  suit  on  defendant's  motion  ob. 
viates  the  necessity  of  the  submission  of  evi- 
dence on  his  part.  4  L.  D.,  275,  355,  412; 
Nos.  500,  506,  515. 

Hypothetical  questions  not  considered.  4 
L.  D.,  310,  389,  393,  451 ;  Nos.  1938,  158, 
511,  1204.  As  to  the  *'  restoration  of  right," 
See  No.  1235. 

Order  dismissing  hearing  not  interlocutory. 
4L.  D.,474;  No.  1338. 

Under  circular  of  July  31,  1885.  4  L.  D., 
503.545;  Nos.  99,  III. 

Rules  of,  intended  to  be  in  hamaony  with 
general  regulations  and  circular  instructions. 
5  L..D.,  671 ;  No.  794. 

Rules  and  regulations  do  not  abridge  statu- 
tory rights.     5  L.  D.,  429  ;  No.  166. 

Precedent  followed  unless  clearly  contmiy 
to  law.     5  L.  D.,  277,  712;  Nos.  1529,  134, 

Rules  of,  to  be  followed.  5  L.  D.,  22; 
No.  948. 

Long  established,  accepted  as  authoritative. 
5  L.  D.,  92;  No.  1520. 

Rights  acquired  under  existing  rulings  not 
disturbed.  5  L.  D.,  ill,  169,  292,  624; 
Nos.  1521,  164,  583,  998. 

Rule  of,  while  in  force  has  the  effect  of  a 
statute.     5   L.  D.,  111,169;  Nos.  951,164. 

Rules  of,  when  not  in  conflict  with  law, 
must  regulate  procedure.  5  L.  D.,  xix,  236; 
Nos.  951,  965. 

Hypothetical  cases  not  considered.  5  L. 
D.,  258;  No.  969. 

If  a  case  is  ready  for  consideration  under 
the  rules  of,  it  may  be  advanced  on  the  docket 
without  notice  to  either  party.  5  L.  D., 
675 ;  No.  598. 

All  questions  as  to  preference  rights  of  set- 
tlers must  be  raised  in  and  decided  by  the 
local  office.    5  L.  D.,  658 ;  No.  1556. 

On  the  defendant's  failure  to  cross*examine 
witnesses  at  the  proper  time  the  recall  of  said 
witnesses  should  be  at  his  expense.  5  L.  D., 
647 ;  No.  loox. 

In  case  of  decision  rendered  without  juris- 
diction the  irregularity  may  be  corrected  by 
summary  proceeding.  5  L.  D.,  613;  N<k 
1534. 

Intervenor  must  disclose  under  oath  the 
nature  of  interest.     5  L.  D.,  603;  No.  995. 
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Irregularity  in  proceedings  not  considered 
in  the  absence  of  objection.  5  L.  D.,  451; 
No.  1230. 

A  party  may  not  complain  of  favorable  ac« 
tion  taken  on  his  own  motion.  5  L.  D., 
446;  No.  596. 

Withdrawal  of  contestant  does  not  prevent 
action  on  evidence  adduced.  5  L.  D.,  40, 
385 ;  Nos.  1966,  589. 

The  Department,  on  behalf  of  the  Govern- 
ment, may  take  action  on  facts  established 
though  not  charged.  5  L.  D.,  Z^^*Z9^•  S90\ 
Nos.  1224,  591,  X989. 

Contestee  to  proceed  only  after  the  estab- 
lishment of  a  prima  facie  case.  5  L.  D., 
58 ;  No.  950. 

Mutual  concessions  to  obviate  litigation  en- 
couraged.    5  L.  D.,  XI9;  No.  560. 

Cases  not  referred  to  the  Attorney-General 
except  where  the  Secretary  is  in  doubt  as  to 
the  correct  conclusion.  5  L.  D.,  277;  No. 
1529. 

Right  of  parties  to  rely  on  order  of  dis- 
missal.    5  L.  D.,  212;  No.  962. 

When  the  supervisory  authority  of  the  Sec- 
retary will  not  be  exercised.  5  L.  P.,  Xii, 
J36;  Nos.  951,965. 

Amendment. 

The  right  to  amend  defective  pleadings  is 
lost  by  failure  to  appeal,  and  cannot  be  set  up 
in  a  new  contest  after  the  interest  of  another 
has  intervened.    3  L.  D.,  58 ;  No.  1874. 

Allowed  where  the  rights  of  the  parties  are 
not  prejudiced  thereby.  4  L.  D.,  538 ;  No. 
944. 

Granted  where  the  record  furnishes  matter 
to  amend  by.    4  L.  D.,  538;  No.  944. 

In  the  place  of,  after  judgment  a  new  con- 
test is  allowed.    4  L.  D.,  299;  No.  1936. 

Permissible  on  day  of  hearing.  5  L.  D., 
2x1 ;  No.  964;  see  No.  135  overruling  No. 
X785. 

Appeal. 

Rules  relative  to,  analogous  to  practice  in 
the  courts,  i  L.  D.,472 ;  No.  1057  ;  but  see 
Rule  70  of  new  Rules  of  Practice,  approved 
August  13,  1885. 


Rules  regulating,  from  the  General  Land 
Office  not  applicable  to  cases  before  local  of- 
fice. I  L.  D.,472  J  No.  1057;  but  see  Rule 
70  of  new  Rules  of  Practice,  approved  August 
13,  1885. 

Does  not  lie  from  action  of  Board  of  Equit- 
able  Adjudication,     x  L.  D.,4Xi ;  No.  1060. 

Right  allowed  to  parties  shown  to  be  in  in- 
terest and  affected  by  the  decision,  x  L.  D., 
579;  No.  715. 

The  action  of  the  local  office,  where  pri- 
vate land  claimants  were  by  statute  required 
to  **  establish  their  claims  to  the  satisfaction 
of  the  register  and  receiver,"  is  the  proper 
subject  of.     I  L.  D.,  269;  No.  X277. 

Notice  to  opposite  party  of,  not  required  in 
case  before  the  local  office,  x  L.  D.,  472 ; 
No.  1057 ;  but  see  Rule  70  of  new  Rules  of 
Practice,  approved  August  X3,  1885. 
'  From  the  local  office,  not  requisite  to  the 
jurisdiction  of  the  Conmiissioner.  X  L.  D., 
455 ;  No.  1058. 

In  the  absence  of,  from  the  decision  of  the 
local  office  the  Commissioner  should  not,  with 
certain  exceptions,  review  the  same,  x  L.  D., 
467 ;  No.  X052. 

From  Commissioner's  decision  must  contain 
specification  of  errors,     i  L.  D.,  109 ;  No. 

847. 

From  Commissioner's  decision  must  be  ser- 
ved on  the  opposite  party.  I  L.  D.,  109 ;  No. 
847. 

Seventy  days  allowed  for  filing,  when  no- 
tice of  the  Commissioner's  decision  is  given 
through  the  local  office,  i  L.  D.,  IXO;  No. 
848. 

Ten  days  additional  allowed  for  where  no- 
tice of  local  officer's  decision  is  sent  through 
the  mail,     i  L.  D.,  117,  1x8;  No.  x8o2. 

Allowed  where  date  of  notice  was  in  doubt, 
and  the  default  in  filing,  if  any,  but  one  day. 
I  L.  D.,  no;  No.  848. 

Time  waived  on  account  of  diligence  shown. 
I  L.  D.,  103 ;  No.  223. 

Cases  on  appeal  to  the  Secretary  involving 
different  tracts  and  claimants  should  be  trans- 
mitted separately.     3  L.  D.,  349;  No.  906. 

The  record  in  separate  cases  should  not  be 

consolidated  on  appeal.     3  L.  D.,  445 ;  No. 
9x1. 
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Appeals  should  be  transmitted  separately. 
3  L.  D.,  l66;  No.  X452. 

Applications  for  extending  the  time  for  per- 
fecting an  appeal  from  the  General  Land 
Office,  should  be  addressed  to  that  office, 
within  the  time  for  appeal,  with  the  reasons 
■assigned  duly  verified  by  oath.  3  L.  D.,  59 ; 
No.  877. 

After  filing  the  local  officers  must  allow  the 
appellees  a  reasonable  time  before  forwarding 
the  papers  to  the  General  Land  Office.  3  L. 
D.,38;  No.  876. 

Failure  to  appeal  a  waiver  of  rights  pre- 
viottsly  asserted.    3  L.  D.,  x8o;  No.  1326. 

Neither  the  local  officers  nor  surveyors- 
general  may  fix  the  time  for  an  appeal  from 
the  decision  of  the  General  Land  Office,  nor 
«xtend  the  time  fixed  by  the  rules.  3  L.  D., 
59;  No.  877. 

Failure  to  appeal  from  decision  of  local  of* 
fice  held  to  be  a  waiver  of  claim.  3  L.  D., 
184;  No.  1454. 

Right  of  appeal  not  lost  by  motion  for  re- 
view.    3  L.  D.,  539  ;  No.  466. 

The  publication  of  right  of  appeal  in  con- 
tested cases  before  local  officers  discontinued. 
J  L.  D.,  99;  No.  78. 

Will  he  from  refusal  to  order  a  hearing  if 
it  amount  to  a  denial  of  right.  3  L.  D.,  516, 
562 ;  Nos.  446,  468. 

The  Commissioner's  order  for  a  hearing  not 
subject  to  appeal.    3  L.  D.,  325*  530 ;  Nos. 

1464*  915- 
On  appeal  or  review  the  Department  can 

only  consider  rights  put  in  issue  by  the  con- 
test and  founded  upon  a  live  application.  3 
L.  D.,  104 ;  No.  413. 

The  jurisdiction  of  the  Commissioner  over 
a  case  ceases  on  appeal  from  his  final  decision. 
3  L.  D.,  Ill;  No.  1323. 

Notice  and  grounds  of  appeal  must  be  filed 
within  the  time  required  in  the  rules  of  prac- 
tice.   3  L.  D.,  135  ;  No.  886. 

Waiver  of  appeal  bars  right  to  begin  a  new 
•contest  on  same  grounds.  3  L.  D.,  397  ;  No. 
908. 

A  right  lost  through  failure  to  appeal  can- 
not be  set  up  to  defeat  an  intervening  adverse 
claim.    3  L.  D.,  473 ;  No.  461. 

68 


Appeal  will  lie  from  the  decision  of  the  lo. 
cal  office  on  the  sufficiency  of  residence  under 
the  act  of  August  11,  1876.  3  L.  D.,  367  ; 
No.  653. 

Estops  the  appellant  from  denying  the 
jurisdiction  of  the  Department  3  L.  D.,  562, 
608;  Nos.  468,  X731. 

Failure  to  appeal  in  time  from  the  action 
of  the  local  office  does  not  cut  off  right  to  ap- 
peal from  the  Conunissioner's  decision.  3  L. 
D.,  606 ;  No.  Z913. 

Will  lie  from  decision  of  the  General  Land 
Office  upon  the  merits  of  a  case,  though  ir- 
regularly considered.    4  L.   D.,  430 ;    No. 

1336. 
Allowed  in  lieu  of  certiorari.    4  L.  D.,  521 

3325  Nos.  1517,1940. 

Interlocutory  decision  not  reviewed  on.    4 

L.  D.,  94 ;  No.  1483. 

Right  of,  recognized.  4  L.  D.,  52 ;  No. 
1517. 

Not  allowed  from  discretionary  action  of 
the  Commissioner.    4  L.  D.,  269;  No.  36. 

Will  lie  from  order  canceling  entry.  4  L. 
L.,  570;  No.  548. 

Mortgagee  or  purchaser  after  entry  entitled 
to.    4  L.  D.,  544,  570;  Nos.  945,  548. 

Matters  pending  before  the  Commissioner 
for  his  decision  will  not  be  considered  on.  4 
L.  D.,  284;  No.  775. 

Matter  within  the  discretion  of  the  Commis- 

• 

sioner  not  subject  to.    4  L.  D.,  162 ;  No. 

770. 

Right  to,  lost  through  failure  to  file  in  time. 
4  L.  D.,  331 ;  No.  830. 

Waived  by  failure  to  file  specifications  of 
error.    4  L.  D.,  551 ;  No.  946. 

Should  not  be  denied  prior  to  filing.  4  L. 
D.,  53;.No.  1517. 

Right  of,  runs  from  date  of  notice  of  de- 
cision.   4  L.  D.,  244,  277  ;   Nos.  933,  1 194. 

From  Commissioner  if  defective  will  be 
dismissed  by  the  Department.  4  L.  D.,  343 ; 
No.  938. 

Party  recognized  by  notice  entitled  to.  4 
L.  D.,  53;  No.  1517. 

Rights  lost  through  failure  to,  cannot  be  set 
up  after  the  intervention  of  an  adverse  claim. 
4  L.  D.,  187,  414,  532;  Nos.  1925,  1951. 

537. 
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Papers  to  be  retained  in  local  office  for  thirty 
days  after  notice  of  decision,  and  report  then 
made  whether  appeal  has  been  taken.  4  L. 
D.,  203;  No.  1183. 

Should  suspend  all  action  in  the  local  office. 
4  L.  D.,  215,  242,  395;  Nos.  2120,  1931, 
512. 

Papers  were  properly  not  transmitted  on, 
where  the  case  had  been  considered  by  the 
Department  on  review.  4  L.  D.,  227 ;  No. 
1928. 

Where  a  party  has  had  a  full  hearing  with 
decision  on  motion  for  review,  his  case  will 
not  be  again  taken  up  on  the  technical  plea 
that  the  right  of,  was  denied.  ,  4  L.  D.,  227  ; 
No.  1928. 

Must  clearly  specify  alleged  errors.  4  L. 
t)»343>  No.  938. 

Want  of,  excused  in  the  absence  of  written 
notice  of  decision.     4L.  D.,73;  No.  1 1 78. 

Case  confirmed  under  Rule  47,  not  consid- 
ered on  appeal  except  for  jurisdictional  cause. 
4  L.  D.,  571 ;  No.  1210. 

Right  of,  from  Commissioner  lost  through 
failure  to  appeal  below  when  the  case  was 
properly  disposed  of  under  Rule  47.  4  L. 
D.,  277;  No,  1 194. 

Waived  by  the  initiation  of  a  new  contest. 
4  L.  D.,  382;  No.  1948. 

Before  local  offices  not  affected  by  State 
procedure.     4  L.  D.,346;  No.  1941. 

In  the  absence  of,  from  dismissal  of  con- 
test, before  the  submission  of  evidence,  the 
entry  should  not  be  canceled  without  further 
hearing.    4  L.  D.,  354 ;  No.  506. 

Filed  by  attorney,  who  has  not  furnished 
authority  as  required  in  circular  of  July  31, 
1885,  should  not  be  dismissed  without  notice 
Knder  Rule  82.    4  L.  D.,  569 ;  No.  548. 

Reinstatement  of  contest  having  been  de< 
nied  by  the  local  office,  the  right  thereto  may 
be  tested  on  appeal.    4  L.  D.,  513  ;  No.  532. 

Not  lost  through  fraudulent  waiver  by  at- 
torney.    4  L.  D.,  332 ;  No.  1940. 

Withdrawal  of,  by  attorney,  conclusive.  4 
L.  D.,  267 ;  No.  1934. 

General  effect  of,  discussed.  5  L.  D.,504; 
No.  988. 


Rights  lost  by  failure  to.  5  L.  D.^  262 ; 
No.  581. 

Is  the  proper  method  of  invoking  the  super- 
visory authority  of  the  Secretary.  5  L.  D., 
613 ;  No.  1534. 

Deprives  the  General  Land  Office  of  further 
jurisdiction.  5  L.  D.,  205,  224,  438,504; 
Nos.  960,  790,  791,  988. 

Does  not  lie  from  order  requiring  additional 
final  proof  without  judgment  on  that  sub- 
mitted.    5  L.  D.,  429 ;  No.  984. 

Will  lie  from  rejection  of  final  proof.  5  L. 
D.,421;  No.  982. 

Will  not  lie  from  the  refusal  of  the  Com- 
missioner to  review  a  decision.  5  L.  D.,  99, 
410;  Nos.  1744,  980. 

Lies  from  a  refusal  to  order  a  hearing.  5 
L.  D  ,  22 ;  No.  948. 

Will  lie  from  decision  holding  the  evidence 
insufficient  to  warrant  cancelLition  and  direct- 
ing new  hearing.  .  5  L.  D.,  58;  No.  950. 

Notice  as  to  right  of,  must  be  given  under 
rule  66.     5  L.  D.,  377  ;  No.  588. 

Notice  of,  and  specification  of  errors  must 
be  served  upon  the  opposite  party.  5  L.  D., 
169;  No.  954. 

Notice  of,  and  specifications  of  errors  may 
be  filed  at  different  dates.  5  L.  D.,  251 ;  No. 
966. 

Seventy  days  allowed  for,  when  notice  of 
decision  is  given  through  the  mail  by  the 
local  office.  5  L.  D.,  475,  479;  Nos.  2123, 
987. 

Failure  to,  not  excused  on  the  plea  of  want 
of  notice  when  the  record  shows  notice  to 
the  attorney.     5  L.  D.,  248;  No.  579. 

Right  of,  defeated  by  failure  to  file  specifi- 
cation of  error  within  the  proper  time.  5  L. 
D.,  Ill,  251 ;  Nos.  95X,  966. 

Rules  88  and  90  are  mandatory.  5  L.  D.,. 
Ill ;  No.  951. 

Not  entertained  without  specification  of  er- 
rors.    5  T<.  D.,  158 ;  No.  953. 

In  an  appealable  case  is  waiver  of  pending 
motions.    5  L.  D.,438;  No.  791. 

Waived  by  the  initiation  of  another  contest. 
5  L.  D.,  350;  No.  1981. 

Pending  not  waived  by  the  initiation  of  seo-> 
ond  contest  on  new  ground.  5  L.  D.,  451 ; 
No.  1988. 
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Waived  by  subsequent  application  for  re- 
payment.   5  L.  D.,  409;  No.  981. 

Appellant  entitled  to  notice  of  defective.  5 
L.  D.,  251;  No.  966. 

Sufficiency  of,  from  the  General  Land  Office 
to  be  determined  by  the  Department.  5  L. 
D.,  251 ;  No.  966. 

The  Department  is  not  concluded  by  the 
failure  of  the  Commissioner  to  act  under  rule 
82.     5  L.  D.,  99  ;  No.  1744. 

Rule  82  is  only  to  prevent  the  transmittal 
of  an  appeal  the  Commissioner  considers  de- 
fective.    5  L.  D.,  99 ;  No.  1744. 

The  General  Land  Office  may  reject  if  not 
filed  in  time.    5  L.  D.,  205 ;  No.  960. 

Should  not  be  dismissed  by  General  Land 
GfHce  if  received  without  objection.  5  L.  D., 
205 ;  No.  960. 

In  the  absence  of,  a  decision  in  the  local 
office,  not  within  the  exceptions  to  rule  48, 
becomes  final,  and  should  not  be  reversed  by 
the  General  Land  Office.  5  L.  D.,585  ;  No. 
992. 

The  second  exception  to  rule  48  is  only  ap- 
plicable as  to  rights  between  the  claimant  and 
the  Government.     5  L.  D.,  624 ;  No.  998. 

Rule  48  should  be  construed  with  Rule  81 
as  amended.     5  L.  D.,  624;  No.  998. 

Failure  to, under  rule 48  maybe  conclusive 
as  against  parties,  but  does  not  preclude  ex- 
amination of  the  case  by  the  General  Land 
Office.    5  L.  D.,  245,  599,  624;  Nos.  580, 

994,998- 
Though  not  filed  in  time,  the  case  under 

rules  48  and  49  should  be  reviewed.     5  L.  D., 

212 ;  No.  962. 

Whether  taken  or  not' from  decision  of  the 
local  office  the  Commissioner  should  deter- 
mine matters  of  law  involved.  5  L.  D.,  624; 
No.  998. 

Right  of,  from  Commissioner's  decision  lost 
by  failure  to  appeal  from  action  of  local  office. 
5  L.  D.,  624 ;  No.  998. 

In  the  absence  of,  the  refusal  of  the  con- 
testee  to  answer  proper  questions  on  cross- 
examination  is  such  an  irregularity  as  to  war. 
rant  the  General  Land  Office  in  a  re-examina- 
tion of  the  case  under  rule  48.  5  L.  D., 599 ; 
No.  621. 


Filed  by  transferee,  before  notice  of  decis- 
ion was  served  on  entryman,  is  in  time.  5  L. 
D.,  598;  No.  994. 

Where  two  parties  are  adversely  a£fected  by 
a  decision  the  appeal  of  one  will  not  preclude 
motion  for  review  by  the  other,  nor  will  the 
denial  of  the  motion  affect  the  appeal.  5  L. 
D.,  410;  No.  980. 

Motion  to  dismiss  should  be  passed  upon 
when  the  case  is  reached  in  order.  5  L.  D.,. 
479;  No.  987. 

Having  been  sustained  as  to  order  of  pro- 
cedure, the  case  should  be  remanded.  5  L» 
^•,  370  ^No.  976. 

Local  office  may  not  dismiss.  5  L.  D.,. 
368;  No.  1983. 

Pending  disposition  of,  all  action  affecting 
the  land  is  suspended.  5  L.  D.,  227 ;  No. 
1971. 

Right  of,  not  lost  through  failure  of  local 
officers  to  give  notice  of  adverse  decision.  5. 
L.  D.,  231 ;  No.  1973. 

Rules  of  practice  with  respect  to,  must  be 
followed  in  case  of  hearing  ordered  under 
mineral  circular  of  October  31,  iSSl.  5  L. 
D.,  671 ;  No.  794. 

CONTINUANCB. 

Allowed  in  case  of  surprise.  I  L.  D.,  105  ; 
No.  851. 

Affidavit  for,  how.  executed.  I  L.  D.,  I06  ; 
No.  853. 

Affidavit  for,  can  be  made  before  the  day 
of  hearing.     I  L.  D.,  106 ;  No.  853. 

Not  allowed  except  upon  proper  showing* 
3  L.  D.,  581 ;  No.  471. 

Order  for,  should  be  properly  noted  of  zec» 
ord.     3  L.  D.,  588;  No.  447. 

Cannot  be  effected  by  the  mere  agreement 
of  the  parties.    4  L.  D..  234 ;  No.  1930. 

Not  granted,  after  admission  as  to  the  evi- 
dence of  absent  witnesses,  under  Rule  22.  4 
L.  D.,  385 ;  No.  1950. 

Abuse  of  discretion  on  application  for,>rill 
be  reviewed  on  appeal.    5  L.  D.,  647 ;  No. 

lOOI. 

Motions  for,  addressed  to  the  discretion  of 
the  local  office.    5  L. p.,  647 ;  No.  looi. 
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Instructions  of  December  27, 1SS2,  concern* 
ing.    5  L.  D.,  X42 ;  No.  952. 

Not  granted  without  proper  showing  of  dil- 
tgence.    5  L.  D.,  273 ;  No.  122X. 

Affidavit  for,  held  good  though  made  prior 
4o  the  day  of  hearing  and  before  an  officer 
other  than  the  register  or  receiver.  5  L.  D., 
142 ;  No.  952. 

May  be  granted  to  adverse  claimant  in  case 
4>f  protest  against  final  proof.  5  L.  D.,  210; 
No.  961. 

Hkarino. 

Authority  of  local  office  to  orddP;  fixed  by 
"Rule  5.  I  L.  D.,  481 ;  No.  1071 ;  but  see 
new  Rules  approved  August  13,  X885. 

May  be  ordered  on  the  afRdavit  of  the  at- 
torney. X  L.  D.,  480;  No.  1063;  see  No. 
J169. 

Local  office  may  not  cite  contestants  be- 
fore other  officers.  X  L.  D.,  474 ;  No.  1059 ; 
but  see  Rule  35  of  new  Rules,  approved  Aug- 
ust X3,  X885. 

If  neither  party  appears  at  day  set  for,  the 
•case  should  be  dismissed,  i  L.  D.,  1x2; 
No.  852. 

Further  hearing  should  be  ordered  in  case 
of  new  issues  arising  on  the  trial  that  were 
not  included  in  the  original  charge.  I  L.  D., 
X13;  No.  X754. 

Ordered  on  protest  against  final  proof.  X  L.  D. , 
448;  No.  1067;  but  see  Nos.  850,  xo8o» 
109s,  xioo,  913,  897,  XX52,  887,  X390,  X4S6, 
«95,  X442,  850.  IS43.  >495. 961, 1542,  iS53» 
1556. 

Proceeding  to  secure,  on  issue  raised  by 
protest  against  final  proof.  X  L.  D.,  86;  No. 
275  ;  but  see  Nos.  850,  1080,  1095,  1 100, 
913.897,  "52,  887,  1390,  1456,895,  1442, 
^50,  1543.  1495.  961*  1542,  1553,  1556. 

On  special  agent's  report.  4  L.  D.,62,  65, 
80,  275.  340,  503,  545 ;  Nos.  1175, 1 176,  500, 
•660,  99,  III. 

Ordered  on  charge  of  fraud  and  doubt  as 
to^fae  correctness  of  the  record.  4  L.  D., 
^65 ;  No.  1993. 

To  ascertain  facts  where  the  case  came  up 
on  ex  parte  evidence.  4  L.  D.,  168;  No. 
928. 


Should  not  be  had  pending  disposition  of 
an  appeal  arising  under  a  previous  contest.  5 
L.  D.,  227;  No.  X97X. 

Should  be  ordered  when  pre-emptor  offers 
filing  for  entered  land,  alleging  prior  settle- 
ment.   5  L.  D.,  526;  No.  989. 

Failure  to  submit  testimony  on  due  oppotr- 
tnnity  offered  in  the  regular  course  of  proceed* 
ing  cuts  off  right  to  be  further  heard.  5  L. 
D.,  446 ;  No.  596. 

Should  not  be  accorded  one  who  falls  to 
appear  and  protest  against  final  proof.  5  L.. 
D.,  2x0;  No.  961. 

Notice  of  and  decisions  by  registered  letter 
or  personal  service.    5  L.  D.,  204;  No.  121. 

Not  accorded  mortgagee  of  entry  except  for 
cause  shown.     5  L.  D.,  385  ;  No.  589. 

On  special  agent's  report  a  proceeding  de 
novo,    5  L.  D.,  22 ;  No.  948. 

Procedure  in  hearing  ordered  on  special 
agent's  report.  5  L.  D.,  2,  22,  xyo,  313 ; 
Nos.  551,  948,  955,  X979. 

When  ordered  on  special  agent's  report  the 
Government  should  submit  its  testimony  first 
5  L.  D.,  22;  No.  948. 

On  special  agent's  report,  order  of  July  6, 
x886.    5  L.  D.,  149;  No.  112. 

Pending  cases  not  affected  by  the  circular 
of  July  3X,  1885.    5  L.  D.,  370 ;  No.  976. 

Under  swamp-land  circular  of  December 
13,  1886.    5  L.  D.,  279;  No.  X24. 

Notice. 

Rules  with  respect  to,  must  be  strictly  fol- 
lowed.   X  L.  D.,  106 ;  No.  853. 

Personal  service  required  if  possible  if  the 
party  to  be  served  is  a  resident  of  State.  X 
L.  D.,  107 ;  No.  854. 

By  publication  only  authorized  on  due 
showing  of  diligence  to  ascertain  the  where- 
abouts of  defendant,  i  L.  D.,  85,  X07,  299  ; 
No.  1792a. 

When  by  publication  a  copy  to  be  mailed 
by  registered  letter  to  the  last-known  address 
and  one  posted  on  the  land.'  i  L.  D.,  107; 
No.  854. 

Rules  of  1878  regulating  service  same  as 
those  of  1881.     I  L.  D.,  X07;  No.  054. 

Informality  of,  waived  by  general  appear- 
ance (Morse  vs,  Payne),     i  L.  D.,  xi6. 
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.  "When  given  to  the  resident  counsel,  and  to 
the  party  himself,  through  the  local  office, 
dates  from  service  on  the  party,  i  L.  D., 
464;  No.  1022. 

Proceedings  may  hp  dismissed  for  want  of, 
though  the  entry  is  canceled  on  the  admis- 
sions of  the  claimant  i  L.  D.,  107 ;  No. 
854. 

In  the  absence  of,  a  decision  does  not  be- 
come final.     I  L.  D.,  366 ;  No.  X397. 

Of  decisions  should  be  formal  and  in  writ- 
ing.    I  L.  D.,  477;  No.  1061. 

Of  decision  to  one  of  several  attorneys  rep- 
resenting the  party  is  sufficient.  I  L.  D., 
119;  No.  1793. 

Purchaser  before  patent  not  entitled  to.  x 
L.  D.,  106 ;  No.  853 ;  but  see  Nos.  945,  955, 
995,  I2ia 

Misnomer  in  notice  a  fatal  defect.  3  L. 
D.,  418 ;  No.  456. 

Of  cancellation  to  attorney  of  successful 
contestaiit  sufficient.  3  L.  D.,  409;  No. 
1900. 

Of  decision  to  attorney  who  acted  in  the 
initiation  of  the  contest,  but  not  at  the  hearing, 
is  sufficient.    3  L.  D.,  183 ;  No  X454. 

When  given  by  publication,  mailing  and 

posting  are  essential.    3  L.  D.,  326;   No. 

902 ;  see  also  Nos.  968,  996,  191 5. 

To  Indian  clamiant.  3  L.  D.,  449 ;  No. 
458. 

Of  contest  should  be  published  four  con- 
secutive times  in  a  weekly  paper.  3  L.  D., 
529;  No.  1908. 

Allegation  that  the  address  of  claimant  is 
unknown  will  not  warrant  publication  of  no- 
tice. 3  L.  D.,  249,  418,  5x8;  No.  1888 
(note),  456,  446. 

Of  contest  must  be  duly  served.  3  L.  D., 
249;  No.  1888  (note). 

Secured  by  service  upon  attorney.  3  L.  D., 
607 ;  No.  475. 

Regularity  of,  presumed.  4  L^  D.,  570; 
No.  1 2 10. 

Of  decision  should  be  in  writing.  4  L. 
!>•.  73»  591 ;  Nos.  1178,  1963. 

Service  upon  attorney  of  record  sufficient. 
4  L.  D.,  8 ;  No.  476. 

Presumed  from  relation  of  attorney  to  the 
various  parties.    4  L.  D.,  194 ;  No.  1927. 


The  essentials  of  service  by  publication  de> 
fined.    4  L.  D.,  84,  230;  Nos.  1915, 1929. 

Publication  not  allowed  except  on  showing 
of  diligence  to  procure  personal  service  4  L. 
D.,  84.  537 ;  Nos.  1915, 539. 

Publication  of,  not  allowed  without  the  con- 
testant's  affidavit.    4  L.  D.,  229 :  No.  1929.. 

Service  by  publication  requires  the  mailing 
of  registered  letter.    4  L.  D.,  378;  No.  509.. 

Want  of  proper,  defeats  subsequent  proceed^ 
ings.    4  L.  D.,  397;  No.  938a. 

Jurisdiction  acquired  through.  4  L.  D.^ 
425.  440,  537 ;  Nos.  5x9,  523,  539. 

Rights  lost  through  want  of  diligence  in  giv- 
ing.    4  L.  D.,  491 ;  No.  X956. 

Actual,  in  the  absence  of  legal,  does  not 
put  the  opposite  party  on  his  defense.  4  L.. 
I>.f  378;  No.  509. 

Want  of,  when  waived  by  general  appear- 
ance.   4  L.  D.,  378;  No.  509. 

Must  be  by  personal  service,  under  Rule 
10.    4  L.  D.,  440,  537 ;  Nos.  523,  539. 

Want  of,  to  the  defendant  may  not  be 
pleaded  by  a  stranger  to  the  record.  4  L.  D.,. 
127 ;  No.  1919. 

Should  be  given  before  considering  motion 
to  dismiss.    4  L.  D.,  489;  No.  529. 

Right  to  legal,  not  waived  by  proceeding 
to  trial,  after  objection.  4  L.  D.,  378,  440^ 
537 ;  Nos.  509,  523,  539. 

Of  motion  for  review  should  be  given  with- 
in the  time  for  filing  such  motion.  4  L.  D.,. 
106;  No.  927. 

Thirty  days  sufficient  under  Rule  35,  though 
an  earlier  date  is  fixed  therein*  for  taking  evi- 
dence.   4  L.  D.,  540 ;  No.  540. 

Must  affirmatively  appear.    5  L.  D.,  398 ;. 

611 ;  Nos.  1985,  996. 

Presumption  from  record.  5  L.  D.,  205  p 
No.  960. 

In  the  absence  of  legal,  actual  knowledge 
does  not  put  a  party  upon  defense.  5  L.  D.,. 
213;  No.  963. 

Actual,  will  not  confer  jurisdiction  in  the 
absence  of  legal.    5  L.  D.^  253 ;  No.  968. 

Personal  service  must  be  had  when  possi- 
ble.    5  L.  D.,  253,  457 ;  Nos.  968,  1987. 

A  non-resident  will  not  be  heard  to  say^ 
that  due  diligence  was  not  used  to  secure  per- 
sonal  service.    5  L.  D^  456;  No.  1987. 
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Of  contest  by  publication  includes  posting 
-on  the  land,  and  jurisdiction  is  not  acquired 
without.     5  L.  D.,  6ii ;  No.  996. 

An  allegation  that  personal  service  cannot 
be  made  within  the  State  is  not  essential  as 
the  basis  of  publication.     5  L.  D.,  635  ;  No. 

999. 

Want  of  actual,  may  not  be  alleged  if  there 

was  proper  service  by  publication.     5  L.  D., 

^35 ;  No.  999. 

Service  by  publication  authorized  on  due 
showing.     5  L.  D.,  456 ;  No.  1987. 

Essentials  in  case  of  publication.  5  L.  D., 
213,  611 ;  Nos.  963,  996. 

Personal  service  secured  through  registered 

letter.     5  L.  D.,  253 ;  No.  968 ;  see  also  No. 

963- 

Service  of,  by  registered  letter  on  non-resi- 

<lent  held  good.    5  L.  D.,  213 ;  No.  963. 

Local  office  should  give,  by  registered  letter 
or  personal  service  in  case  of  hearings  or  de« 
cisions.     5  L.  D.,  204;  No.  I2X. 

Sent  by  non- registered  letter  is  sufficient,  if 
the  receipt  thereof  is  acknowledged  in  writing. 
5  L.  D.,  479  ;  No.  987. 

Written  admission  of  the  receipt  of,  suffi- 
cient.    5  L.  D.,  479;  No.  987. 

Transmission  of,  by  registered  \eiier  prima 
facie  evidence  that  it  was  duly  received.  5  L. 
D.,  479;  No.  987. 

Proof  of  mailing  by  registered  letter  is  proof 
of  service.     5  L.  D.,  475;  No.  2123. 

Mailing  appeal  and  specification  of  errors 
by  registered  letter,  within  seventy  days  after 
notice,  through  the  local  office,  of  the  adverse 
decision,  is  proper  service.  5  L.  D.,  475, 
479;  Nos.  2123,987. 

Of  an  attorney's  act  imputed  to  the  party 
he  represents.     5  L.  D.,  438;  No.  791. 

To  the  attorney  of,  adverse  decision  suffi- 
cient.    5  L.  D.,  248 ;  No.  579. 

Of  cancellation  should  be  given  to  assignee 
if  the  fact  of  such  interest  is  known.  5  L. 
D.,  603  ;  No.  995. 

Assignee  who  ha%  filed  in  local  office  state- 
ment showing  interest  in  pending  entry  is  en- 
titled to.     5  L.  D.,  603;  No.  995.' 

Transferee  of  an  entry  entitled  to  notice  of 
hearing.  5  L.  D.,  23,  170,  253;  Nos.  948, 
955»  968. 


Parties  in  interest  entitled  to.    5  L.  D.,  99* 

170;  Nos.  1744,955. 

Transferee  of  record  entitled  to  notice  of 
hearing.     5  L.  D.,  170,  253 ;  Nos.  955,  968. 

Transferee  not  of  record  not  entitled  to,  on 
the  adverse  disposition  of  the  entryman's  ap- 
peal.   5  L.  D.,  276,  589;  Nos.  582,  602. 

To  losing  party,  of  adverse  decision  should 
include  a  copy  thereof.  5  L.  D.,  233 ;  No. 
1972. 

Proceedings  on  a  case  reopened  should  not 
be  without  due  notice.  5  L.  D.,  212;  No. 
962. 

Sufficient,  where  through  continuances  ser- 
vice preceded  the  hearing  sixty  days.  5  L. 
D.,  41 ;  No.  949. 

Failure  to  file  a  motion  in  time  not  cured 
by  notice  thereof  served  within  the  proper  pe- 
riod.   5  L.  D.,  262 ;  No.  581. 

Of  appeal  and  argument  should  include 
legible  copies  thereof.  5  L.  D.,  449;  No. 
1230. 

That  the  original  instead  of  a  copy  was  left 
with  defendant  is  no  valid  objection  to  the 
service.    5  L.  D.,  590 ;  No.  1989. 

Rehearing. 

Motion  for,  to  be  disposed  of  promptly.  3 
L.  D.,  539 ;  No.  466. 

Rehearing  not  allowed  after  default.  3  L. 
D.,  247;  No.  897  (note). 

New  trial  will  not  be  granted  on  contestant's 
application,  save  in  exceptional  cases.  3  L. 
^'*  55^  563;  Nos.  917,468. 

On  a  corroborated  charge  of  fraud  though  ir- 
regularly made,  a  rehearing  will  be  ordered. 
3L.  D..  57;  No.  1874. 

Ordered  where  the  case  rested  upon  ex 
parte  evidence.    4  L.  D.,  201 ;  No.  659. 

Not  granted  on  allegation  that  the  evidence 
was  not  properly  transcribed.  4  L.  D.,  184 ; 
No.  482. 

Failure  to  comply  with  the  law  since  the 
decision  is  matter  for  new  contest  but  not  for 
rehearing.    4  L.  D.,  185  ;.  No.  482. 

Review. 

Not  granted  on  the  ground  that  the  decision 
is  against,  if  there  was  contradictory  evidence 
on  both  sides,    i  L.  D.,  ill ;  No.  849. 
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Not  granted  unless  the  case  is  brought 
within  the  rules  and  principles  relating  to  new 
trials.     I  L.  D.,  209,  232;  Nos.  1286,  1281. 

Decisions  of  Board  of  Elquitable  Adjudica- 
tion not  subject  to.     I  L.  D.,  4IX  ;  No.  1060. 

That  the  application  for  reconsideration 
was  not  61ed  within  thirty  dajrs  is  immaterial, 
where  the  former  decision  rested  upon  an  im- 
perfect record  showing  as  to  the  facts.  3  L. 
DJ,  42;  No.  1871. 

The  Commissioner  of  the  Land  Office  may 
reconsider  the  decision  of  a  predecessor  in 
case  stated.    3  L.  D.,  50 ;  No.  X443. 

Evidence  in  possession  but  not  offered  at 
the  hearing  cannot  be  considered  as  newly 
discovered  for  the  purpose  of  a  reconsidera- 
tion.    3  L.  D.,  104;  No.  4 1  J. 

The  Commissioner  of  the  Land  Office  not 
authorized  to  review  the  decision  of  his  pre- 
decessor.    3  L.  D.,  256;  No.  1 137. 

Request  for,  based  on  ex  parte  affidavits  af- 
ter judgment  received  with  caution.  3  L.  D., 
344;  No.  448. 

Motion  should  present  some  new  question 
or  evidence.  3  L.  D.,  557,  598;  Nos.  1168, 
680. 

How  motion  for,  afiects  the  time  allowed 
for  appeal.     3  L.  D.,  539;  No.  466. 

Not  allowed  after  appeal.  3  L.  D.,  539 ; 
No.  466. 

When  motion  for,  will  be  allowed.  3  L. 
D..  537 »  No.  1479. 

Rule  of  practice  in  case  of  review  before 
the  Department.  3  L.  D.,  595;  Nos.  920, 
941. 

Where  the  Secretary  dismisses  a  motion  for 
review  the  case  is  not  held  open  for  thirty 
days  thereafter  under  rule  76.  3  L.  D.,  595 ; 
No.  1730. 

Not  granted  unless  within  the  rule  laid 
down  in  the  courts.     3  L.  D.,  607  ;  No.  475. 

Allowed  on  showing  that  notice  of  deci- 
sion was  not  received.    4  L.  D.,  242;  No. 

933. 

Right  of,  waived  by  electing  to  proceed  un- 
der the  decision.    4  L.  D.,  144;  No.  489. 

Not  granted  without  notice.  4  L.  D.,  145 ; 
No.  489. 


Motion  for,  except  in  case  of  newly  discov- 
ered evidence,  to  be  filed  within  the  thirty  days 
prescribed.     4  L.   D.,  ii,  252;  Nos.   922, 

1494. 

Motion  for,  should  be  verified.  4  L.  D., 
252;  No.  1494. 

Not  granted  except  on  full  hearing  of  all 
parties.    4  L.  D.,  84, 106;  Nos.  1915,  927. 

Not  granted  where  the  alleged  newly  dis- 
covered evidence  was  of  record.  4  L.  D., 
511;  No.  1512. 

Second  application  for,  not  considered.  4 
L.  D.,  383;  No.  1902. 

Application  for,  is  addressed  to  the  dis- 
cretion of  the  court.    5  L.  D.,  4x0 ;  No.  980. 

Should  present  some  new  question.  5  L* 
D.,  438;  No.  79X. 

Due  notice  of  application  for,  must  be  given. 
5  L.  D.,  382;  No.  1681. 

Notice  of  a  motion  for,  must  be  given  with- 
in  the  time  for  filing  the  same.  5  L.  D.,  99; 
No.  1744. 

Not  granted,  on  the  gronnd  that  the  deci- 
sion is  against  the  weight  of  evidence,  if  there 
was  contradictory  evidence  on  both  sides.  5 
L.  D.,  150;  No.  12x5. 

When  not  allowed  on  the  ground  that  the 
decision  is  against  the  evidence.  5  L.  D., 
387;  No.  1226. 

Not  granted  unless  asked  for  in  time.  5  L. 
D.,  17;  No.  X704. 

Not  granted  to  transferee,  except  on  such 
showing  as  would  entitle  the  entryman  to  be 
further  heard.     5  L.  D.,  589;  No.  602. 

Application  for,  should  be  acted  upon  with- 
out prejudice  to  rights  recognized  in  the  first 
decision.     5  L.  D.,  608;  No.  603. 

Not  granted  where  an  order  therefor,  made 
by  the  local  office,  was  set  aside  on  applicant's 
motion.     5  L.  D.,  425  ;  No.  594. 

When  sought  on  the  ground  that  the  decis- 
ion is  against  the  evidence,  the  testimony  re- 
lied upon  should  be  specifically  set  out.  5  L. 
D.,  150;  No.  12x5. 

Motion  for,  to  be  filed  within  thirty  days 
after  notice  of  decision.  5  L.  D.,  382 ;  No. 
x68l. 

See  Contest,  ConUstanti  Evidence,  Land 
Department, 
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Pre-emption. 

Assertion  of  claim  under  the  law  required 
to  constitute  a  legal  claim.  I  L.  D.,  453 ; 
No.  X021. 

Benefits  of,  not  secured  by  mere  occupancy 
of  public  land.     X  L.  D.,  453;  No.  X021. 

A  conditional  claim  is  unknown  to  the  law. 
I  L.  D.,  404 ;  No.  1045. 

The  first  in  time  in  the  commencement  of 
proceedings  is  the  first  in  right  if  such  pro- 
ceedings are  regularly  followed  up.  I  L.  D., 
404;  No.  1045. 

Laws  do  not  include  Indians,  x  L.  D., 
491 ;  No.  X040. 

Right  to  make  entry  recognized  on  return 
to  land  after  absence.  X  L.  D.,  435;  No. 
10x9.  • 

The  possibility  of  one  party  taking  the  im- 
provements of  another  is  within  the  scope  of 
the  law.     I  L.  D.,  423 ;  No.  X054. 

A  divorced  woman  cannot  claim  the  bene- 
fit of  acts  performed  by  her  former  husband, 
but  must  rely  on  her  own  compliance  with 
the  law  as  a  single  woman  or  head  of  a  fam- 
ily.   X  L.  D.,  401 ;  No.  X033! 

Entry  of  married  woman  who  had  complied 
with  the  law  and  published  notice  of  final 
proof  prior  to  marriage  sent  to  the  Board  of 
Equitable  Adjudication,  i  L.  D.,  460;  No. 
1065. 

Fraudulent  claim  as  a  divorced  wife,  x  L. 
D.,  42X  ;  No.  1055. 

The  purchase  of  a  dwelling-house  is  equiva- 
lent to  its  erection,     i  L.  D.,  X37  ;  No.  1774. 

Qualification  of  pre»emptor  not  affected  by 
the  ownership  of  land  as  a  trustee,  i  L.  D., 
462;  No.  1042. 

Claim  of  one  who  removes  from  land  of  his 
own  to  settle  on  public  land  in  same  State 
invalid,     i  L.  D.,  405  ;  No.  1030. 

Removal  from  home  in  town  or  city  not 
within  the  inhibition  of  Sec.  2260,  R.  S.  x 
L.  D.,  490 ;  No.  1069. 

Second  clause  of  section  2260,  R.  S.,  dis- 
cussed generally.     I  L.  D.,  492;  No.  1068. 

Right  within  the  incorporated  limits  of  a 
town,  under  act  of  March  3,  1877.  I  L.  D., 
497 ;  No.  2107. 


Circumstances  as  well  as  time  recognize<f 
in  the  development  of  the  settler's  good  faiths 
X  L.  D.,  446 ;  No.  X053. 

Pre-emptor  may  file  for  160  acres,  thougH 
claiming  less  at  settlement,  if  contiguous  tract 
is  vacant.     X  L.  D.,  405  ;  No.  1030. 

Right  exhausted  by  the  entry  of  eighty- 
acres.     I  L.  D.,  485  ;  No.  1035. 

Of  town  lots  under  Sec.  2383,  R.  S.  X  L^ 
D.,  501 ;  No.  2109. 

Right  restricted  to  the  lot  settled  upon  and 
one  additional  on  which  the  settler  has  im- 
provements.    I  L.  D.,  502;  No.  21x0. 

Of  town  lots  confined  to  settlers  having  the 
qualifications  of  a  pre^mptor.     I  L.  D.,  502  ;> 

No.  2XXO. 

Pre-emption  right  is  not  the  subject  of  sale 
and  transfer.    2  I*.  D.,  559 ;  No.  1420. 

Is  the  right  to  hold  land  before  payment  is 
made  therefor,  upon  promising  to  buy  the 
land  at  a  stipulated  time,  together  with  the 
right  to  purchase  at  such  time ;  it  is  mitiated 
by  settlement  and  filing  a  declaratory  state- 
ment,  and  has  had  its  full  life  when  the  stipu- 
lated time  of  purchase  arrives.  2  L.  D.,. 
855;  No.  1105. 

Where  B  filed  for  A,  without  A's  consent 
or  ratification,  the  right  was  not  exhausted. 
2  L.  D.,  62X ;  No.  X078. 

Where  a  pre-emptor  voluntarily  abandons  his 
claim  in  the  face  of  an  adverse  claim  which 
he  might  have  successfully  contested,  he  ex- 
hausts his  right     2  L.  D.,  573  ;  1093. 

A  pre-emption  filing,  which  is  a  declara- 
tion of  one's  intention  to  claim  a  tract  of  land^ 
confers  a  mere  preferred  right  against  third 
persons,  but  none  against  the  United  States ; 
land  covered  by  it  is  public  land,  and  is  open 
to  settlement  or  entry,  subject  only  to  the  pre- 
ferred right  of  pre-emption.  2  L.  D .,  581 ; 
No.  1034. 

To  be  valid,  must  be  founded  upon  a  prior 
actual  settlement.  2  L.  D.,  621 ;  No.  1078 ; 
but  see  Nos.  X087,  XI43,  1x57,  1x63,  1204,. 
X2o8,  X237. 

May  be  valid  as  to  one  part  and  invalid  as 
to  another  port  of  the  land  covered  by  it ;  as 
where  A  surrendered  possession  of  the  W.  ^ 
of  a  quarter,  and  B,  who  filed  for  the  whole 
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<i  it«  took  possesion  of  the  W.  yi  alone.  2 
L.  D.,  637;  No.  1091. 

If  not  made  within  the  time  limited  (three 
months),  is  baried  by  an  intervening  home- 
stead entry*  and  right  to  land  is  forfeited.  2 
L.  D.,  578;  No.  1 109. 

A  pre-emptor  may  file  but  one  declaratory 
statement  on  the  same  or  on  another  tract ; 
applied  to  a  case  where  a  second  filing  was 
offered  because  settler  found  it  impossible  to 
raise  good  crops  on  his  claim.  2  L.  D.,  854 ; 
No.  1 106. 

Where  the  settler  relinquishes  the  land 
in  the  face  of  a  homestead  claim,  he  cannot 
have  his  filing  reinstated  on  ground  that  the 
contract  consideration  for  relinquishment  was 
not  paid  by  the  homestead  claimant.  2  L. 
D.,  621 ;  No.  1083. 

May  be  made  by  one  who  temporarily  oc- 
cupied a  tract  on  which  a  former  filing  had 
been  made  in  his  name  by  a  brother,  without 
consent  or  pnor  settlement.  2  L.  D.,  620; 
No.  1078. 

Where  final  homestead  proof  is  not  made 
within  the  required  time,  filings  made  are 
permitted  to  stand  in  the  absence  of  adverse 
claims ;  where  entry  is  afterwards  made,  the 
right  under  the  filing  is  at  an  end.  2  L.  D., 
621 ;  No.  1083. 

Where  one  owned  land  (homestead,  after 
final  proof)  in  the  samjc  Territory  and  made 
a  deed  of  it  to  another  prior  to  settlement,  but 
did  not  deliver  the  deed  until  after  settlement 
he  was  not  a  qualified  pre-emptor.  2  L.  D., 
579;  No.  1 109. 

Settlement  may  not  be  made  by  one  remov- 
ing from  land  which  he  has  bought  and  paid 
for,  though  no  deed  for  it  has  passed.  2  L. 
D.,  6x6;  No.  1089. 

A  married  woman  may  not  make  an  entry ; 
marriage  ^y  consent  and  cohabitotion)  to  one 
from  whom  she  had  been  previously  divorced 
(in  Minnesota)  is  valid  under  the  code  of  Da- 
kota.   2  L.  D.,  600;  No.  1090. 

May  be  made  by  a  deserted  wife,  as  the 
head  of  a  family.     2  L.  D.,  312 ;  No.  1857. 

May  be  made  on  lands  formerly  covered 
b)'  a  timber- culture  entry,  where  there  is  no 
intervening  right  of  a  successful  contestant  I 
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applying  under  the  homestead  or  timber  cuU 
ture  laws.    2  L.  D.,  294  \  No.  1835. 

The  decision,  holding  for  cancellation  an 
entry  at  #1.25  made  in  an  even  section  (rail- 
road limits)  prior  to  receipt  of  notice  of  an 
executive  withdrawal  for  railroad  purposes,  is 
reversed.     2  L.  D.,  557 ;  No.  141 2. 

There  is  no  qualification  of  the  provision 
allowing  one  to  homestead  land  "  upon  which 
such  person  may  have  filed  a  pre-emption 
claim  ;'*  the  right  to  transmute  is  incident  to 
a  valid  pre-emption  right,  and  when  exercised 
relates  back  to  the  date  of  the  pre- emptor's 
settlement.    2  L.  D.,  635;  No.  X091. 

Application  to  transmute  should  be  re- 
ceived, and  notice  thereof  be  given  to  a  sub-  . 
sequent  entryman ;  if  the  validity  of  the  pre- 
emption claim  is  not  impeached,  the  subse- 
quent entry  should  be  canceled  and  the  trans- 
mutation allowed.    2  L.  D.,  637 ;   No.  I09X» 

Where  A  makes  a  pre-emption  filing,  and 
afterwards  B  makes  a  claim  (homestead)  sub- 
ject to  it,  if  A  nmkcs  application  to  transmute 
and  B  denies  his  right  to  do  so,  the  burden 
and  expense  of  disproving  his  right  is  on  B» 

2  L.  D.,  637  ;  No.  109X. 

A  pre-emptor,  who  has  complied  with  the 
prerequisites  of  the  statute,  is  entitled  to  a 
certificate  of  entry.    2  L.  D.,  167 ;  No.  350. 

Certificate  is  cmly/rMui  facie  evidence  of 
payment    2  L.  D.,  48 ;  No.  335. 

In  general  terms  is  a  special  preference 
given  to  a  claimant,  by  which  he  may  hold 
to  the  exclusion  of  others,  dependent  upon 
the  performance  of  conditions.  3  L.  D.,  71^ 
434;  Nos.  146,  21x8. 

Kij^t  of,  begins  with  settlement.  3  L.  D.^ 
272,  281;  Nos.  1448, 1x34. 

Right  of,  not  initiated  by  forcible  intrusion* 

3  L.  D.,  279 ;  No.  427. 

Right  of,  not  acquired  without  residence. 
3  L.  D.,  276;  No.  II 18. 

Based  on  settlement  and  filing  for  the 
benefit  of  another  void  ad  initio,  3  L.  D.^ 
488;  No.  1 162. 

Good  faith  in  the  matter  of  improvements 
considered.     3  L.  D.,  392;  No.  XI 50. 

In  case  of  fraud  patent  will  not  issue  though 
the  pre-emptor  may  have  assigned  to  an  inno* 
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cent  purchaser  after  tbe  issuance  of  final  cer- 
tificate.   3  L.  D.,  393;  No.  1149. 

The  right  to  a  patent  once  vested  is  equiva- 
lent to  a  patent  issued,  and  the  final  certificate 
obtained  on  the  payment  of  the  money  is  as 
binding  upon  the  Government  as  .1  patent.  3 
L.  D.,  23;  No.  XI20. 

A  pre -emptor  in  default  having  died,  his 
widow  may  take  as  a  homesteader  from  the 
date  of  his  death,  in  the  absence  of  an  ad- 
verse right.     3  L.  D.,  274 ;  No.  443. 

Pre- emptor  having  failed  to  prove  up  within 
statutoiy  period  may  purchase  in  the  absence 
of  adverse  claim.     3  L.  D.^  272 ;  No.  1448. 

The  right  to  tnnsmute  a  filing  to  a  home- 
stead entry  does  not  extend  to  the  widow  or 
heirs  of  the  pre-emptor.    3  L.  D.,  274 ;  No. 

443. 

Filing  on  school  section  in  California  may 
be  transmuted  to  a  homestead.  3  L.  D.,  229 ; 
No.  438. 

The  administrator,  or  heirs,  may  complete 
the  claim  of  a  deceased  pre-emptor.  3  L.  D., 
274  ;*No.  443. 

The  rights  of  the  purchaser  are  established 
on  final  proof  and  payment  and  no  failure  of 
the  district  office  to  act  thereon  can  aficct 
Hie  same.    3  L.  D.,  172 ;  No.  74X. 

A  pre-emptor  in  Kansas  having  become  in- 
sane after-  filing  and  thr^  years'  residence, 
the  wife's  homestead  tntrv  in  her  own  name 
was,  in  view  of  the  local  law,  treated  as  a 
transmutation  and  credit  allowed  for  the  resi- 
dence. 3  L.  D.,  64;  No.  1 123. 
.  Offered  land  is  subject  to  the  entry  of  other 
purchasers,  after  laches  in  filing  by  the  set- 
tler, but  is  not  forfeited  as  to  the  Government. 
3  L.  D.,  119;  No.  X448. 

Failure  to  cultivate  on  the  part  of  the  heir 
excused  for  climatic  reasons.  3  L.  D.,  345 ; 
No.  1 142. 

The  "  trade  and  business  "  contemplated  in 
Sec.  2258  R.  S.  must  be  actual.  3  L.  D., 
283 ;  No.  414. 

But  one  filing  allowed  under  the  law.  3 
L.  D.,  258;  No.  1137. 

Second,  allowed  only  after  careful  scrutiny. 
3  L.  D.,  161.    No.  87;  %tt  also  Nos.  loo, 
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Second,  not  allowed  where  the  first  was 
made  upon  a  tract  claimed  by  another,  in  the 
belief  that  such  claim  would  be  relinquished 
which  claim  was  relinquished.  3  L.  D., 
181;  No,  1133. 

Second,  allowed  where  the  first  did  not 
correspond  with  the  settlement.  3  L.  D.,  93 ; 
No.  1 127. 

A  filing  based  upon  settlement  made  in 
trespass  is  a  nullity.     3  L.  D.,  188 ;  No.  43X. 

An  **  expired  pre-emption  filing  "  is  no  bar 
to  the  disposition  of  public  land.  3  L.  D., 
317 ;  No.  900. 

Where  the  claimants  are  equally  in  laches 
as  to  filing,  the  land  is  awarded  to  the  prior 
record  and  settlement.  3  L.  D.,  347  ;  No. 
1 141 ;  see  also  No.  X034. 

Filing  before  settlement  cured  by  settlement 
prior  to  the  inception  of  an  adverse  right.  3 
L.  D.,  374»499;  Nos.  1143,  "63. 

Second  filing  not  allowed  on  account  of 
unlillable  character  of  land  where  there  has 
been  no  cultivation.  3  L.  D.,  379;  No. 
1 145. 

The  right  to  file  exhausted  by  filing  made 
through  agent.     3  L.  D.,  391 ;  No.  1 151. 

Declaratory  statement  must  be  filed  within 
statutory  period  to  protect  the  settler.  3  L. 
D.,455;  No.  1159. 

Pre-emptor  at  time  of  filing  was  not  quali- 
fied, but  as  tho  disqualification  had  ceased  to 
exist  prior  to  the  inception  of  an  adverse  right 
he  was  allowed  to  purchase.  3  L.  D.,  500; 
No.  1x63. 

Failure  of  pre-emptor  to  declare  his  inten- 
tion of  becoming  a  citizen,  prior  to  filing, 
may  be  cured  before  the  intervention  of  an 
adverse  right.    3  L.  D.,  452;  No.  X157. 

A  nominal  change  of  residence  will  not  de- 
feat the  inhibition  of  Sec.  2360,  R.  S.  3  L. 
D.,  56;  No.  IX 12. 

The  proprietor  of  three  hundred  and  twenty 
acres  cannot  render  himself  a  competent  pre- 
emptor  b}'  the  conveyance  of  one  acre  to  his 
infant  child.     3  L.  D.,  56;  No.  xiX2. 

Marriage  of  single  woman,  alter  filing  and 
before  final  proof,  defeats  the  right  of  pur- 
chase.   3  L.  D.,  384;  No.  1 148. 

Expired  filings,  how  treated.    3   L.  D., 
;576;  No.  94. 
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Right  of»  as  against  advene  claims^  rests 
apon  prioritjr  in  settlemenL  4  L.  D.,  423 ; 
No.  1202. 

'    Claimant  must  have  the  requisite  qualifica- 
tions at  settlement    4  L.  D.,  116;  No.  1 180. 

No  validity  in  the  filing  and  settlement  of 
one  who  has  exhausted  his  pre-emptive  right. 
4  L.  D.,  560 ;  No.  545. 

Right  of,  not  acquired  by  settlement  upon 
land  under  control  and  occupation  of  another. 
4  L.  D.,  124;  No.  X182. 

Declaratory  statement  is  for  protection  as 
against  the  claims  of  subsequent  settlers.  4 
L.  D.,514;  No.  1208. 

Right  of  not  dependent  upon  filing  declara- 
tory statement.    4  L.  D.,  514;  No.  1208. 

The  purchase  of  improvements  already 
upon  the  land  equivalent  to  making  the  same. 
4  I..  D.,  56,  63,  259;  Nos.  U74,  1175,  498. 

Cultivation  in  person  not  requisite.  4  L. 
*>.,  56;  No.  X174. 

Use  of  land  for  grazing  purposes  held  to  be 
•cultivation.    4  L.  D.,  502 ;  No.  1207. 

The  second  clause  of  section  2260,  Revised 
'Statutes,  presumes ,an  actual  prior  residence.  4 
4..  D.,  200;  No.  1x89. 

The  first  clause  of  section  2260,  Revised 
Statutes,  does  not  cover  land  held  jointly  by 
<he  pre-emptor  and  his  wife  in  Dakota.  4  L. 
D.,  432;  No.  1203. 

Bar  under  second  clause  of  section  2260, 
Revised  Statutes,  removed  by  deed,  in  good 
faith,  from  husband  to  wife.  4  L.  D.,  355, 
432;  Nos.  1199,  1203. 

Guardian  of  minor  heir  may  file  the  neces- 
sary papers.    4  L.  D.,  139;  No.  1186. 

Mortgagee  after  final  certificate  entitled  to 
be  heard  in  case  the  entry  is  held  for  cancel- 
lation.   4  L.  D.,  544;  No.  945. 

Marriage  of  single  woman  after  filing  and 
before  final  proof  defeats  the  right  of  pur- 
chase.   4  L.  D.,  70;  No.  1 177. 

Good  faith  to  be  determined  from  the  cir- 
cumstances surrounding  each  case.  4  L.  D., 
80;  No.  1 176. 

Compliance  with  the  law  allowed  to  be 
shown  on  the  removal  of  statutory  disqualifi- 
cation. 4  L.  D.»  420;  No.  X20Z;  but  see 
No.  1227. 


'  Suspension  of  plat  considered  as  an  excuse, 
for  non-compliance  with  the  law.  4  L.  D., 
333;  No.  1x98. 

Right  to  take  timber  from  claim.  4  L.  D., 
289 ;  No.  105. 

Recognizes  settlement  as  the  legal  basis  of 
a  claim  against  the  United  States.  5  L.  D., 
274.537;  Nos.  X528,  1231. 

Depends  upon  settlement  made  on  land 
subject  thereto.     5  L.  D.,  289 ;  No.  583. 

Is  a  preferred  right  of  purchase.  5  L.  D., 
274,  537 ;  Nos.  X528,  1231. 

Is  based  upon  settlement,  inhabitancy,  and 
cultivation.     5  L.  D.,  537 ;  No.  123X. 

The  preference  right  of  purchase,  acquired 
by  settlement,  filing,  and  residence,  consti- 
tutes the  nature  and  substance  of  a  pre-emp- 
tion claim.     5  L.  D.,  553 ;  No.  1549. 

A  claim  resting  oh  the  settlement  and  filing 
of  one  who  had  previously  exhausted  his  right 
is  illegal.     5  L.  D.,  x6 ;  No.  555. 

Second  filing  illegal.  5  L.  D.,  x6 ;  No. 
555. 

Filing  and  entry  of  one  who  removes  from  ' 

land  of  his  own  to  settle  upon  public  land  in  ' 
the  same  State  exhausts  right  of.     5  L.  D., 
413;  No.  X227. 

Right  of,  once  exhausted  cannot  be  restored  * 
except  by  Congress.     5   L.   D.,  643;    No.* 

1235. 

Right  of,  as  affected  by  failure  to  file  in 
case  of  intervening:  claim.  5  L.  D.,  188 ; 
No.  1218. 

Claim  finally  concluded  if  unsuccessfully 
set  up  to  defeat  the  final  proof  of  another..  5 
L.  D.,  260;  No.  1220. 

**  Trade  and  business  "  that  exempts  land 
from.     5  L.  D.,  180;  No.  414. 

Not  precluded  by  abandoned  townsite  set- , 
Uement.     5  L.  D.,  180;  No.  414. 

Fraudulent  if  made  in  the  interest  of  another* 
5  L.  D..  52  ;  No.  12x2. 

Right  of,  when  accorded  to  a  **  deserted 
wife."     5  L.  D.,  42  ;  No.  X213. 

Invalid  claim  not  strengthened  by  transmu* 
tation.     5  L.  D.,  16;  No.  555. 

AH  the  acts  required  by  law  must  be  per- 
formed before  any  right  is  secured  as  against 
the  Government.     5  L.  D.,  442 ;  No.  664 

Not  defeated  by  homesteader  who  alleges 
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lesidence  within  less  than  six  months  aftei 
^try  snd  fails  to  show  the  s«me.  5  L.  D. 
440;  No.  1228. 

'  Right  of,  does  not  extend  to  land  occupieO 
under  military  authority.  ,  5  L.  D.,376;  No. 
1225. 

Heirs  may  enter  within  time  accorded  the 
pre-emptor.    5  L.  D.,  454;  No.  1229. 

Administrator  after  qualification,  may  enter. 
5  L..  D.,  454;  No.  1229. 
'  Right  of  administrator  defeated  by  the  in. 
terrention  of  an  adverse  claim  unless  asserted 
in  proper  time.     5  L.  D.,  454 ;  No.  1229. 

Duty  of  administrator  fixed  by  notice  of 
the  claim.    5  L.  D.,  454;  No.  1229. 

The  adverse  claim  of  a  railroad  company  is 
not  that  of  "  any  other  purchaser."  5  L.  D., 
473;  No.  1547. 

Where  rights  and  equities  are  equal  the  first 
in  time  has  the  better  title.  5  L.  D.,  643; 
No.  1235. 

See  AbandoHment,  Affi4atnt^  Alien,  Alienn^ 
Hon,  Amendment,  Application,  Contest,  En- 
try, Filing,  Final  Proof,  Fraud,  Homestead, 
Illegality,  Mineral  Land,  Payment,  Public 
Land,  Railroad  Grant,  Reinstatement,  Relin- 
fuishmeni.  Repayment,  Reservatian,  Resi- 
desue.  Settlement. 
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PrMumpfton. 

There  is  no  presumption  of  death  until 
seven  years  after  the  homestead  entryman's 
disappearance.    2  L.  D.,  120;  No.  352. 

Of  bad  faith  is  raised  by  an  attempted  sale 
of  a  homestead.     2  L.  D.,  143;  No.  277. 

Of  fraudulent  inception  of  an  entry  (timber 
culture)  arises  from  its  relinquishment  for 
value  in  about  a  month.  2  L.  D,,  92 ;  No. 
298 ;  see  No.  1868. 

Of  forgery  may  not  arise  from  a  mere  com- 
parison of  signatures,  without  allegation  or 
other  proof.     2  L.  D.,  240 ;  No.  408. 

Allegation  under  oath,  corroborated,  that 


claimant  was  infoniied  by  local  ollioen  tsaOL 
he  could*  not  make  a  certain  cntiy,  if  unoon' 
troverted,  presumed  to  be  true.  2  L.  D.^  37,. 
246,  247  ;  Nos.  310,  1864,  X865. 

The  payment  of  fees,  which  is  prerequisite 
to  a  right  (preferred  right  of  entry)  will  be 
presumed  (on  appeal)  where  the  contrary  does 
not  appear.     2  L.  D.,  323 ;  No.  1817. 

Where  a  pre-emptor  was  required  to  make 
payment  by  a  certain  date,  and  the  record  does 
not  show  the  payment,  it  is  presumed  (his 
whereabouts  being  unknown)  that  he  failed  to> 
make  it.     2  L.  D.,  526;  No.  X4IX. 

In  the  absence  of  allegation  or  showing  ta 
the  contrary,  it  is  presumed  that  the  officers- 
(intrusted  with^the  control  of  a  survey)  have 
properly  discharged  their  duty.  2  L.  D.^ 
465 ;  No.  1692. 

Where  mineral  entry  had  lain  dormant  for 
seven  years,  uncanceled,  all  the  antecedent 
basic  proof  was  presumably  regular  and  suffi* 
cient.    2  L.  D.,  769 ;  No.  700. 

Jurisdiction  (of  private  clum)  will  be  pre- 
sumed where  the  records  of  the  court  do  not 
affirmatively  show  a  want  of  it.  2  L.  D.,. 
364;  No.  1292. 

Where  there  is  no  adverse  claim  or  evi- 
dence of  fraud,  and  the  evidence  as  to  proper 
discovery  of  mineral  is  conflicting,  such  dis» 
covery  will  be  presumed  in  support  of  an  en- 
try (mineral)  already  made,  a  L.  D.,  742;. 
No.  .737. 


Privita  ClalM. 

Pending  final  settlement  of,  the  lands  cov* 
ered  thereby  are  in  a  state  of  reservation,  f 
L.  D.,  x66,  167 ;  Nos.  X268, 1285. 

Land  embraced  within,  as  presented  for  con> 
firmation,  is  reserved  from  other  disposition 
until  final  rejection  or  location,  i  L.  D.,  167,. 
181 ;  Nos.  1268,  1272. 

Ambiguity  (patent)  in  a  decree  of  confir- 
mation cannot  be  explained  by  testimony,  un- 
less the  terms  are  wholly  indefinite,  x  L.  D.^ 
181 ;  No.  1272. 

Decree  of  confirmation,  nunc  pro  tunc,  bas 
the  same  force  and  effect  as  if  entered  at 


MFKncm  Av»  nrMDL 


flieaicliMltifliiftoftted«eMMi.    tL.D.,210. 

The  sole  power  of  determining  the  Tatiditjr 
of  daims  arning  nndertreatfstipnlatiofis  with 
Mexico  rests  in  Congiess.     i  L.  D.,  579 ;  No. 

715. 

The  act  of  June  19,  i87S,gaTe  to  the  United 

States  district  court  jurisdiction  as  to  title,  and 

to  the  Land  Department  the  location  of  the 

claim.     I  L.  D.,  262 ;  No.  1278. 

Withdrawal  of,  from  Congress,  not  neces- 
sarily abandonment,    i  L.  D.,  166 ;  No.  1268. 

The  translation  of  the  original  title  papers 
■adopted  in  the  decree  of  confirmation  must 
be  followed  in  construing  said  decree,  i  L. 
D.,  181 ;  No.  1272. 

The  General  Land  Office  has  no  authority 

<o  declare  claims  under  foreign  grants  to  be 

fccld  by~cop[iplete  title,     i  L.  D.,272;  No. 
f276. 

Grants  made  by  the  representative  of  France, 
After  the  cession  to  Spain,  void  unless  recog- 
nized by  the  latter  before  the  transfer  to  the 
United  States,     i  L.  D.,272;  No.  1276. 

Discussion  of  *'  sobrante  "  grants,  i  L.  D., 
181,  248;  Nos.  1272,  1279. 

The  term  "sobrante"  means  simply  sur- 
plus ;  a  grant  for  a  sobrante  is  not  a  grant  by 
name,     i  L.  D.,  181 ;  No.  1272. 

The  words  « lying  in  between  "  construed 
In  the  location  of  El  Sobrante.  i  L.  D.,  181 ; 
'No.  1272. 

Section  7  of  the  act  of  July  23,  1866,  was 
fkot  repealed  by  the  revision,  i  L.  D.,  417 ; 
1^0.  1041. 

Right  of  purchase  under  section  7,  act  of 
July  23'  1866.     I  L.  D.,  417;  No.  1041. 

The  proviso  limiting  claims  confirmed  by 
4he  act  of  February  5,  1825,  to  one  league 
square  is  general  and  not  restricted  by  the 
4-ecommendation  or  the  local  officers  that  cer- 
tain claims  should  be  limited  to  one  mile 
-square.     I  L.  D.,  275;  No.  1287. 

Confirmed  by  the  act  of  February  5,  1825, 
should  pass  to  patent  if  the  sur/ey  did  not 
embrace  more  than  one  square  league.  I  L. 
D.,  275  ;  No.  1287, 

By  the  act  of  February  25, 1869,  approved 
plats  were  made  evidence  of  title,  i  L.  D., 
269;  No.  1277. 


The  delivery  of  approved  plat,  as  evidence 
of  title,  directed.     I   L.  D.,  269 ;  No.  1277 

Supervisory  authority  of  the  Land  Depart- 
ment in  the  survey  of.  I  L.  D.,  l8l,  213; 
Nos.  1272, 1291. 

The  date  of  approval  is  the  date  of  a  sur- 
vey.    I  L.  D.,  260;  No.  1273. 

Authority  of  a  surveyor-general,  ceases  on 
approval  of  survey.     I  L.  D.,  210;  No.  1289. 

A  survey  approved  by  the  surveyor-general 
is  the  official  survey,  and  must  be  published 
as  such.     I  L.  D.,  248 ;  No.  1279. 

After  survey  and  patent,  corrections  most 

be  secured  in  the  courts.     I  L.  D.,  229 ;  No. 
1283. 

Survey  made  prior  to  decree  rendered, 
nunc  pro  tuftc^  but  subsequent  to  the  actual 
decision  is  valid.     I  L.  D.,  210;  No.  1289. 

It  is  the  duty  of  the  Conunissioner  to  see 
that  the  location  follows  the  decree  of  confir- 
mation as  closely  as  practicable.  I  L.  D., 
213  ;  No.  1291. 

Survey  of,  instead  of  juridical  measurement 
I  L.  D.,  181;  No.  1272. 

The  delivery  of  juridical  possession  in- 
volved the  establishment  of  boundaries.  I  L: 
D.,  248;  No.  1279. 

Confirmation  presumes  definite  boundaries. 
I  L.  D.,  181;  No.  1272. 

Survey  of,  in  conflict  with  military  reserva- 
tion.    I  L.  D.,  168 ;  No.  1282. 

The  location  of,  within  limits  embracing 
larger  quantity  may  be  controlled  by  the 
General  Land  Office.  I  L.  D.,  179,  245; 
Nos.  1 27 1, 1269. 

The  survey  must  correspond  with  the  terms 
of  the  decree.     I  L.  D.,  248 ;  No.  1 279. 

A  grant  cannot  be  extended  beyond  the  de- 
cree of  confirmation.    I  L.  D.,  248 ;  No.  1279. 

Whether  the  surveyor-general  properly  con- 
strued and  followed  the  decree  of  confirauu 
tion  must  be  determined  by  appeal  to  the 
General  Land  Office.  I  L.  D.,  232;  Na 
1 281. 

Extent  and  boundaries  of,  are  matters 
properly  within  the  jurisdiction  of  the  board 
of  land  commissioners,  i  L.  D.,  232 ;  No. 
1281. 

Extent  of,  not  diminished  or  boundaries 
changed,   because  a  river,  that  marked   a 
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i)oandary  line,  ha$  changed  its  course,     i  L. 
D.,  213;  No.  1291. 

Conflicting  rights  arising  from  premature 
survey  protected  in  the  location  of.  I  L.  D., 
179,  245;  Nos.  1271,  1269. 

In  survey  of,  reasonable,  not  arbitaary,  dis- 
cretion should  be  exercised,  i  L.  D.,  179; 
JJo-  127 1. 

Reference  in  decree  to  expediente  and 
grant  makes  that  instrument  a  part  of  the  de- 
cree.    I  L.  D.,  181 ;  No.  1272. 

Where  hills,  mountains,  or  mountain  ranges 
are  named  as  boundaries  the  foot  or  base  is  to 
be  taken  as  the  boundary  meant,  unless  the 
top  or  ridge  is  clearly  indicated,  i  L.  D., 
288;  No.  1290. 

When  confirmed  the  sole  duty  of  the  De- 
partment is  to  ascertain  the  extent  and  place 
thereof,     i  L.  D.,392;  No.  1374. 

Resurvey  of  town  grant  allowed  on  cor- 
rected description  of  the  boundary  lines,  i 
L.  D.,  285;  No.  1267. 

Publication  of  survey  made  and  certified 

under  the  act  of  1S60,  is  conclusive  upon  all 
parties,      i   L.   D.,  260,  377;   Nos.   1273, 

X385. 
A  survey  made  dfter  the  passage  of  the  act 

of  i860,  duly  advertised,  and  not  taken  into 

the  district  court,  is  final.     I  L.  D.,  260 ;  No. 

"73- 
A  survey  approved  after  the  passage  of  the 

act  of  i860,  was  such  a  survey  as  that  adt  con- 
templated.    I  L.  D.,  260;  No.  1273. 

As  to  claims  pending  in  the  district  courts 
for  correction  or  confirmation  of  survey,  new 
jurisdiction  was  conferred  by  the  act  of  1864. 
I  L.  D.,  173;  No.  1270. 

A  survey  approved  prior  to  the  act  of  June 
14,  i860,  published  and  ordered  into  the  U. 
S.  district  court  under  said  act,  and  pending 
therein  at  the  passage  of  the  act  of  July  i, 
1864,  was  within  the  junsdiction  of  said  court, 
and  its  approval  thereof  was  final,  i  I^.  D., 
173;  No.  1270. 

Though  survey  had  been  published  under 
the  act  of  i860,  and  approved  by  the  court, 
as  republication  was  ordered  under  the  act  of 
1864,  the  case  should  proceed  in  the  usual 
manner,     i  L.  D.,  246 ;  No.  1280. 


Objections  to  survey  fat  not  reqnir^  to  be 
under  oath  by  the  act  of  1864.  i  L.  D.,  262 ;, 
No.  1278. 

purvey  made  and  approved  prior  to  the  act 
of  July  I,  1864,  must  be  published  in  accor- 
dance therewith,     i  L.  D.,  210;  No.  1289. 

Appeal  from  action  taken  in  the  eicecution 
of  an  order  for  a  modified  survey  brings  up 
only  new  matter,     i  L.  D.,  232;  No.  1281. 

A  decision  under  the  Department  under  the 
act  of  1864,  as  to  whether  a  grant  is  one  of 
boundary  or  quantity  is  conclusive,  i  L.  D.,. 
232;  No.  1281. 

The  act  of  1864  contemplated  final  adjudi- 
cation of  all  questions  affecting  boundaries 
and  extent,  on  objections  to  the  first  survey 
under  publication,  and  that  subsequently  no 
objections  could  be  raised  against  such  adju- 
dication under  cover  of  attack  upon  the  re- 
formed or  modified  survey,  i  L.  D.,  232; 
No.  1281. 

Procedure  under  the  statute  of  1864,  on  ob- 
jections to  survey,     i  L.  D.,  232;  No.  1281* 

In  Arizona,  under  act  of  February  5,  1875,. 
must  be  filed  in  the  local  office,  and  then 
brought  before  the  Commissioner  on  the  ques  - 
tion  of  occupancy,  before  occupant  can  pur- 
chase ;  if  decided  adversely,  the  land  is  open 
to  pre-emption  or  homestead,  the  occupant  for 
less  than  twenty  years  having  the  prior  home- 
stead right.     2  L.  D.,  340;  No.  1299. 

Joint  action  by  the  local  officers  upon  these 
claims  (Act  February  5,  1875)  ^'  required  by 
the  law.    2  L.  D.,  340 ;  No.  1299. 

Proof  of  occupancy  must  be  by  the  facts 
showing  it,  and  not  by  the  conclusion^  of  wit-^ 
nesses.    2  L.  D.,  341 ;  No.  1300. 

Where  proof  of  occupancy  is  not  sufficiently 
definite,  witnesses  must  be  summoned  and 
examined ;  instructions  given.  2  L.  D.,  341 ;. 
No.  1300. 

A  pre-emption  claim  may  not  be  filed  until 
the  occupant  claim  is  adjudicated.  2  L.  D.,. 
343 ;  No.  1099. 

The  utility  and  propriety  of  allowing  en- 
tries (pre-emption)  on  lands  (Vigil  and  St.. 
Vrain  derivative  claim)  relinquished  by  the 
claimants  is  doubted;  special  considemtioos 
in  this  case  which  forbid  it.    2  L.  D.,  382^ 


SUPPLSHENT  AND  UTOBZ. 


511 


No.  ijio;  sec  Nos.  1294,  1275,  1277, 1307, 

I3i3»  ^319.  1323- 
The  land  in  question  (Vigil  and  St.  Vrain 

derivative  claim)  is  not  open  to  entry  or  filingt 
because  action  on  the  appeal  from  the  rejec- 
tion of  the  claim  by  the  local  office  was  sus- 
pended  by  the  President  on  the  ground  that  it 
was  final,  which  decision  was  overruled  by 
the  circuit  court,  and  the  case  is  now  depend- 
ing in  the  Supreme  Court  and  not  finally  deter- 
mined. 2  L.  D.,  385*;  No.  1313 ;  see  Nos. 
X294, 1275,  1277,  1307,  1310,  1319,  1323. 

Motion  to  substitute  another  for  the  appel- 
lant in  the  rejected  derivative  plaim  (Vigil 
and  St.  Vrain),  on  the  ground  of  judgment 
and  sale  under  execution  in  his  favor,  denied 
on  the  ground  that  the  Land  Department  has 
no -longer  jurisdiction,  under  the  President's 
order,  and  for  other  reasons  mentioned.  2  L. 
D.,  378;  No.    1294;  see  Nos.   1275,  1277, 

1307, i3io» 1313.  1319.  ^3^3' 
Since  the  President's  order  affirmed  the 

finality  of  the  decision  of  the  local  office  in 
the  claim  of  Thomas  Leitensdorfer,  and  pat- 
ent has  issued  for  it,  the  tracts  outside  of  the 
limits  of  the  lands  allowed  by  the  local  office 
arc  subject  to  the  settlement  claims  (pre-emp- 
flon).  2  L.  D.,  590;  No.  1319;  see  Nos. 
1275,  1277,  1294,  1307,  1310,   1313,   1319, 

«323. 

A  pending  application   (California)  under 

Sec.  7,  Act  of  July  23,  1866,  does  not  except 
the  land  from  the  operation  of  a  railroad 
grant  and  withdrawal  thereunder  (on  prelimi- 
nary line).     2  L.  D.,  548;  No.  1401. 

Where  sale  was  ordered  (Louisiana)  without 
proof  as  to  heirs,  foimer  proceeding,  or  the  want 
of  them,  application  by  the  purchaser  for  sat- 
isfaction by  issue  of  certificates  of  location 
is  denied,  on  the  ground  that  the  proceedings 
were  insufficient  to  warrant  the  sale  or  effect 
a  transfer  of  title.  2  L.  D.,  403 ;  No.  1305  ; 
see  also,  as  to  mdemnity  scrip,  Nos.  1302, 
1321,  1325,  1328,  1334,  1346,   1347.   I349» 

»352> 1353- 
The  claim  (McDonough)  was  one  of  those 

reported  by  the  local  officers  on  November 
20,  1816,  in  the  first  class,  which  were  recog- 
nized by  the  act  of  Congress,  and  declared 
to  be  founded  on  complete  titles ;  such  recog- 


nition did  not  however  fix  its  depth  or  extent, 
and  the  duty  of  survey  and  segregation  fol- 
lowed ;  as  to  claims  in  the  second  class,  where 
the  equity  was  in  the  occupants  and  the  fee  in 
ihe  United  States,  the  act  annexed  the  fee  to 
the  equity.     2  L.  D.,  646;  No.  17 16. 

Appeal  to  the  Land  Department  does  not 
lie  from  the  report  of  the  surveyor-general 

(New-Mexico)  to  Congress.  2  L.  D.,  413 ; 
No.  1296. 

Examinations  by  the  surveyor-general  are 
^x  parte^  and  notice  to  outside  parties  is  not 
required.     2  L.  D.,  416;  No.  1296. 

The  suaveyor-general  reports  upon  the  val- 
idity (f  ^.,  the  regularity  and  genuineness  of 
the  claim,  and  it  is  not  his  duty  to  hear  and 
determine  controversies  between  conflicting 
grants.     2  L.  D.,  417 ;  No.  1296. 

The  right  to  the  pueblo  title  and  possession 
rests  in  the  city  of  San  Francisco  by  judicial 
confirmation  sanctioned  and  ratified  by  legis* 
lative  grant.     2  L.  D.,  346 ;  No.  1297. 

Jurisdiction  will  be  presumed  where  the 
records  of  the  court  do  not  affirmatively  show 
a  want  of  it.     2  L.  D.,  364 ;  No.  I1292. 

Where  the  court  has  vacated  a  decree  and 
granted  a  new  trial,  the  Land  Department  will, 
not  take  action  until  final  decree  is  made.  <  2 
L.  D.,  364;  No.  1292. 

Where  parties  interested  had  full  opportu- 
nity to  be  heard,  and  no  new  matter  of  fact 
or  law  is  presented,  the  question  of  approval 
of  survey  will  not  be  reopened.  2  L.  D., 
345 ;  No.  1295. 

The  Secretary  has  complete  jurisdiction 
over  the  survey  (pueblo  lands  of  San  Francisco.) 
2  L.  D.,  347 ;  No.  1297. 

The  right  to  demand  survey  of  a  claim 
(California)  under  act  March  3,  18^51,  inheres 
in  the  claimant  only  upon  final  decree  of  con- 
firmation.    2  L.  D.,  365  ;  No.  1292. 

» 

Approved  by  the  surveyor-general  (Califor- 
nia) becomes  the  official  survey,  and  must  be 
followed  in  determining  the  location.  2  L. 
D.,  366;  No.  1317. 

Because  of  erroneous  connections  in  its 
plats  and  descriptive  notes,  and  because  it 
identifies  and  conforms  to  but  one  of  the 
boundary  calls,  is  rejected,  a  L.  D.,  368; 
No.  1317. 
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Only  the  proper  costs  of  sarveying  and 
^flatting  are  required  to  be  paid  by  claimant ; 
Items  in  a  certain  bill  of  costs  discussed.  2 
S^.  D.,  371 ;  No.  13x2. 

Location  (Louisiana)  by  survey  is  to  be  gov* 
*emed  as  to  boundaries  by  the  facts  shown ; 
•the  facts  in  this  case  considered,  and  amend- 
jnent  of  survey  directed.  2  L.  D.,  395  :  No. 
<i3o6. 

Where  the  applicants  for  survey  (Louisiana) 
•are  meogerly  described,  but  have  been  recog- 
•nized  and  survey  ordered,  on  objection  amend- 
ment will  be  allowed.  2  L.  D.,  395;  No. 
€306. 

Location  by  survey  (New  Mexico)  may  not 
he  properly  made  until  after  confirmation; 
a  preliminary  survey,  prior  thereto,  is  not  au- 
thoritative or  final.    2  L.  D.,  419 ;  No.  I301. 

Questions  relating  to  survey  (New  Mexico) 
ju'e  within  the  Commissioner's  jurisdiction* 
and  properly  come  before  the  Secretary  only 
on  appeal.    2  L.  D.,420;  No.  1308. 

As  the  claim  (New  Mexico)  was  confirmed 
«s  '*  in  the  vicinity  and  beyond  the  Itmits " 
of  a  pueblo,  the  survey  must  be  amended  so 
as  not  to  conflict  with  the  patented  pueblo.  2 
L.  D.,  421 ;  No.  1315. 

Payment  of  the  costs  of  survey  and  plat- 
ting is  required  in  all  cases  subsequent  to  act 
of  July  31,  1876.    2  L.  D.,463;  No.  1692. 

In  the  absence  of  allegation  or  evidence  of 
fraud,  the  Land  Department  will  not  consider 
the  question  of  necessity  or  cost  of  a  com- 
pleted survey.     2  L.  D.,  463 ;  No.  1692. 

Certificates  issued  for  deposits  cannot  be 
used  in  payment  for  lands  entered  under  the 
pre-emption  or  homestead  laws.  2  L.  D.. 
463;  No.  1692. 

Where  a  tract  (pueblo  lands  of  San  Fran- 
cisco) is  to  be  bounded  by  the  ocean  and  a 
bay,  the  line  intended  is  the  line  of  ordinary 
high -water  mark  of  the  bay  and  ocean  proper, 
crossing  the  moulhs  of  inland  streams  though 
navigable  and  affected  by  tides.  2  L.  D., 
346;  No.  1297. 

The  adjudication  of  the  boundary  (pueblo 
lands  of  San  Francisco)  goes  to  the  title  of 
the  claimant  as  it  existed  at  the  acquisition  of 
the  country.     2  L.  D.,  351 ;  No.  1297. 


The  words  in  the  decree  of  eoninMtloa 
(pueblo  lands  of  San  Jose)  **  including  peit 
of  the  oak  grove  now  or  formerly  at  this 
place,"  **  and  including  all  of  the  willow 
grove  now  or  formerly  at  the  source  of  said 
river/'  were  not  explanatory  of  other  words 
of  boundary,  but  were  descriptive  of  the  ac« 
tual  boundary  lines.    2   L.  D.,  358;    No. 

"309. 
Permanent  monuments  and  natural  objects 

named  as  boundaries  control  courses,  dis- 
tances, and  quantity.    2  L.  D.,  366;  No. 

Confirmation  "  to  the  extent  of  one-half  of 
a  square  league  of  land,  a  little  more  or  less 
.  .  .  bounded  and  described  as  follows :  "  the 
boundanes  designated  will  control  the  loca* 
tion  (California).    2  L.  D.,  366;  No.  1317. 

It  is  presumable  that  the  granting  authoritf 
acted  intelligently,  and  did  not  so  act  as  to  de- 
feat an  earlier  by  a  later  grant  (New  Mexico). 
2  L.  D.,423;  No.  1316. 

Where  a  river  and  a  point  of  table  land  are 
named  as  the  western  boundary  of  a  grant 
(New  Mexico),  the  point  of  table  land  forming 
the  southwest  corner,  and  the  river,  after  a 
northeast  and  northwest  course,  runs  easterly 
three  and  a  half  miles,  and  then  turns  north- 
easterly to  a  point  due  north  of  said  point  of 
table  land,  the  line  should  be  run  north  from 
the  point  of  table  land  to  the  said  turn  in  the 
river,  especially  where  a  conflict  with  an  un- 
confirmed senior  grant  is  thus  avoided.  2  L. 
D.,  42^;  No.  1 318. 

Where  the  lines  of  location  necessarily  con- 
flict with  prior  grants  (New  Mexico),  it  is  not 
the  province  of  the  Land  Department  to  de- 
termine questions  of  title;  the  granted  and 
confirmed  boundaries  must  be  followed,  leav- 
ing such  interferences  to  be  adjusted  by  the 
parties  or  by  the  ccjrts.    2  L.  D.,  426;  No. 

1318. 

The  issue  of  patent  finally  settles  all  ques- 
tions of  boundary  (California),  in  so  far  as  the 
Land  Department  is  concerned.  2  L.  D., 
459,  466,  467 ;  Nos.  814,  809,  813. 

Evidence  in  this  case  (Rancho  Casmalia) 
considered  and  found  not  to  justify  interference 
with  the  original  survey  as  patented.  2  L  D., 
466;  No.  809. 
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TIm  queiftoft  of  the  boimdaries  of  the 
«Iaim  (HoamAs)  should  be  determined  by  the 
CominiaBioner  befom  submission  of  the  evi- 
denee  in  an  appeal  to  the  Secretary.  2  L.  D., 
650;  No.  17 16. 

A  conBrmatory  act  must  goTcm  in  the  issue 
•of  patent;  where  the  confirmation  was  to 
-"  the  inhabitants  of  the  parish  "  (Louisiana), 
the  patent  will  so  issue,  and  not  to  ''the 
people  of  the  parish."  2  L.  D.,  390;  No. 
S22. 

For  a  confirmed  claim  (Louisiana)  issues  in 
the  name  of  the  confirmee,  and  inures  to  the 
benefit  of  those  legally  entitled.  2  L.  D., 
397;  No.  1306. 

Where  delivery  of  patent  (Florida)  wa;.  itae 
■subject  of  controversy  before  the  surveyor  gen- 
«ral  by  certain  representatives  of  the  heirs, 
time  for  appeal  should  have  been  allowed ; 
liaVing  been  delivered,  however,  to  one  of  the 
parties,  the  Land  Department  will  not  inter- 
fere with  the  possession.  2  L.  D.,  386;  No. 
^19. 

Where  right  to  the  patent  (Louisiana)  is  in 
controversy  the  local  officers  will  decide  the 
<|uestion,  with  usual  time  for  appeal ;  if  none 
ts  filed,  they  will  deliver  it  in  accordance  with 
their  decision ;  if  appeal  is  filed  the  case  must  be 
«ent  to  the  Commissioner  and  the  patent  held 
ttntil  final  action.  2  L.  D.,  388,  389;  No. 
4(62. 

Persons  claiming  delivery  of  patents  (Lou- 
isiana) must  furnish  an  unbroken  chain  of  title, 
showing  to  whom  the  lands  inure ;  if  agents 
or  representatives,  they  must  connect  them- 
selves with  the  patentees.     2  L.  D.,  389 ;  No. 

321. 

Patents  (Louisiana)  should  be  delivered, 
with  preference,  in  the  order  named,  to  (i) 
the  persons  to  whom  issued,  (2)  the  claimant 
under  the  grantee,  with  unbroken  chain  of 
title,  (3)  one  presenting  a  duly  executed  power 
of  attorney  from  the  person  entitled  as  above. 
:2  L.  D.,  389;  No.  821. 

The  purchaser  of  a  confirmed  claim  (Lou- 
isiana) becomes,  ipso  facto ^  the  legal  represen- 
tative of  the  confirmee,  and  as  such  is  entitled 
to  the  scrip  issued  in  satisfaction  thereof.  2 
L.  D.,  405  ;  No.  1305. 
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Where  entry  has  been  made  by  scrip  as> 
signed  by  a  fraudulent  holder  (Louisiana)  re- 
payment will  not  be  made  to  the  assignee  en- 
trjrman,  notwithstanding  his  ignorance  of  the 
fraud,  and  especially  where  he  was  not  the 
legal  representative  of  the  confirmee.  2  L. 
D.,  429 ;  No.  1612. 

Assignments  in  blank  wi(l  not  l>e  recognized; 
scrip  returned  in  order  that  party  in  interest 
may  perfect  the  assignments.  2  L.  D.,  430 ; 
No.  1674. 

Where  there  is  a  discrepancy  in  the  spelling 
of  names,  affidavit  as  to  ihe  true  orthography 
and  identity  of  persons  is  required.  2  L.  D., 
430,  431 ;  No.  1674.  1675. 

The  claims  of  Toups  and  St.  Amand  were 
merged  in  Lanfear  by  act  of  Congress;  the 
patent  thereupon  issued,  upon  approved  sur- 
vey, comprehended  a  location  and  satisfaction 
of  the  Toups  claim  in  its  entirety ;  the  case  is 
res  judUaia,  and  the  parties  are  estopped  by 
conduct  and  by  the  record  from  receiving 
scrip  under  the  general  act.  2  L.  D.,  431 ; 
No.  1302. 

The  relinquishment  or  yielding  of  a  supe- 
rior title  in  favor  of  subsequent  and  conflict- 
ing confirmations  and  locations,  where  the 
parties  in  interest  can  obtain  compensation  in 
scrip  is  illegal.     2  L.  D.,  433  ;  No.  1302. 

In  a  claim  under  succession  sale  the  Gov- 
ernment has  a  right  to  inquire  whether  the 
property,  or  claim  against  it,  was  properly 
subject  to  sale  and  sold  upon  a  proper  appli- 
cation. 3  L.  D.,  44 ;  No.  1321 ;  see  also  as 
to   indemnity  scrip,  Nos.  1302,  1305,  1325, 

1328, 1334.  1346,  1347.  I349»  1352, 1353. 

The  local  office  under  act  of  July  22,  1854, 
may  inquire  as  to  the  title  of  claimants  as  well 
as  the  validity  of  the  grant,  and  should  locate 
the  grant  as  nearly  as  possible.     3  L.  D.,  138; 

No.  1324. 
Prosecuted  under  the  act  of  June  22,  i860, 

must  be   in  the  form,  and  with  the  proofs 

therein  required,  and  presented  prior  to  the 

expiration  of  said  act  by  limitation.     3  L.  D., 

72;  No.  1322. 

A  suit  to  change  location  of  the  claim  will 

not  be  directed  where  the  land  forming  the 

interest  of  the  petitioners  lies  outside  the  grant 

limits  and  could  not  be  included  in  a  resur- 
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vey  or  reissue  of  patent.     3  L.  D.,  83 ;  No. 
2H6;  see  No.  842, 

Where  patent  issued,  excepting  for  the 
.  Government  a  military  reservation  with  build- 
ings  and  improvements,  and  was  received 
without  protest,  save  as  to  the  land,  such  pro- 
test was  held  to  not  include  the  improvements. 
3  L.  D.,  146;  Nd.  827. 

Under  the  act  of  July  22, 1854,  the  local 
office  is  charged  with  the  preliminary  investi- 
gation of  a  claim  in  New  Mexico.  3  L.  D., 
138;  No.  1324. 

Grant  of  a,  within  larger  exterior  bounda- 
ries does  not  attach  until  after  survey.  3  L. 
D.,  177;  No.  1326. 

The  lands  within  the  exterior  boundaries  of 
a  "  floating  grant "  reserved  until  title  vests. 
3  L.  D.,  459 ;  No.  1469. 

Survey  of,  may  become  final  as  to  a  portion 
of  the  boundary  while  the  remainder  is  unde- 
termined.    3  L.  D.,  307 ;  No.  1657. 

The  Secretary  of  the  Interior  having  settled 
certain  line's  of  survey,  the  Commissioners'  in- 
dorsement of  approval  on  the  plat  of  survey 
thereafter,  is  merely  a  ministerial  act.  3  L. 
D.,4^;  No.  1659. 

A  second  survey  allowed  pending  confirma- 
tion.    3  L.  D.,  438;  No.  1331. 

The  statutory  reservation  for  El  Sobrante 
claim  was  limited  to  lands  lying  between  the 
five  ranchos  (named).  3  L.  D.,  203,  204, 
228;  Nos.  1 1 19,  X327. 

The  sixth  section  of  the  act  of  March  3, 
1853,  reserved  until  the  location  of  the  grant 
(Moraga)  only  such  land  as  was  claimed,  and 
terms  of  boundary  must  be  determined  by  the 
claim  as  filed  before  the  lx>ard  of  land  com- 
missioners.    3  L.  D.,  204;   No.  1 1 19. 

Patent  for,  should  be  delivered  to  some  one 
having  an  interest  in  the  land  conveyed.  3 
L.  D.,  554;  No.  828. 

Patent  for  unconfirmed  grant  will  not  issue. 
3  L.  D.,  416 ;  No.  1330. 

Claimant  referred  to  Congress  for  relief 
where  the  lands  have  been  for  many  years  oc- 
cupied in  good  faith  by  a  large  number  of  per- 
sons, and  the  grant  is  unconfirmed.  3  L.  D., 
416;  No.  1330. 

The  holders  of  title  are  the  proper  claimants 
for  indemnity.     3  L.  D.,  238;  No.  I328. 


Indemnity  will  be  accorded  in  case  of  000- 
flict  between  confirmed,  belonging  to  the 
same  person.    3  L.  D.,#238 ;  No.  1328. 

Application  for  approval  of  survey  in,  hav- 
ing been  rejected  in  1874,  the  case  was  held 
res  judicata  on  renewal  of  application  in 
1882.     3  L.  D.,  177;  No.  1326. 

The  Department  will  be  governed  by  de- 
cisions of  the  courts  as  to  the  validity  of  sur- 
veys in.     3  L.  D.,  177  ;  No.  1326. 

The  act  of  June  6, 1874,  only  dispensed 
with  the  necessity  of  patents  when  the  claim- 
ant was  by  law  entitled  to  patent.  3  L.  D.» 
177 ;  No.  1326. 

Not  reserved  until  boundaries  are  identified. 
4  L.  D.,  294;  No.  1628. 

Surveyor- general  to  ascertain  extent  of.  4 
L.  D.,  431 ;  No.  1336. 

Finality  of  survey  determined  by  failure  to 
appeal.    4  L.  D.,  508 ;  No.  1341. 

Preliminary  survey  of,  allowed  on  deposit 
of  sum  to  cover  estimated  cost.  4  L.  D.,  430,, 
482 ;  No.  x'336. 

Lands  excluded  from,  on  final  survey  re- 
stored to  public  domain.  4  L.  D.,  579;  No. 
1340. 

Boundaries  of,  established  by  adjoining  claim 
4  L.  D.,  294;  No.  1628. 

Boundary  limits  as  defined  through  occu- 
pancy.   4  L.  D.,  360 ;  No.  1502. 

Exterior  boundaries  of  the  Rancho  Azusa 
specifically  defined.    4  L.  D.,  357 ;  No.  1502. 

A  survey  approved  prior  to  the  act  of  June 
14,  i860,  duly  published  and  ordered  into 
court  and  pending  at  the  passage  of  the  act  of 
July  I,  1864,  is  final.  4  L.  D.,  102;  No. 
1485. 

Held  as  "sobrante"  in  the  sense  that  it 
applied  to  the  surplus  land  limited  by  the  line 
of  the  surrounding  laachos.  4  L.  D.,  94^ 
No.  1483. 

Survey  of,  not  disturbed  on  indefinite 
charge  of  fraud.    4  L.  D.,  508;  No.  134X. 

Form  of  patent  for,  and  to  whom  the  same 
should  be  delivered  matters  for  the  Commis- 
sioner of  the  General  Land  Office  to  deter- 
mine.   4  L.  D.,  375  ;  No.  778. 

Error  in  judgment  of  Commissioner  in  lo- 
cation of,  will  not  invalidate  patent. .  4  L.  D.» 
568 ;  No.  838. 
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.  Want  of  due  publicatioa  b^efore  approYal 
■of  plat  as  affecting  the  patent.  4  L.  D.,  566 ; 
No.  838. 

Under  the  act  of  confirmation  the  acceptance 
of  patent  was  in  full  of  all  further  claims.  4 
L.  D.,  311;  No.  1335. 

Final  decree  of  board  and  district  court 
conclusive.    4  L.  D.,  566;  No.  838. 

The  grant  claimants  held  estopped  by  the 
settlement  rights  of  others  from  disputing  the 
correctness  of  ihe  survey.    4  L.  D.,  546 ;  No. 

1342. 

Conflicting  with  claim  of  State  (Louisiana) 

cannot  be  settled  in  ex  parte  proceeding.    4 

L.  D.,  473,  592 ;  No.  1338,  1343. 

Falling  within  the  act  of  July  22,  1854,  is 

to  be  submitted  to  Congress  for  confirmation. 

4  L.  D.,483;  No.  1340. 

Act  of  June  2,  1858,  does  not  necessarily 
include  a  claim  confirmed  by  a  prior  act.  4 
L.  D.,  129  ;  No.  1334;  see  also  as  to  indem- 
nity scrip,  Nos.  1302, 1305,  1321, 1325,  1328, 

1346,  1347,  1349. 1352,  1353. 

Under  the  act  of  June  22,  i860.  4  L.  D., 
473»  592 ;  Nos.  1338, 1343. 

Jurisdiction  of  the  Secretary  under  the  act 
of  June  22,  i860.    4L.  D.,475;  ^o*  ^yfi- 

Certificates  of  location  will  not  issue  except 
in  case  of  actual  loss.  4  L.  D.,  129;  No. 
1334. 

The  issuance  of  one  set  of  certificates  in 
satisfaction  of  a  grant  exhausts  the  jurisdiction 
of  the  Department.    4  L.  D.,  13 ;  No.  1333. 

Scrip  not  issued  under  act  of  June  2,  1858, 
except  in  case  of  conflict  with  prior  confirma* 
tion.    4  L.  D.,  129 ;  No.  1334. 

Rule  upon  the  Houmas  claimants.  4  L.  D., 
472;  No.  1337. 

Validity  of,  recognized  by  confirmation.  5 
L.  D.,  617;  No.  1353. 

Title  passed  by  confirmatory  act.  5  L.  D., 
43,  61 ;  Nos.  1344,  1345. 

Defined  as  to  extent  by  presentation  to  the 
board  of  commissioners.    5  L.  D.,  62;  No. 

1519. 

Extent  of  jurisdiction  conferred  upon  the 

board  of  commissioners  and  United  States 
cottits.    5  L.  D.,  320;  No.  1348. 
Patent  for,  must  follow  confirmatory  statute. 

5  L.  D.,  61;  No.  1345. 


Within  larger  outboundaries  reserves  the 
whole  until  approval  of  survey.  5  L.  D.,  62 ;. 
No.  1519. 

Legislation  as  to,  in  California  remedial.  5 
L.  D.,62;  No.  1519. 

Correction  of  boundaries  after  patent.  5  L.. 
D.,  43 ;  No.  1344. 

The  words  "  establishment  of  San  Jose  '^ 
construed  to  mean  all  the  lands  held  for  the- 
benefit  of  the  mission.  5  L.  D.,  62;  No. 
1519. 

Status  of  mission  lands  in  California.  5  L. 
D.,  62;  No.  15 19. 

Boundaries  of  Moraga  and  El  Sobrante  dis- 
cussed.   5  L.  D..  62;  No.  1519. 

The  claim  to  the  Azusa  Rancho  was  sub 
judice  until  the  issuance  of  patent  thereon.  5 
L.  D.,  691;  No.  1567. 

Of  Pueblo  Tecolote.     5   L.   D.,  61 ;  No. 

1345. 
Authority  of  the  court  over  surveys  under 

the  act  of  June  14,  i860.     5  L.  D.,  320 ;  No. 

1348. 

Effect  of  publication  and  approval  of  sur» 
vey  under  the  act  of  June  14,  i860.  5  L.  D.,. 
415 ;  No.  1544. 

Secretary  has  authority  to  reverse  the  ac» 
tion  of  the  Commissioner  in  the  matter  of  ft 
survey.    5  L.  D.,  483 ;  No.  1350. 

Final  determination  as  to  survey  under  the 
act  of  June  14,  i860,  conclusive  as  against 
claimants  who  do  not  protect  their  interests.  5 
UD.,415;  No.  1544. 

Survey  of,  authorized  by  the  act  of  1866.  5; 
L.  D.,43;  No.  1344. 

Whether  invoked  by  appeal  or  otherwise,, 
the  Secretary  under  his  supervisory  authority 
may  order  a  resurvey.     5  L.  D.,  483 ;  No« 

J350- 
Survey  of,  must  follow  decree.     5  L.  D.,. 

483*  559 ;  No.  1350. 

In  the  location  of,  the  survey  must  follow 

the  decree  of  confirmation  and  act  of  judicial 

possession.     5  L.  D.,  559;  No.  1289. 

The  Higley  survey  accepted  as  defining  the 
boundaries  of  the  Moraga.  5  L.  D.,  155; 
No.  1525. 

Date  of  survey  determined  by  approval.  ^ 
L.  D.,  415 ;  No.  1544. 
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In  the  survey  of,  mandfttory  and  specific 
<»lls  most  be  followed.    5  L.  D.,  559 ;  No. 
1289. 

Survey  of,  under  the  act  of  1S64.  5  L.  D., 
^3;  No.  1344. 

Approval  of  survey  constitutes  final  adjudt- 
<cation.     5  L.  D.,  43 ;  No.  1344. 

Publication  of  notice  not  required  by  the 
4LCt  of  July  1, 1864.    S  ^•1^'>4S3>  No.  1350. 

In  a  case  pending  in  the  United  States  dis- 
trict court  at  the  passage  of  the  act  of  July  I, 
^864,  the  court  was  authorized  to  revise  a 
former  survey  or  order  9  new  one.  5  L.  D., 
^20;  No.  1348. 

The  approval  of  a  new  survey  ordered  by 
<he  district  court  in  a  case  pending  at  the  pas- 
sage of  the  act  of  July  1, 1864,  rests  with  the 
-Commissioner  of  the  General  Land  Office.  5 
-L.  D.,  320 ;  No.  1348. 

Jurisdiction  of  United  States  district  court 
•under  the  act  of  July  i,  1864.  5  L.  D.,  320 ; 
No.  1348. 

In  Florida,  under  one  square  league  in 
"quantity,  reported  for  confirmation  January 
^4,  1830,  were  confirmed  by  act  of  May  26, 
.1830,  except  such  as  were  confirmed  by  the 
Spanish  Government  after  January  24,  1818. 
5  L.  D.,  677;  No.  1355. 

Parol  testimony  in  the  location  of,  only  ad- 
vnissible  where  the  boundaries,  as  described 
4n  the  decree  of  confirmation  and  act  of  juridi- 
<ial  possession,  are  ambiguous,  or  for  the  pur- 
pose of  identifying  said  boundaries.  5  L.  D., 
559;  No.  1289. 
*  Title  through  succession  sale  dependent 
upon  the  jurisdiction  and  order  of  the  court. 
5  L.  D.,285,  158;  Nos.  1347.  1346. 

Legal  representative  of  confirmee  deter- 
mined by  the  local  law.  5  L.  D.,  283  ;  No. 
1347. 

Title  by  "  occupation,"  etc.,  is  of  the  same 

validity  as  one  founded  on  permission  to  set- 
tle or  order  of  survey.     5   L.  D.,  617;  No. 

»353- 
Title  resting  on  a  permit  to  settle  and  an 

«rder  of  survey  made  prior  to  1800,  without 
-any  settlement  or  survey,  is  incomplete.  5  L. 
D,,S70;  No.  1352. 

The  term  "  grant "  in  the  Florida  and  Lou- 
isiana treaties    comprehend  not  only   those 


made  in  form,  bnt  Miy  coucoaion,  orAer«  or 
peimission  to  survey,  settk,  or  possess,  whether 
evidenced  by  writing  or  parol,  or  presumed 
from  possession.    5  L.  D.,  617 ;  No.  1353. 

Settlement  claims  in  Louisiana,  how  recog- 
nized and  protected.    5   L.   D.,  283;   No. 

1347. 
Louisiana  settlement  claims  not  confirmed 

absolutely  for  a  certain  number  of  acres.  5 
L.  D.,  283 ;  No.  1347. 

A  claim  to  land  in  Florida  and  Louisiana 
resting  on  occupation,  habitation,  and  cultiva- 
tion under  the  former  Government  is  a  **  pri- 
vate land  claim.*'    5  L.  D.,  613,  617 ;  No. 

«534,  1353. 
If  the  selection  and  location  of  a  confirmed 

floating  claim  is  limited  to  a  given  penod  by 

the  statute,  the  Department  has  no  authority 

to  extend  the  time.     5  L.  D.,  705 ;  No.  1356. 

Failure  to  confine  selection,  under  a  floating 
grant  to  non-mineral  lands,  in  accordance  with 
the  granting  act,  will  not  authorize  relocation, 
if  the  statutory  period  for  selection  and  loca- 
tion has  expired.     5  L.  D.,  705;  No.  1356. 

The  Department  has  no  authority  to  cancel 
a  selection  properly  made  under  a  floating 
grant  of  lands  subject  thereto.  5  L.  D.,  705 ; 
No.  1356. 

Action  as  to  issue  of  indemnity  scrip  under 
the  act  of  June  2,  1858,  will  not  be  taken  ex- 
cept upon  the  application  of  a  party  in  interest. 
5  L.  D.,  357 ;  No.  1394 ;  see  also  as  to  in- 
demnity scrip,  Nos.  1302,  1305,  1321,  1325, 

1328,  1346,  1347.  1352.  1353- 

Scrip  can  only  issue  under  the  act  of  1858, 
where  (i;  the  claim  has  been  confirmed  and 
(2)  remains  unlocated.  5  L.  D.,  570;  No. 
1352. 

The  uncontroverted  finding  of  the  surveyor- 
general  that  no  location  has  been  made  is 
conclusive  as  to  such  fact.  $  L.  D.,  570 ; 
No.  1352. 

The  issuance  of  scrip  by  the  surveyor- 
general,  under  the  third  section  of  the  act  of 
June  2,  1858,  is  subject  to  the  supervision  of 
the  Commissioner  of  the  General  Land  Office. 
5  L.  D.,  570;  No.  1352. 

Under  the  act  of  1858,  scrip  should  issue  in 

case  of  an  unsatisfied  claim  for  a  specific 

;  quantity  of  land,  founded  on  an  order  of*  sur- 
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yntf  BHulc  in  1795,  with  no  ipectfic  location  of 
ik»  Innd.    5  L.  D.,  570;  No.  1352. 

**  Occupation "  claims  in  Louisiana  and 
Florida  are  within  the  provisions  of  the  third 
section  of  the  act  of  June  2, 1858.  5  L.  D., 
617;  No.  1353. 

If  owned  by  different  parties,  and  the  in- 
terests therein  are  separate  and  determinate, 
scrip  may  issue  to  any  one  of  the  owners  to 
the  amount  of  his  ascertained  interest.  5  L. 
D.,617;  No.  1353. 

In  claims  for,  it  must  appear  that  the  basis 
therefor  was  not  expressly  excepted  from  con- 
firroafion.     5  L.  D.,  283 ;  No.  1347. 

Under  succession  sale.  5  L.  D.,  158,  283; 
Not.  1346,  1347. 

Basis  for  issue  under  the  act  of  1858  must 
cppear.    5  L.  D.,  283 ;  No.  1347. 


Private  Entry. 

Amendment  of,  when  allowed.  I  L.  D., 
516;  No.  2027. 

Land  offered  at  double  minimum,  and  sub- 
sequently reduced,  not  subject  to,  without  re- 
offering  at  the  reduced  price,  i  L.  D.,  634 ; 
Nu.  2029;  but  see  Nos.  1259,  1260;  see  also 
Secretary  Vilas'  decision,  case  of  Julius  A. 
Barnes,  6  L.  D.,  522. 

Origin  of  Sec.  2272,  R.  S.,  authorizing  pri- 
vate entry  by  a  pre-emptor  after  expiration  of 
the  right  of  pre-emption.  2  L.  D.,  856 ;  No. 
1 106. 

For  land  not  reoffered  after  being  reduced 
in  price  is  void  and  must  be  set  aside.  3  L. 
D.,  129 ;  No.  1256 ;  but  see  Nos.  1259, 1260 ; 
see  also  Secretary  Vilas'  decision,  case  of 
Julius  A.  Barnes,  6  L.  D.,  522. 

For  land,  prior  to  reoffering  after  reduction 
in  price,  voidable  only.  3  L.  D.,  441 ;  No. 
1258;  but  see  Nos.  1259,  1260;  see  also 
Secretary  Vilas*  decision,  case  of  Julias  A. 
Barnes.     6  L.  D.,  522. 

Right  of,  only  after  public  offering.  4  L. 
D.,  15s ;  No.  1259. 

Must  be  equal  opportunity  for  purchase  to 
all  persons.    4  L.  D.,  311 ;  No.  1261. 


Not  allowed  for  land  reacnred  through  er- 
roneous marking,  until  after  regular  restoration.. 

4L.  D.,  311;  No.  1 261. 

Allowed  to  stand,  though  admitted  pendin|r 

the  disposition  of  a  prior  claim.     4  L.  D.^ 

364;  No.  1262. 

Reoffering  at  public  auction  not  required  i» 

case  of  temporary  withdrawal.    4  L.  D.,  155 ;; 

No.  1259;  see  No.  1260;  see  also  Secretory 

Vilas'  decision,  case  Julius  A.  Barnes,  6  L.. 
D.,  522. 

Under  the  graduation  act  of  1854  no  public 

reoffering  was  required.  4  L.  D.,  156;  No. 
1259. 

Where  the  land  was  once  offered,  then  in- 
creased in  price,  again  offered,  then  declared 
by  Congress  to  be  subject  to  sale  at  the  first 
price,  and  thereafter  entered  without  further 
offering,  the  entry  is  held  voidable,  not  void.. 

4  L.  D.,  152,  285;  Nos.  1259,  1260;  see- 
Secretary  Vilas'  decision,  case  of  Julius  A.. 
Barnes,  6  L.  D.,  522. 

The  case  of  Eldred  v.  Sexton  cited  and  dis- 
tinguished.   4  L.  D.,  152;  No.  1259. 

Restoration  notice  is  to  notify  the  public 
that  the  land  is  again  for  sale  at  the  minimum^ 
price.    4  L.  D.,  156;  No.  1259. 

Restoration  notice  does  not  take  the  place- 
of  public  offering.    4  L.  D.,  156;  No.  1259*. 

Not  allowed  for  lands  restored  under  the- 

act  of  January  31,  1885.    4  L.  D.,  17;  No.. 
1482. 
Not  allowed  for  lands  withheld  from  sale- 

until  after  notice  of  restoration.    5   L.  D.,, 

25  ;  No.  Z263. 

Restoration  notice  must  follow  the  cancel-^ 

lation  of  an  entry  to  make  the  land  subject  to.. 

5  L.  D.,  25 ;  No.  1263. 

On  one  certificate,  not  to  include  a  larger - 
number  of  tracts  than  provided  for  in  the 
form.     5  T..  D.,  30;  No.  1264. 

May  not  be  made  of  land  within  the  limits- 
of  the  official  survey  of  a  private  claim  in  ex- 
cess of  the  amount  confirmed  and  patented.    5. 
L.  D.,  660 ;  No.  1265. 

See  Entry, 

Public  Land. 

Is  land  subject  to  sale  or  other  disposal  un- 
der the  general  laws,  i  L.  D.,  392;  No.. 
1374. 
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Islands  and  all  accretions  thereto  are.  I  L. 
D.,  596 ;  No.  2006. 

Accretions  formed  by  washing  or  recession 
(>ecoine  part  of  the  lauds  they  adjoin,  i  L. 
D.,  596 ;  No.  2006. 

A  tract  of  railroad  land  released  under  the 
act  of  June  22,  1874,  is  subject  to  entry  at 
single  minimum.  L  L.  D.,  327 ;  No.  1365 ; 
but  see  No.  1447. 

Unlawful  enclosures  of;  circular  ol  April 
5,  1883.  1  L.  D.,683;  No.  63;  see  act  of 
February  25,  1885,  23  Stats.,  321. 

Unlawful  enclosuiesof;  circularof  July  19, 
1883.  I  L.  D.y  684 ;  No.  67 ;  see  act  of  Feb- 
ruary 25,  1885,  23  Stats.,  321. 

A  quarter  section  is,  under  the  homestead 
laws,  160  acres,  and  in  fractional  sections  an 
«ntry  must  approximate  160  acres  as  nearly 
as  practicable.  2  L.  D.,  129;  No.  380;  see 
also  Nos.  322,  380,  483, 521,  584,  1205, 12x4, 
1818. 

^Vhen  the  excess  above  160  acres  is  less 
than  the  deficiency  would  be  if  the  subdivis- 
ion were  excluded,  it  may  be  included  in  a 
homestead  entry ;  where  it  is  greater  it  must 
be  excluded.     3  L.  D.,  88 ;  No.  322, 

Where  the  excess  payment  in  homestead 
entry  would  be  less  than  one  dollar,  none  is 
required.  2  L.  D.,  200;  No.  70;  but  see 
No.  96. 

Timber-culture  entry  for  S.  }i  of  NE.  % 

and  two  lots  (91. 14  and  91.21  acres)  must  be 

canceled  as  to  either  the  S.  ^,  or  one  forty 

and  one  lot,  or  one  of  the  lots ;  any  excess  to 

l)e  paid  for  in  cash.     2   L.   D.,  315 ;  No. 
2S18. 

Timber-culture  entry,  to  extent  of  160 
arrcs,  may  be  made  in  a  section  containing 
34^  acres.     2  L.  D.,  322  ;  No.  1 801. 

A  Ir.t  made  by  uniting  a  small  and  presum- 
ably unsalable  tract  to  an  adjoining  subdivis- 
ion, in  another  quarter-section,  is  a  legal  sub- 
division of  the  public  land.  2  L.  D.,  460 ; 
No.  1695. 

One  system  of  surveys  closed  upon  another 
(California),  and  the  last  range  of  townships 
was  found  to  be  about  half  the  regular  width ; 
as  they  could  not  be  otherwise  surveyed,  they 
are  accepted  as  surveyed  according  to  law. 
2  L  D.,  470 ;  No.  1694. 


Where,  on  claimant's  application,  a  resar-  • 
vey  and  an  amendment  of  plats  (Califonkia) 
was  made  and  approved,  which  gave  him.  a 
full  quarter  section  (160.64  acres),  the  matter: 
will  not  be  further  disturbed.     2  T..  D.,  469; 
No.  1696. 

When  the  appropriation  in  the  bands  of  the 
surveyor-general  (California)  is  insufficient  to 
complete  the  township  surveys  already  con- 
tracted for,  special  deposits  by  settlers  for 
satd  purpose  may  be  authorized  by  the  Com- 
missioner.    X  L.  D.,  462 ;  No.  1691. 

Plats  are  to  be  kept  at  the  surveyor-general's 

office,  and  at  the  local  and  geaecal  land  office 

for  puclic  information.     2  L.  !>.,  849;.  No* 
1816. 

Markings  on  the  official  plats,  showing  land 
as  saline,  swamp,  mineral,  or  timbered  do  not 
absolutely  reserve  it  from  claims  if  in  fact  it  is 
proved  to  be  not  of  the  character  described. 
2  L-  D.,  847 ;  No.  1816. 

Lands  raised  to  double  minimum  on  ac- 
count of  railroad  grants,  and  put  in  market 
prior  to  January  1861,  were  reduced  to  single 
minimum  by  Sec.  3,  act  of  June  15,  1880; 
said  act  required  a  public  offering  before  en- 
try; where  sales  were  afterwards  allowed 
without  such  offering,  or  made  at  double-min- 
imum, they  were  confirmed  by  the  act  of 
March  3,  1883.     2  L.  D.,  677;  No.  1603. 

The  price  of  the  alternate  reserved  sections 
along  the  line  of  railroads  was  fixed  by  stat- 
tute  (Sec.  2357,  R.  S.)  at  double  minimum, 
which  has  not  since  been  changed.  2  L.  D., 
681 ;  No.  1619. 

Decision,  holding  for  cancellation  an  entry 
at  ^1.25  made  in  an  even  section  prior  to  re- 
ceipt of  notice  of  executive  withdrawal  for 
railroad  purposes,  is  reversed.  2  L.  D.,  557; 
No.  14 1 2. 

Though  certain  odd  sections  within  the  Mm* 
its  of  the  Northern  Pacific  Railroad  did  not 
pass  by  the  grant,  because  at  its  date  within 
the  limits  of  the  Bitter  Root  Valley  reserva- 
tion, they  are  nevertheless  fixed  at  double  min- 
imum.    2  L.  D.,  676;  No.  1602. 

On  the  thtory  that  the  Northern  Pacific 
Railroad  Company  is  entitled  to  indemnity  for 
lands  within  reservations  existing  at  date  of 
the  grant,  if  the  even  sections  are  sold  at  single 
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oiiiiinium,  the  Government  suffers  financial 
loss.    2  L.  D.,  676;  No.  1602. 

Lands  in  the  San  Francisco  district,  with- 
drawn for  the  Central  Pacific  Railroad,  were 
beld  not  to  inure  to  that  com{»ny  ;  before  res- 
|Oration  they  were  embraced  in  the  grant  to 
the  Southern  Pacific  Railroad,  but  were  held 
to  be  excepted  from  the  grant ;  the  odd  sec- 
tions were  ordered  to  be  sold  at  minimum, 
and  the  even  sections  at  double  minimum 
prices.     2  L.  D.,  679,  680;  Nos.  1610, 1618. 

The  public  sale  (1858)  extinguished  the 
pre-emption  right,  because  of  the  failure  to 
make  final  proof  and  payment  prior  thereto, 
though  the  land  was,  in  fact,  not  offered 
thereat,  being  mineral.  2  L.  D.,  525 ;  No. 
1411. 

The  Commissioner's  authority  to  order  into 
market  isolated  and  disconnected  tracts  of 
land,  extends  to  a  late  military  reservation, 
reduced  to  148. 1 1  acres  (Fort  Brooke,  Florida). 
2  L.  D.,  605,  610;  No.  1096,  IX 16;  see  also 
as  to  Fort  Brooke,  1102a,  1 168,  1647. 

Where  an  isolated  tract  has  been  surveyed 
at  the  instance  of  a  person  who  has  deposited 
the  expenses  of  advertising  and  offering,  un- 
der Sec.  2455,  ^'  ^'f  '^  ^  ^^^  subject  to  sol- 
diers' additional  entry.     2  L.  D.,  242 ;  No. 

374. 

"  Sales  of  public  lands,"  in  all  laws  relat- 
ing to  public  lands,  means  cash  sales;  fees 
are  not  part  of  the  price  of  land.  2  L.  D., 
696 ;  No.  14. 

Improvements  on  land  embraced  by  an  un- 
canceled entry  give  no  right.  2  L.  D.,  122; 
No.  311. 

Sale  of  improvements  on  a  claim  (home- 
stead  and  donation)  is  evidence  of  the  claim- 
ant's abandonment.    2  L.  D.,  62,  427  ;  Nos. 

328.  198. 

Purchase  of  improvements  by  a  prior  settler 

does  not  make  his  date  of  settlement  avail- 
able to  the  vendee.     2  L.  D.,  188 ;  No.  650. 

Purchase  of  timber-culture  cntryman's  im- 
provements gives  no  preferred  right  on  can- 
cellation of  entry.     2  L.  D.,  50  ;  No.  290. 

Purchase  of  homestead  improvements  gives 
no  preferred  right  of  contest,  a  L.  D.,  62 ; 
Ko.  328. 


B&na  fide  improvements  on  land  bars  a 
subsequent  application  under  the  timber  and 
stone  act.    2  L.  D.,  336;  No.  2093. 

It  is  illegal  to  fence  a  large  tract  of  public 
land  (x,ooo),  and  to  attempt  to  exclude  set- 
tlers from  it,  2  L.  D.,  178;  No.  399;  see 
act  of  February  25,  1885,  23  Stats.,  321. 

Persons  desiring  to  become  bona  fide  set- 
tlers may  tear  down  the  fences  surrounding 
such  tracts.     2  L.  D.,  628;  No.  643. 

Injunction  will  lie  in  the  courts  for  unlaw- 
fully fencing  the  public  lands.  2  L.  D.,  708; 
No.  868. 

Circular  notice  relative  to  unlawful  incios- 
ures.     2  L.  D.,  646;  No.  63. 

The  Atherlon  Fowler  doctrines  applies  to 
a  case  where  a  bona  fide  homestead  entry  and 
improvement  (of  which  the  adverse  claimant 
had  notice)  of  a  quarter-section  of  surveyed 
land  gave  a  legal  possessory  right,  which  the 
entryman  continuously  asserted  under  color 
of  law,  even  after  relinquishment  of  the  en- 
try (in  1878)  for  the  purpose  of  changing  it  to 
a  timber-culture  claim.     2  L.  D.,  44 ;  No. 

327- 
A  timber-culture  entry  must  be  made  on 

vacant,  unimproved  land,  and  not  on  land 
covered  by  the  valuable  improvements  of 
another,  and  in  the  possession  of  another  (by 
color  of  right).  2  L.  D.,  118,  269;  Nos. 
294,  x8io;  see  No.  1081. 

A  settled  in  July  188 1,  on  land  not  subject 
to  homestead  or  pre-emption,  and  thereafter 
resided  on  and  improved  it;  the  land  was 
opened  to  settlers  on  December  14,  1882 ;  on 
January  6,  1883,  B  made  homestead  entry» 
and  on  March  15,  1883,  A  filed  pre-emption 
declaratory  statement,  which  was  rejected  by 
the  local  office  because  of  B's  claim  of  record 
and  A's  failure  to  file  as  required  by  law ; 
B*s  entry  was  relinquished  April  28,  1883, 
and  on  the  same  day  C  made  homestead  en- 
try ;  held  that  A  was  protected  by  the  rule  in 
Atherton  v.  Fowler.  2  L.  D.,  597  ;  No.  1108; 
see  also  Nos.  439,  490,  578,  638,  1054,  1140. 

Circular  of  July  i,  1879,  declaring  invalid 
entry  on  land  in  the  possession  of  a  settler, 
protected  the  contestant  under  it  until  it  was 
revoked.    2  L.  D.,  67;  No.  396;  see  also 
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Nos.  439,  490,  578.  638,  1054,  1 108,  1113, 
1 140. 

Peaceable  settlement  may  lawfully  be  made 
on  a  part  of  a  forty  already  settled  on  by 
another,  bnt  not  in  his  actual  possession. by  in- 
closure  or  otherwise.    2  L.   D.,  630;   No. 

III3- 

The  Atherton-Fowler  doctrine  is  not  to  be 
extended  to  cases  where  the  prior  settler  is  a 
mere  trespasser,  or  has  disregarded  statutory 
requirements.    3  L.  D.,  45  ;  No.  327. 

Where  the  claim  (pre-emption)  is  rejected 
finally,  further  occupation  of  the  land  by 
the  claimant  is  a  trespass.  2  L.  D.,  505 ; 
No.  141 9;  see  No.  1435;  but  see  also  Nos. 

I449» 1534.  1552*  '583. 

A  made  pre-emption  filing  May  4,  1879  >  ^ 
made  entry  (timber-culture)  January  13, 1882; 
A  gave  notice  January  30,  1882,  of  his  inten* 
tion  to  make  final  proof  April  8,  1882,  (thirty- 
five  months  after  filing) ;  held  that  A  had  for- 
feited  his  right,  as  against  B,  by  failure  to 
make  final  proof  in  time.  2  L.  D.,  593 ;  No. 
1081. 

Taking  possession  of  and  improving  land, 
relying  upon  the  erroneous  statement  of  an 
attorney,  without  initiating  legal  claim  to  it, 
gave  no  right  against  soldiers'  additional 
homestead  entries  scbsequently  allowed.  2 
L.  D.,  56 ;  No.  306. 

Where  one  went  upon  public  land  as  the 

tenant  of  another,  who  has  absented  himself 

without  claim  to  it,  he  may  make  entry  of  it 

in  the  absence  of  fraud.    2  L.  D.,  135 ;  No. 

35^. 
One  will  not  be  permited,  in  the  face  of  a 

contest  for  default  against  his  timber-culture  en- 
try, to  assert  a  homestead  right  initiated  (by 
building  and  improving)  while  the  tract  was 
covered  by  said  entry.  2  L.  D.,  265 ;  No. 
1870. 

Where  one  makes  entry  (homestead)  of  a 
tract,  but  settles  on  another  intentionally,  and 
fails  to  use  diligence  in  appropriating  it  law- 
fully (amended  entry),  he  is  a  trespasser  on 
the  second  tract,  and  a  third  person  is  not 
boun  I  by  notice  of  his  homestead  settlement 
and  improvements.     2  L.  D.,  576;  No.  1085. 

Settlement  (pre-emption)  and  improvement 
were  made  in  March,  1881,  with  filing  for 


another  tract  by  mistake ;  entiy  (homestead^ 
was  made  in  August,  1881,  with  notice  of  the 
prior  settlement,  followed  by  residence  and 
improvement  in  December,  1881 ;  applicaticN^ 
to  amend  the  filing  in  May,  1882,  denied ;  the 
homestead  entryman  was  the  first  legal  appll^ 
cant.    2  L.  D.,  577 ;  -No.  1109. 

Where  there  have  been  tcna  fidt  residence 
and  cultivation  by  donation  settlers  (Newr 
Mexico),  whose  claims  are,  however,  invalid,, 
they  should  have  oppportunity  to  save  their 
improvements,  if  they  have  not  exhausted 
their  right  to  acquire  land  under  other  laws* 
2  L.  D.,  410,  411,  412;  Nos.  197,  201,  203* 

Where  a  settler  has  properly  initiated  a 
claim  to  a  tract»  of  which  he  has  retained  pos- 
session though  he  has  failed  to  do  the  things^ 
necessary  to  the  acquisition  of  title,  another 
settler,  on  an  adjacent  tract,  cannot  by  a  mere 
verbal  claim,  or  without  attempting  to  reduce 
the  tract  to  possession,  acquire  any  right  to  it* 
2  L.  D.,  186,  637;  Nos.  647,  1091. 

Bona  fide  occupation  and  improvement  of 
land  bars  a  subsequent  application  under  the 
timber  and  stone  act.   2  L.  D.,  336 ;  No.  2093* 

Lands  outside  the  treaty  boundary  of  a  res- 
ervation not  affected  by  a  withdrawal  of  a  town  • 
ship  plat  for  the  purpose  of  locating  said  res-* 
vation.    3  L.  D.,  303 ;  No.  1461. 

Lands  covered  by  hcna  fide  settlement 
claims  cannot  be  offered  at  public  sale  under 
the  act  of  March  3, 1883,  regulating  the  dis-^ 
position  of  lands  in  Alabama.  3  L.  D.,  169  ;. 
No.  741. 

Scheme  for  opening  to  entry  lands  formcrijr 
embraced  in  Santee  Sioux  reservation  3  L» 
D.»  534 ;  No.  654. 

Lands,  with  de6nite  boundaries,  ceded  by 
treaty  become  public  when  said  treaty  is  rati- 
fied.   3  L.  D.,  302  ;  No.  1461. 

The  authority  of  the  Commissioner  to  offer 
isolated  tracts  at  public  sale  is  not  held  to  ap» 
ply  in  localities  where  there  remains  a  con» 
siderable  quantity  of  unoffercd  land.  3  L. 
D.,  149;  No.  1254. 

Land  chiefly  valuable  for  timber  will  not 
be  ordered  into  market  as  an  isolated  tract 
under  Sec.  2455,  ^'  S-  3  L>  ^'y  '49 »  No» 
1254. 
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•  Paeblo  lands  of  San  Francisco.  2  L.  D.» 
528;  No.  1332;  see  also  Nos.  1297,  1304, 

Will  not  be  opened  under  policy  of  the 
Department  to  cash  purchase  under  public 
offering.     3  L.  D.,  149;  No.  1254. 

Lands  not  passing  under  a  railroad  grant 
but  within  .its  limits  should  be  raised  to  dou- 
ble mmimum.     3  L.  D.,  160;  No.  1447. 

Even  sections  raised  in  price  though  re- 
served when  the  grant  took  effect.  3  L.  D., 
477;  No.  1471. 

The  term  "minimum"  means  the  least 
price  at  which  lands  are  to  be  sold.  4  L.  D., 
54;  No.  21 19. 

Not  withheld  from  settlement  for  an  nnrear 
sonable  period  pending  the  assertion  of  a 
claim  thereto.    4  L.  D.,  313 ;  No.  1335. 

Inclosures  of,  unlawful.  4  L.  D.,  392; 
No.  x66l. 

Improperly  withdrawn  for  railroad  pur- 
poses restored  to  the  public  domain.  4  L.  D., 
459;  No.  15 10. 

Plan  for  opening  to  entry  lands  formerly 
reserved  under  the  Nolan  claim.  4  L.  D., 
479;  No.  1339. 

'  C^n  to  entry  after  cancellation  on  contest, 
fubject  only  to  the  right  of  the  contestant  4 
L.  D.,  534;  No.  538. 

Within  the  limits  of  the  official  survey  of 
a  private  claim  in  excess  of  the  amount  con- 
firmed and  patented  is  not  subject  to  disposi- 
tion until  after  the  survey  has  been  duly 
amended.     5  L.  D.,  660;  No.  1265. 

Price  of,  under  the  act  of  January  13,  1881, 
restoring  forfei|pd  railroad  lands.  5  L.  D., 
165 :  No.  109. 

Appraisement  of  abandoned  military  reser- 
ration.     5  L.  D.,  228 ;  No.  1645. 

Price  of,  determined  by  statutory  authority. 
5  L.  D.,  269;  No.  971. 

Price  of,  in  case  of  restored  railroad  lands. 
5  L.  D.,  269;  No.  971. 

Where  a  reservation  is  opened  to  entry  the 
Commissioner  of  the  General  Land  Office 
fixes  the  price  of  the  land.  5  L.  D.,  269 ; 
No.  971. 

The  price  of  lands  within  the  limits  of  the 
forfeited  grant  of  the  Atlantic  and  Pacific 
Railroad  Company  in  New  Mexico  is  fixed  at 
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^2.50  for  both  odd  and  even  sections.     5  L. 
D.,  269;  No.  971. 

"  Public  land  strip "  not  attached  to  any 
land  district.     5  L.  D.,  384;  No.  1538. 

Should  not  be  withheld  from  settlement  on 
account  of  indefinite  Indian  claim.  5  L.  D., 
557 ;  No.  1706. 

See  Fees,  Island ^  Mineral  Land,  Mining 
Claim,  Payment,  Private  Claim,  Railroad 
Grant,  Repayment,  Timber  Cutting,  Timber 
Trespass* 


Publlo  Sale. 

Has  its  origin  in  the  act  of  1820.  4  L.  D,, 
156;  No.  1259. 

Object  of,  to  enhance  the  price.  4  L.  D., 
156;  No.  1259. 


Purchaser. 

See  Alienation,  Entry,  Frauds  Homestead 
(act  of  June  15, 1880),  Practice,  Public  Land^ 
Relinquishment ^  Timber  Cutting, 


Railroad  Grant. 

Nature  and  scope  of,  generally  discussed,  i 
L.  D.,  336,  362;  Nos.  1386,  1394. 

Construed  most  strongly  against  the  grantee. 
I  L.  D.,  331,  336,  362, 368 ;  Nos.  1380.  1386, 

«394.  1391- 
Rights  under,  must  be  asserted  in  accord- 

ance  with  established  procedure,     i  L.  D., 

465  ;  No.  1023. 

Does  not  take  land  covered  by  homestead 
entry  at  date  of  granting  act,  though  such  en- 
try was  subsequently  canceled.  I  L.  D. ,  387 ; 
No.  1373. 

Selections  not  received  where  the  road  was 
not  constructed  within  the  required  period.  I 
L.  D.,  330;  No.  1368. 

Congress  reserved  all  claims  recognized  by 
t)ie  Government  from  the  operation  of  the 
grant  (Central  Pacific),  i  L.  D.,  336;  No. 
1386. 
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The  Deportment  cannot  enforce  forfeiture 
though  the  companjr  has  not  complied  with 
the  terms  of  the  grant,     i  L.  D.,  338;  No. 

1367. 
Patent  cannot  be  refused  on  the  ground 

that  the  road  was  not  completed  within  the 

time  required  by  the  granting  act.     I  L.  D., 

378;  No.  1399. 

Completion  of  road  within  time  allowed  is 
a  condition  subsequent  of  which  no  one  can 
take  advantage^except  the  grantor.  I  L.  D., 
359 ;  No.  1379. 

If  the  grant  is  a  present  one,  and  the  title 
does  not  vest  when  the  grant  takes  effect,  it 
cannot  vest  afterward.  I  L.  D.,  336,  362, 
366;  Nos.  1386.  1394. 

Does  not  take  effect  upon  land  reserved  for 
the  benefit  of  another  grant.  I  L.  D.,  332  ; 
No.  1382. 

Does  not  take  effect  upon  land  held  under 
donation  settlement  at  date  of  definite  loca* 
tion,  though  the  donee  had  failed  in  the  mat- 
ter of  filing  notification.  I  L.  D.,  305  ;  No. 
182. 

Lawful  possession  under  the  settlement 
laws  a  valid  appropriation  of  the  land  as 
against  the  rights  of  a  grant  attaching  subse- 
<iuentljr  thereto,    i  L.  D.,  336;  No.  1386. 

Subsisting  pre-emption  and  homestead 
claims,  at  the  date  when  the  grant  took  effect, 
excluded  the  lands  covered  thereby  (Central 
Pacific).     I  L.  D.,  336;  No.  1386. 

Land  covered  by  prima  facie  valid  entry 
when  the  right  of  the  road  attached  is  not 
granted.     I  L.  D«,  362 ;  No.  1394. 

Does  not  take  effect  upon  land  within  the 
•claimed  limits  of  an  unadjudicated  private 
claim.     I  L.  D.,  392 ;  No.  1374. 

Where  settlement  is  made  on  the  day  the 
:right  of  the  road  attaches,  the  land  should  be 
Awarded  to  the  settler,  i  L.  D.,  331 ;  No. 
1380. 

The  settlement  right  of  a  pre-emptor,  who 
tiad  failed  in  the  matter  of  filing,  proof  and 
fMiyment,  existing  when  the  right  of  the  road 
attached,  excepts  the  land  from  the  grant.  I 
^  D-.3S5;  No.  1376. 

Does  not  take  effect  upon  land  covered  by 
pre-emption  claim,  though  filing  was  not  made 
in  time,  such  default  being  only  to  the  advaiw 


tage  of  the  "  next  settler."  i  L.  D.,  380 ; 
No.  1369.  * 

Does  not  take  land  embraced  within  a  pre- 
emption at  date  of  definite  location,  i  L.  D., 
366 ;  No.  1397. 

Homestead  entry  of  record  excepts  the  land 
covered  thereby  from  the  effect  of  withdrawal. 
I  L.  D.,  352;  No.  1366. 

Pre-emption  claim  existing  at  date  of  with- 
drawal on  general  route  (Texas  Pacific)  ex- 
cepts the  land  therefrom,     i  L.  D.,  388 ;  No. 

1389. 
Land  not  excepted  from,  by  fraudulent  pr^ 

emption  claim  existing  when  the  grant  took 

effect.     I  L.  D.,  390;  No.  1395. 

Burden  of  proof  upon  company  to  show  that 
a  pre-emption  filing  for  land  within  the  linuts 
of  grant  is  not  valid,     i  L.  D.,  379 ;  No. 

«364- 
Duplicate  of  map  showing  definite  location 

accepted  in  place  of  original,     i  L.  D.,  359 ; 

No.  1379. 

The  lands  upon  which  the  grant  of  1866 

would  operate  were  not  identified  until  the 

passage  of  the  joint  resolution  of  1870,  which 

saved  the  rights  of  actual  settlers.     (Southern 

Pac.)     I  L.  D.,  626 ;  No.  1384. 

Relinquishment  in  favor  of  entries  made 
prior  to  withdrawal  and  while  the  map  of 
definite  location  was  not  on  file,  i  L.  D., 
359 ;  No.  1379. 

The  stipulation  in  the  grant  of  July  2, 1864, 
with  respect  to  the  extinction  of  Indian  titles, 
did  not  include  permanent  reservations,  or 
land  reserved  before  the  grant  was  made.  I 
L.  D.,  368;  No.  1391.  • 

The  lauds  in  the  Bitter  Root  Valley,  being 
reserved  for  the  use  of  the  Indians,  were  not 
public  lands  free  from  "  other  claims  or  rights '' 
when  the  Northern  Pacific  Railroad  Company 
filed  its  map,  and  therefore  were  not  affected 
thereby,     i  L.  D.,  368;  No.  1391. 

The  Indian  title  resting  in  occupancy  alone 
was  that  which  the  grant  of  July  2, 1864,  un- 
dertook to  extinguish,    i    L.  D.,  368;  No. 

1391. 
Section  6,  act  of  July  2,  1864,  authorixet 

withdrawal   for  the  benefit  of  the  Northern 

Pacific.     I  L.  D.,  380;  No.  1369. 
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Odd  secUous  to  which  a  pre-emption  claim 
luul  attached  at  the  date  of  withdrawal,  or  at 
•definite  location,  do  not  pass  under  the  grant 
to  the  Northern  Pacific.     I  L.  D.,  380 ;  No. 

The  withdrawals  of  1873  ^^^  iS79>  on  gen- 
eral route  of  the  Northern  Pacific  (branch 
line)  and  amendment  thereof  confer  no  right 
as  against  a  settlement  made  after  the  first  and 
before  the  second.  (Reversed,  2  L.  D.,  551.) 
I  L.  D.,  397 ;  No.  1375 ;  but  see  as  to  effect 
of  **  withdrawal,'*  Nos.  1369,  1400,  1401, 
1406,  1409,  1413,  1421,  1430,  1533,  1548, 
»555»  »556. 1561,  iS^xa,  1586. 

Title  does  not  pass  by  certification,  under 
the  grant  of  March  3,  1865.  (Reversed,  2  L. 
D.,  498.)  I  L.  D.,366;  No.  1397;  see  Nos. 
■417,  1414. 

The  phnkse  *'  sold  or  otherwise  disposed 
of"  occurring  in  sectioa  3,  act  of  July  I,  1862, 
considered  and  construed,  i  L.  D.,  345; 
No.  1392. 

Patent  required  to  pass  title  under  the  grant 
of  July  4,  1866,  to  the  State  of  Minnesota. 
^Reversed,  2  L.  D.,  492.)  I  L.  D.,  351 ;  No. 
1398;  but  see  Nos.  1414. 

No  authority  conferred  upon  the  Depart- 
ment to  enforce  the  last  clause  in  section  3, 
-act  of  July  z,  1862  (Sioux  City  and  Pac.)     I 

L.  !>•»  345 ;  No.  1392. 

A  provision  that  all  lands  not  disposed  of 
within  three  years  after  the  completion  of  the 
road  shall  be  subject  to  settlement  as  other 
lands  (the  purchase  price  to  be  paid  to  the  com- 
pany) is  a  condition  subsequent,  and  default 
therein  does  not  defeat  the  grant.  I  L.  D., 
345 ;  No.  1392. 

Selections  not  allowed  beyond  the  terminal 
limits  as  defined  by  a  line  drawn  at  right 
angles  with  the  general  route  of  the  road  at 
-such  terminus.     I  L.  D.,  394;  No.  1363. 

The  revival  of  the  grant  in  aid  of  the  Ala- 
bama and  Chattanooga  Railroad  Company  did 
not  relieve  it  from  the  limitations  originally 
provided  for  the  disposition  of  the  granted 
lands.     I  L.  D.,  343;  No.  1387. 

Title  should  be  conferred  for  lands  earned 
by  construction,     i  L.  D.,  373 ;  No.  1383. 

The  State  (Alabama),  as  trustee,  must  de- 
termine what  lands  the  company  shall  receive 


as  indemnity,  and  the  Department  has  no  au- 
thority to  direct  the  State  in  such  matter.  I 
L.  D.,  374 ;  No.  1362. 

Certification  of  lands,  within  the  conunon 
limits  of  a  completed  road  and  one  not  con- 
structed will  not  be  made  until  the  State  (the 
grantee  in  trust)  indicates  the  lands  belonging 
properly  to  the  constructed  road.  I  L.  D., 
343.376;  Nos.  1387,  1388. 

Failure  of  pre-emptor,  who  settled  prior  to 
indemnity  withdrawal,  to  nmke  final  proof 
within  the  required  period  does  not  inure  to 
the  benefit  of  the  grant,     i  L.  D.,  400;  No. 

1381. 

Filing  allowed  within  limits  of  indemnity 
withdrawal  for  wagon  road  grant  subject  to 
the  company's  right  of  selection.  I  L.  D., 
389  ;  No.  1378;  see  No.  1555,  also  Nos.  65, 
1400,  1418, 1420. 

Does  not  take  effect  upon  indemnity  land 
prior  to  selection.  I  L.  D.,  332,  336,  389, 
626;  Nos.  1382,  X386,  1378,  1384. 

Lands  released  under  act  of  June  22,  1874, 

are  held  in  trust  by  the  Government  for  the 

settler,  i  L.  D.,  327 ;  No.  1365 ;  see  No. 
1447. 

Indemnity  not  allowed  if  the  settler's  claim 
is  superioir  to  that  of  the  company.  I  L.  D., 
359;  No.  1379. 

Entry  made  under  instructions  confirmed  by 
act  of  April  21,  1876.     I  L.  D.,  357;  No. 

1377- 
Entry  of  land  withdrawn  and  subsequently 

restored,  confirmed  by  said  act.     i  L.  D.,  353, 

354;  Nos.  1 37 1 »  1372. 

Entry  after  definite  location,  but  prior  to 
withdrawal  therefor,  confirmed  by  Sec.  I.  I 
L.  D.,  475 ;  No.  850. 

Entry  reinstated  and  held  to  be  confirmed 
by  Sec.  2,  of  said  act,  though  application  for 
repayment  had  been  made  after  cancellation. 
Z  L.  D.,  387 ;  No.  1373. 

Settlement  and  filing  protected  by  Sec.  3, 
of  said  act,  as  well  as  an  entry,  z  L.  D., 
333  i  No.  1361. 

The  clause  *'  at  a  time  subsequent  to  the 
expiration  of  such  grant,"  in  Sec.  3,  refers  to 
the  dates  fixed  for  the  completion  of  the 
roads,  and  not  to  the  date  t|hen  forfeiture 
might  be  declared,     z  L.  D.,  333;  No.  Z36Z, 


524 


8UPPLSMENT  AND  INDEX. 


The  question  of  priority  between  two  roads 
claiming  right  of  way  under  act  of  March  3, 
1875,  must  be  determined  in  the  courts.  I 
L.  D.,  396;  No.  1370. 

The  act  of  1875  ^^^Y  Teqnirts  approval  of 
map  qn  surveyed  lands.     I  L.  D.,  397  ;  No. 

'393- 

Lands  within  the  San  Francisco,  Cal.,  dis- 
trict did  not  inure  to  the  Centra]  Pacific  road. 
2  L.  D.f  679,  6S1 ;  No.  1610,  1619. 

The  Central  Pacific  assigned  to  the  Western 
Pacific  the  right  to  construct  the  road  between 
San  Jose  and  Sacramento,  and  Congress  rati- 
fied the  assignment  March  3, 1865 ;  the  lands 
involved  are  held  under  the  terms  of  the  origi- 
nal act,  and  not  as  of  date  of  said  ratification. 
2  L.  D.,  479 ;  No.  1396. 

The  act  of  May  6, 1870,  was  a  present  grant 
of  a  right  of  way,  absolute  and  unconditional, 
to  the  Central  and  Union  Pacific  Roads,  con- 
veying certain  specified  tracts ;  A  filed  a  pre- 
emption claim  on  one  of  said  tracts  May  19, 
1869,  and  relinquished  it  March  29, 187 1,  on 
which  day  B  made  homestead  entry  thereon ; 
held  that  as  there  was  no  privity  between  B 
and  A,  B's  case  was  not  within  the  provision 
of  said  act  protecting  the  rights  of  private 
persons.     2  L.  D.,  844;  No.  1407. 

Whether  the  provision  in  the  resolution  of 
May  31, 1870,  relating  to  the  time  for  the  com- 
pletion of  that  portion  of  the  main  line  be- 
tween the  western,  terminus  and  Portland 
(Northern  Pacific),  affected  or  abrogated  exist- 
ing legislation  as  to  the  time  for  the  completion 
of  the  other  portions  of  the  main  line,  quare. 
2  L.  D.,  860;  No.  1440. 

On  May  17,  1883,  the  Secretary  declined  to 
withdraw  from  settlement  any  portion  of  the 
odd  sections  lying  within  the  second  indemnity 
limits  in  the  Territories,  on  the  ground  that 
withdrawal  is  not  at  present  necessary  for  the 
company's  protection.  2  L.  D.,  511;  No. 
1400. 

The  giflnt  in  aid  of  the  Saint  Paul  and  Pa- 
cific Rdilroad,  under  act  of  March  3,  1857, 
was  adjusted  along  the  main  line  as  far  west 
as  Range  38  in  1863  ;  the  lands  to  which  the 
company  was  entitled  were  certified  to  it,  and 
those  not  needed  to  satisfy  the  grant  were  re- 
stored to  market  by  public  offering  under , 


proclamation  No.  700,  dated  April  18,  1864, 
and  the  offering  was  made  September  5, 1864* 
2  L.  D.,  502 ;  No.  1435. 

Lands  within  the  San  Francisco,  Cal.,  dis- 
trict did  not  inure  to  the  Central  Pacific,, 
though  withdrawn  ;  prior  to  restoration  they- 
were  embraced  by  the  grant  to  the  Southern 
Pacific,  but  it  was  held  that  they  were  ex- 
cepted therefrom.  2  L.  D.,  679,  681 ;  Nos^ 
1610,  1619. 

The  right  to  either  granted  or  indemnity^ 
land,  of  actual  settlers,  on  June  28,  1870,. 
though  settlement  was  made  after  withdrawal,, 
was  saved  by  the  joint  resolution  of  that  date, 
authorizing  a  construction  of  the  road  on  the 
route  indicated  by  the  map  filed  in  1867.  x 
L.  D.,  559 ;  No.  1420. 

When  the  language  of  the  granting  act  im- 
ports a  present  grant,  title  passes  by  the 
act  and  attaches  to  the  grant,  and  such  title 
becomes  complete  and  perfect  when  precision 
and  identity  are  given  to  the  particular  tract 
by  selection  or  location  of  the  land.  2  L.  D.,. 
493 ;  No.  1414. 

By  the  act  of  June  3,  1856,  title  to  land  in 
intersecting  limits  passed  to  the  State  of  Ala- 
bama upon  definite  location  of  the  road  first 
located.     2  L.  D.,  476 ;  No.  1423. 

The  right  of  the  State  (Kansas)  and  of  the 
company  (St.  Joseph  and  Denver)  attached  to- 
the  granted  lands  when  the  route  of  the  road 
was  definitely  fixed  (i.  ^.,  when  the  map  was- 
filed  and  accepted.     2  L.  D.,  483 ;  No.  1425.. 

Title  to  the  Western  Pacific  Company  (and 
its  successors),  assignees  of  the  Central  Pa- 
cific, did  not  pass  as  of  date  of  act  March  3,. 
1865,  which  was  merely  a  ratification  of  (he 
assignment.     2  L.  D.,  479 ;  No.  1396. 

The  rule  that  the  right  of  a  railroad  com> 
pany  took  effect  at  the  same  time  upon  both 
indemnity  and  granted  lands,  obtained  for 
many  years  and  until  April  7, 1879.  2  L.  D.,. 
528 ;  No.  X404. 

The  company  (Northern  Pacific)  does  not 
acquire  title  to  the  indemnity  lands  until  ac» 
tual  selection  of  them.  2  L.  D.,  506,  510;. 
Nos.  1439,  1441* 

A  selection  to  become  effective  on  title 
(Northern  Pacific)  needs  the  approval  of  the 
Department.     2  L.  D.,  820 ;  No.  2041. 
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The  object  of  the  law  is  to  give  the  com- 
^ny  (Northern  Pacific)  within  the  entire  in- 
•demnity  belt  just  what  has  been  lost  in  place, 
by  other  appropriation  within  the  granted 
limits,  to  the  amount  of  lands  incended  to  be 
granted,  and  no  more.  2  L.  D.,  514;  No. 
1400. 

If  the  company  (Northern  Pacific)  neglects 
to  make  its  selection,  and  uses  the  prior  or 
subsequent  withdrawals  for  the  purpose  of  de- 
featmg  the  operation  of  the  settlement  laws,  it 
will  be  the  duty  of  the  Department  to  revoke 
■the  withdrawals.     2  L.  D.,  516;  No.  T400. 

It  is  discretionary  with  the  Secretary 
-whether  he  will  permit  the  company  (North- 
•ern  Pacific)  to  select  lands  occupied  by  b&na 
fide  settlers,  and  he  may  protect  such  occu* 
pants  so  far  as  it  can  be  done  consistently  with 
law  and  a  due  regard  to  the  company's  rights. 
2  L.  D.,  508 ;  No.  1439. 

Where  the  grant  (to  Florida)  designated 

neither  even  nor  odd  sections,  the  company 

<  Atlantic,  Gulf  &  West  India  Transit)  elected 

to  take  odd  selections.     2  L.  D.,  561 ;  No. 
1430. 

The  granting  act  of  1856  (Alabama)  with- 
held from  the  State  power  to  dispose  of  the 
granted  lands  except  as  the  several  roads  were 
<onstructed,  and  such  a  tenancy  in  common 
-was  created  in  trust  in  favor  of  the  several  in- 
tersecting roads  as  to  deprive  the  State  of 
power  to  confer  the  grant  on  one,  or  to  dis* 
pose  of  it  for  the  benefit  of  one  to  the  exclu- 
sion of  the  others.     2  L.  D.,  476;  No.  1423. 

Whether  the  only  power  of  disposal  in  ^e 
■State  (Alabama)  was  to  make  distribution  for 
quantity  to  extent  of  lands  earned  by  a  com- 
pleted road,  leaving  the  residue  either  as  an 
undivided  share  or  segregated  by  act  of  parti- 
tion, for  future  disposal  in  favor  of  any  iuter- 
-secting  road  as  completed ;  or  whether  the 
State  may  set  over  lands  outside  of  intersect- 
ing lines  for  the  benefit  of  that  road  only  to 
which  they  properly  attach,  and  may  appor- 
tion lands  within  intersecting  lines,  is  purely 
a  matter  of  State  concern,  subject  only  to  ju- 
dicial and  legislative  control ;  quare,  2  L. 
D..476;  No.  1423. 

Prior  to  March  3,  1865,  the  disposal  of 
lands  granted  to  Minnesota,  as  in  other  States, 


was  governed  by  the  act  of  March  3.  1857, 
namely,  that  on  completion  of  specific  sec- 
tions the  quantity  of  land  as  described  **  may 
be  sold,"  and  certification  was  the  uniform 
mode  of  identification;  the  act  of  March  3, 
1865,  requiring  patents  to  issue  upon  com- 
pletion of  the  sections  gave  no  direction  as  to 
the  manner  of.  disposal  by  the  State ;  but  by 
the  act  of  July  13,  1866,  the  power  of  dis- 
posal by  the  State  was  expressly  recognized 
to  take  effect  after  definite  location  and  iden- 
tification of  the  lands  by  certification.     2  L. 

^'9  495  '»  ^o-  '4<4- 

The  amendming  act  enlarging  the  grant  (Min- 
nesota) subject  to  the  limitations  in  the  original 
grant  takes  effect  by  relation  as  of  the  date  of 
the  original  grant  against  the  United  States 
only,  and  the  enlarged  grant  is  subject  to  all 
reservations  by  way  of  pre-emption,  homestead, 
or  other  lawful  claims.  2  L.  D.,  510;  No. 
1441. 

Attaching  a  further  condition  to  a  grant  (Pa- 
cific roads),  requiring  payment  for  survey  and 
selection,  prior  to  the  vesting  of  title,  is  up- 
held by  the  Supreme  Court.  2  L.  D.,  670; 
No.  23. 

The  failure  of  Congress  to  take  action,  to 

declare  a  forfeiture,  though  its  attention  has 

been  called  to  the  fact  that  large  tracts  of  land 

are  reserved  by  withdrawals  for  uncompleted 

roads,  is   accepted  as  an  expression   of  the 

legislative  will  that  the  decisions  of  the  courts 

and  the  opinions  of  the  attorneys-general  upon 

the  points  involved  (that  the  grants  must  be 

held  intact)  shall  be  a  guide  to  the  Secretary 

in  administering  the  law.  2  L.  D.,  549;  No. 
1 401. 

The  Central  Pacific  (successors  to  the  Cal- 
ifornia and  Oregon)  Company  have  failed  to 
complete  their  road  in  the  prescribed  time 
(July  I,  1880),  but  as  Congress  has  not  de- 
clared the  consequent  forfeiture  provided  in 
the  granting  act,  patents  must  issue  for  the 
granted  lands,  as  they  are  earned  By  the  con^ 
struction  and  acceptance  of  a  portidh  of  the 
road.    2  L.  D.,  489 ;  No.  1402. 

The  additional  provision  that,  on  failure  to 
complete  tne  road  (Central  Pacific)  in  the 
prescribed  time,  the  granting  *<  act  shall  be 
null  and  void,"  adds  nothing  to  the  legal  ef- 
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ect  of  the  forfeiture  clause.     2  L.  D.,  491 ; 
No.  1402. 

If  the  whole  of  the  proposed  road  (Saint 
Joseph  and  Denver)  has  not  been  completed, 
any  forfeiture  thereon  can  only  be  asserted  by 
the  grantor,  the  United  States,  through  judicial 
proceedings  or  through  the  action  of  Congress. 
2  L.  D.,  491 ;  No.  1402. 

No  proceedings  can  be  taken,  even  by  Con- 
gress, to  declare  a  forfeiture  of  the  Northern 
Pacific  grant  until  one  year  after  the  time 
fixed  for  the  completion  of  the  road  (July  4, 
1880).     2  L.  D.,  859;  No.  1440. 

See  provision  in  the  appropriation  act  of 
July  30,  1876,  requiring  payment  by  railroad 
companies  of  the  cost  of  surveying,  selecting, 
and  conveying  the  lands,  is  of  a  general  and 
permanent  nature ;  (see  2  L.  D.,  669).  2  L.  D., 
464;  No.  1692. 

A  selection  is  an  entry  or  appropriation  of 
land,  within  the  meaning  of  the  act  providing 
for  repayments.     2  L.  D.,  681 ;  No.  1606. 

A  selection  by  the  company  intact  upon  the 
records,  although  invalid  (land  not  subject  to 
selection),  bars  a  homestead  entry.  2  L.  D., 
504;  No.  1435. 

A  selection  of  lieu  lands  under  act  of  June 
^22, 1874,  invalid  for  want  of  a  prior  formal 
elinquishment,  does  not  bar  an  entry  (home- 
stead).    2  L.  D.,  540;  No.  X434. 

The  general  rule  applicable  to  grants  to 
States  for  railroad  purposes,  in  respect  of  title 
by  patent  or  cenification,  is  found  in  Sec. 
2449,  R.  S.     2  L.  D.,  496 ;  No.  1414. 

After  certification,  it  is  the  duty  of  the 
Land  Department  to  issue  the  patents ;  when 
issued  they  take  effect  by  relation  as  of  date 
of  the  certification  and  cut  off  intervening 
claims.    2  L.  D.,  497 ;  No.  1414. 

Where  title  (to  granted  or  indemnity  lands 
in  Minnesota)  passed  by  certification,  all  con- 
trol of  the  Executive  Department  over  the 
title  thereafter  ceased.  2  L.  D.,  497,498; 
N08.  1414,  141 7. 

Certification  of  certain  lands  to  the  State  of 
Minnesota,  under  act  of  July  13,  1866,  per- 
fected the  title  in  the  State,  and  patent  was 
not  necessary  for  that  purpose.  2  L.  D.,  492 ; 
Ko.  1414. 


The  tract  in  question  was  within  the  term» 
of  the  act  of  1856  (grant  to  Iowa),  and  when 
it  was  selected  and  the  selection  approved  and 
certified  by  the  Commissioner  of  the  General 
Land  Office,  the  title  became  perfect  in  the 
State.     2  L.  D.,  497  ;  No.  1414. 

The  State  (Alabama)  is  entitled  to  have 
certification  of  certain  lands  granted  June  3^ 
1856,  lying  within  the  intersecting  lines  of  a 
completed  and  of  an  uncompleted  road,  for 
the  purpose  of  identification,  leaving  questions 
of  reversionary  right  to  be  declared  on  by 
Congress.     2  L.  D.,  475 ;  No.  1423. 

An  executive  withdrawal  of  lands  from  pri- 
vate entry  is  sufficient  to  defeat  a  settlement 
for  the  purpose  of  pre-emption  while  the  or- 
der is  in  force,  notwithstanding  the  law  under 
which  it  was  made  did  not  contemplate  such 
withdrawal.     2  L.  D.,  553  ;  No.  14 13. 

It  is  the  duty  of  the  Land  Department  to 
give  timely  notice,  by  prompt  withdrawal,  of 
the  date  and  extent  of  the  granted  limits,  for 
the  protection  of  both  company  and  settlers. 
2L.  D.,  514;  No.  1400. 

Entries  made  prior  to  receipt  at  the  local 
office  of  the  executive  withdrawal,  on  prelim- 
inary line,  except  the  tracts  from  the  grant 
(Northern  Pacific).    2  L.  D.,  554;  No.  1412. 

The  executive  withdrawal  (Atlantic,  Gulf 
and  West  India  Transit  Company)  in  antici- 
pation of  the  probable  limits  of  the  grant  (be- 
fore definite  location)  was  entirely  valid;, 
such  withdrawal  reserved  the  lands  from  en-^ 
try  and  sale,  and  could  only  be  vacated  by 
the  authority  that  made  it ;  a  new  withdrawal,, 
made  after  approval  of  the  map  of  definite 
location,  is  not  inconsistent  with  the  idea, 
that  the  former  withdrawal  (which  had  been 
overlooked  and  ignored)  was  still  extant.  2. 
L.  D.,  568;  No.  1430. 

Where  after  date  of  grant  (Texas  and  Pa- 
cific) withdrawal  (on  preliminary  line)  was- 
made,  covering  land  for  which  had  been  filed 
an  application  to  purchase  (Sec.  7,  act  of  July 
13, 1866),  and  the  land  embraced  in  the  appli-^ 
cation  was  afterwards  suspended  from  sale 
pending  its  consideration,  the  withdrawal  was 
not  affected  by  said  suspension.  2  L.  D.» 
549;  No.  1 401. 
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When  execntive  withdrawal  of  granted  or 
indemnity  lands  is  made  in  general  terms  it 
only  withdraws  from  market  the  "pnblic 
lands  "  lying  within  the  limits  mentioned.  2 
L.  D.,  507 ;  No.  1439. 

The  power  of  the  Department  to  withdraw 
the  granted  lands,  without  any  direction  ex- 
pressed in  the  act,  is  well  settled ;  its  purpose 
is  to  prevent  a  defeat  of  the  grant  by  private 
appropriation ;  and  the  authority  to  withdraw 
the  indemnity  lands  must  follow.  2  L.  D., 
514;  No.  1400. 

After  withdrawal  (indemnity)  the  Land  De- 
partment retained  jurisdiction  of  tracts  covered 
by  entries  and  pre-emptions  at  the  time  the 
withdrawal  was  made.     2  L.  D.,  506;  No. 

1439. 
Where  an  entiy  (homestead)  existed  at  date 

of  the  withdrawal  (indemnity),  on  cancellation 

thereafter  the  tract  does  not  fall  withm  the  ban 

of  the  withdrawal.     2  L.  D.,  507 ;  No.  1439. 

Withdrawal  of  indemnity  lands  (for  North- 
ern Pacific)  is  made  in  the  sound  discretion  of 
the  Department,  so  as  to  subserve  the  purposes 
of  the  grant.     2  L.  D.,  508;  No.  1439. 

The  filing  of  the  map  of  general  route 
(Northern  Pacific)  operates  as  a  legislative 
withdrawal  of  the  lands  within  its  limits.  2 
L.  D.,  555  ;  No.  1412. 

Where  the  line  of  the  road  (Northern  Pa- 
cific) is  definitely  fixed,  the  grant  relates  back, 
and  takes  the  lands  reserved  by  filing  the  map 
of  general  route,  so  far  as  the  line  of  definite 
location  corresponds  with  the  line  of  general 
ronte.     2  L.  D.,  539  ;  No.  143 1. 

Where  entiy  (homestead)  was  made  on  the 
same  day  as  that  on  which  the  map  of  general 
route  (Northern  Pacific)  was  filed,  the  tract 
was  excepted  from  the  withdrawal ;  on  sub- 
sequent relinquishment,  on  erroneous  ruling 
of  the  local  office  (as  alleged)  it  became  pub- 
lic and  was  embraced  in  the  withdrawal  on 
amended  line  of  general  route.  2  L.  D.,  569 ; 
No.  1432. 

Where  several  maps  were  filed,  and  with- 
drawals under  them  made,  only  that  map 
finally  fixing  the  general  route  created  a  legis- 
lative withdrawal;  the  former  withdrawals 
were  Executive,  and  took  effect  on  receipt  of 


notice  thereof  at  the  local  office.    2  L.  D.» 
554;  No.  1412. 

Upon  accepting  a  certain  map  of  amended 
route  (Northern  Pacific),  it  was  ordered  that 
the  rights  of  settlers  within  the  new  with- 
drawal must  be  protected,  if  settlement  or  en- 
try were  made  prior  to  receipt  of  notice  at  the 

local  office.    2  L.  D.,  552,  556  ;  Nos.  1413, 
141 2. 

Where  settlement  was  made  after  receipt  of 
notice  of  withdrawal  on  general  route  (North- 
em  Pacific)  on  unsurveycd  land,  which  was 
found  on  survey  to  be  on  an  odd  section,  and 
a  subsequent  withdrawal  on  amended  map 
embraced  the  land,  the  entry  (homestead)  is 
disallowed;  (see  also  p.  557).  2  L.  D.,  551 ; 
No.  1413. 

Where  the  tract  was  covered  by  an  entry 
(homestead)  at  date  of  withdrawal  (1S70)  on 
general  route  (Northern  Pacific),  and  was  af- 
terwards (1872)  relinquished  and  the  entry 
canceled,  it  fell  into  the  subsequent  with- 
drawal, (1880)  for  indemnity  purposes  on  de- 
finite location.    2  L.  D.,  529;  No.  X409. 

Where  the  tract  was  excepted  by  a  claim 
(filing)  from  the  withdrawal  on  general  ronte 
(Northern  Pacific),  but  was  afterwards  actually 
abandoned  on  erroneous  information  given 
by  the  local  officers,  it  thereupon  became  pub* 
lie,  and  passed  to  the  company  on  definite  lo- 
cation.   2  L.  D.,  474,  570;  Nos.  1410,  X432. 

Where  an  entry  (homestead)  existed  at  date 
of  filing  map  of  general  rcote  (Northern  Pa- 
cific), which  was  afterwardi,  but  before  defi- 
nite location,  canceled  for  voluntary  relin- 
quishment, the  land  became  public  and  open 
to  the  first  legal  applicant,  and  is  not  to  be 
held  to  await  the  definite  location.  2  L.  D., 
536;  No.  1431. 

Withdrawal  on  general  route  (Northern  Pa- 
cific) took  effect  on  lands  (unsurveyed)  which 
were  within  the  limits  of  an  Indian  resenra* 
tion  (in  Montana),  upon  subsequent  extinguish- 
ment by  executive  order  of  the  right  of  Indian 
occupancy.     2  L.  D.,  519;  No.  1406. 

When  a  route  is  adopted  by  the  company 
(Saint  Joseph  and  Denver),  and  a  map  desigf* 
nating  it  is  filed  with  the  Secretary  of  the  In- 
terior (as  required  by  the  granting  act),  and 
accepted  by  that  officer,  the  route  is  estab- 
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lislicd ;  it  is,  io  the  language  of  the  act,"  defi- 
nitely fixed."     2  L.  D.,  48I;  No.  1416. 

Where  the  act  required  the  governor  of  the 
State  (Iowa)  to  file  a  map  of  definite  location, 
held  that  a  map  certified  and  filed  by  the 
president  and  chief  engineer  of  the  company 
(McGregor  and  Missouri  River)  was  sufficient. 
2  L.  D.,  567  ;  No.  1430. 

The  act  did  not  require  the  filing  of  a  map 
of  definite  location ;  the  road  being  definitely 
located  on  the  ground  from  Waldo  to  Tampa 
Bay,  such  a  map  was  filed  in  i860,  certified 
by  the  officers  of  the  company,  but,  lacking 
the  governor's  signature,  was  returned  in  1861 
for  that  purpose,  and  was  lost ;  a  duplicate 
map  was  filed  in  1875,  but  was  not  approved 
until  1 881 ;  held  that  the  original  map  was 
due  notice  of  the  definite  location  of  the  road 
(Atlantic,  Gulf  and  West  India  Transit  Com- 
pany),  that  it  should  have  been  kept  on  file, 
and  proof  of  the  authority  of  the  State  other- 
wise obtained,  and  that  it  operated  as  a  legis- 
lative withdrawal.     2  L.  D.,  561 ;  No.  I430. 

The  lines  of  the  South  and  North  Alabama 
Company  (successors)  were  definitely  fixed  on 
May  30,  1866,  between  Decatur  and  Calera, 
and  on  July  26,  187 1,  between  Calera  and 
Montgomery,  the  dates  respectively  when 
maps  of  definite  location  were  filed  in  the 
General  Land  Office,  notwithstanding'  the  fact 
that  the  granting  act  did  not  require  the  filing 
of  such  maps.     2  L.  D.,  484 ;  No.  1426. 

The  map  of  definite  location  of  the  Central 
Pacific  Company  was  received  and  approved 
by  the  Secretary  October  20,  1868,  upon 
which  date  its  right  attached,  and  not,  as 
heretofore  held,  on  July  18,  1868,  the  date  of 
the  adoption  and  certification  of  the  map  by 
the  officers  of  the  company.  2  L.  D.,  488 ; 
No.  1427. 

The  line  of  the  Dubuque  and  Pacific  (now 
Iowa  Falls  and  Sioux  City)  Company  was  defi- 
nitely fixed  October  13,  1856,  the  date  of  ac- 
ceptance by  the  Secretary  of  the  map  of  defi- 
nite locatian,  and  not  at  date  of  survey  in  the 

field,  as  heretofore  held.  2  L.  D.,  483 ;  No. 
1425. 

The  line  of  the   Saint  Vincent  Extension 

of  the  Saint  Paul  and  Pacific  (now  Satnt  Paul, 

Minneapolis  and  Manitoba)  Company  became 


definitely  fixed  on  December  19,  1871,  when 
the  map  of  definite  location  was  accepted  by 
the  Secretary,  and  not  at  date  of  survey  in 
the  field,  as  formerly  held.  2  L.  D.,  481 ; 
No.  1496. 

The  act  of  July  I,  1862,  (Pacjfic  roads) 
granted  **  public  lands,"  but  defined  them  as 
those  lands  which  were  public  at  date  of  defi- 
nite location  of  the  roads.  2  L.  D.,  480 ;  No. 
1396. 

Land  within  the  granted  limits  of  the  road 
(Saint  Paul  and  Pacific,  now  Saint  Paul, 
Minneapolis,  and  Manitoba),  which  was  cov- 
ered by  an  entry  (homestead)  subsisting  at  date 
of  the  grant,  was  excepted  from  said  grant. 
2  L.  D.,  501 ;  No.  1435. 

Where  a  subsisting  entry  (homestead)  ex- 
cepted the  land  from  the  grant,  upon  its  can- 
cellation thereafter  (for  failure  to  make  final 
proof)  the  land  became  public,  and  subject  to 
entry  or  selection  by  the  first  legal  applicant. 
2L.  D.,  505;  No.  1435. 

Where  entry  was  made  on  the  same  day  as 
that  on  which  the  right  of  the  company  (Saint 
Paul,  Minneapolis  and  Manitoba)  attached, 
the  entryman  acquired  the  superior  right.  2 
L.  D.,570;  No.  1432. 

.  An  entry  (homestead)  of  record  when  the 
State  conferred  the  grant  on  the  company 
(Hastings  and  Dakota),  though  allowed  after 
withdrawal,  excepted  the  land  from  the  grant. 
2  L.  D.,  540;  No.  1434. 

Where  the  tract  was  covered  by  a  pre-emp- 
tion filing  at  date  of  the  grant  (Texas  and  Pa* 
cific)  and  withdrawal  (on  preliminary  line) 
the  burden  rests  upon  a  subsequent  claimant 
(pre-emption),  alleging  that  the  filing  excepted 
it  from  the  grant,  to  show  that  said  filing  was 
a  valid  claim  (qualifications  and  settlement). 
2  L.  D,.,  550;  No.  1429. 

Where  a  pre  emption  right  was  extinguished 
on  the  day  of  public  sale  (1858),  but  the  pre- 
emptor  was  still  mamtajning  settlement,  etc., 
at  date  of  definite  location  (1863),  the  tract 
was  not  excepted  from  the  grant  (Central  Pa- 
cific).    2  L.  D.,  525;  No.  141 1. 

Entry  (timber-culture)  was  made  in  1878, 
embracing  land  in  Sections  14  and  23,  and 
held  for  cancellation  in  May,  1879,  ^^^^  rig^^ 
of  amendment  so  as  to  locate  the  entire  tract 
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in  either  section,  but  no  actMl  cancellation 
-was  made,  or  appeal  taken,  or  amendment 
offered;  withdrawal  for  the  road  (Northern 
Pacific)  was  made  July,  1879,  embracing  Sec- 
tion 23,  and  in  1880  the  entryman  made  a 
second  entry  (including  one-half  of  the  land 
covered  by  the  first  entry)  of  land  within  Sec- 
tion 23 ;  held  that  said  second  entry,  being  an 
amendment  of  the  first  entry,  was  valid.  2 
I..  D.',  852 ;  No.  1844. 

A  donation  claim  (New  Mexico)  void  on  its 
face  (showing  settlement  subsequent  to  the 
time  limited)  does  not  except  the  land  from 
the  grant  (Atlantic  and  Pacific).  2  L.  D., 
522;  No.  1424. 

Where  the  land  was  reserved  for  the  settler 
{donation)  at  date  of  definite  location  (North- 
«m  Pacific),  it  was  excepted  from  the  grant. 
2  L.  D.,  440;  No.  182  affirmed. 

Where  the  tract  was  within  the  exterior 
limits  of  a  Mexican  claim  (Moquelamos), 
which  was  sub  judice  (in  the  courts)  at  date 
of  the  grant  and  withdrawal,  it  was  not  public 
land  and  did  not  pass  to  the  company  (West- 
ern Pacific).     2  L.  D.,  510;  No.  1439.    v 

Where  the  tract  was  within  the  exterior 
limits  of  rancho  (by  the  La  Croze  survey)  at 
•date  of  the  grant  (Central  Pacific),  but  was 
segregated  therefrom  (by  the  approved  and 
confirmed  Stratton  survey)  at  date  of  executive 
withdrawal  and  of  definite  location,  it  was 
public  land  and  inured  to  the  grant.  2  L.  D., 
477 ;  No.  1396. 

Where  the  tract  was  in  the  exterior  limits 
of  a  rancho  (San  Jose), as  surveyed  at  date  of 
filing  map  of  designated  route  (Southern  Pa- 
cific), but  was  excluded  therefrom  by  a  subse- 
quent approved  survey,  it  was  excepted  from 
tiie  grant,    a  L.  D.,  546 ;  No.  1429. 

The  rancho  claim  (Millijo,  or  La  Punta) 
was  rejected  finally  in  1855,  and  application 
to  purchase  made  in  1869,  under  Sec.  7,  Act 
July  23, 1866 ;  the  grant  was  made  in  March, 
187 1,  and  withdrawal  on  preliminary  line  in 
October,  187 1 ;  in  1872  the  sale  of  the  land 
was  suspended,  pending  consideration  of  the 
Application,  which,  in  1873,  was  rejected; 
held  that  the  laud  was  subject  to  the  grant, 
and  reserved*  for  the  company  (Texas  and  Pa- 
cific), though  definite  location  of  the  road  has 
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not  yet  been  made.    2  L.  D.,  548 ;  No.  1401 . 

At  date  of  the  grant  and  withdrawal  the 
land  was  within  the  boundaries  of  a  Mexican 
claim  (Diaz),  which  was  subsequently  declared 
invalid,  and  thereafter,  but  before  claim  of  the 
settler  (Ryan),  the  company  (Central  Pacific) 
selected  it ;  held  by  the  Supreme  Court  that 
it  was  public  land  at  date  of  the  selection,  and 
that  said  selection  barred  the  settlement  claim, 
2  L.  D.,  509 ;  No.  1439. 

A  valid  and  subsisting  pre-emption  claim 

(settlement)  at  date  of  withdrawal  excepted 

the  tract  from  withdrawal.     2  L.  D.,  512; 
No.  1400. 

Where  settlement  (pre-emption)  was  made 
on  unsurveyed  land  after  withdrawal,  and  on 
survey  was  found  to  be  on  an  odd  section,  the 
entry  allowed  must  be  canceled ;  (see  also  p. 
551).     2  L.  D.,  557;  No.  1418. 

Land  within  the   indemnity  limits  of  the  . 
road  (Hastings  and  Dakota),  which  was  cov- 
ered by  entry  (homestead)  subsisting  at  date 
of  the   withdrawal  was  excepted  from  the 
withdrawal.     2  L.  D.,  501 ;  No.  1435. 

Where  a  subsisting  entry  (homestead)  ex- 
cepted a  tract  from  the  withdrawal  (for  Hast- 
ings and  Dakota),  on  its  cancellation  (for  fail- 
ure to  make  final  proof)  thereafter  the  land  be- 
came public,  and  was  subject  to  entry  or  se- 
lection by  the  first  legal  applicant.  2  L.  D., 
505 ;  No.  1435. 

An  entry  (homestead)  on  the  tract  at  date 
of  withdrawal  (for  Northern  Pacific),  though 
the  land  was  afterwards  abandoned,  excluded 
it  from  the  withdrawal;  on  cancellation  of 
the  entry  the  land  was  subject  to  appropria. 
tion  by  the  first  legal  applicant.  2  L.  D., 
506;  No.  1439. 

Where  pre-emption  settlement  was  made 
subsequently  to  withdrawal,  the  claim  may  re- 
main, subject  to  the  right  of  selection  by  the 
company  (California  and  Oregon).  2  L.  D., 
512 ;  No.  1400.' 

The  practice  of  allowing  pre-emption  claims 
or  homestead  entries  on  lands  withdrawn  for 
railroads,  subject  to  final  adjustment  of  the 
grant,  is  forbidden ;  (circular).     2  L.  D.,  513 
517,  558,  560;  Nos.  1400,  65,  X418,  1420. 

Whether,  entry  (homestead)  allowed  after 
withdrawal,  but  before  the  State  conferred  the 
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grant  on  the  company  (Hastings  and  Dakota), 
gives  right  of  lieu  selection,  quare.  2  L.  D., 
541 ;  No.  1434. 

Lieu  selections  may  be  made  of  either  even 
or  odd  sections.     2  L.  D.,  562 ;  No.  1430. 

A  relinquishment  of  a  specified  tract  (granted 
limits)  properly  executed  by  the  company 
(Hastings  and  Dokota)  must  be  filed  before, 
or  concurrently  with,  a  lieu  selection.  2  L. 
D.,  540  ;  No.  1434. 

The  land  (indemnity  limits)  was  located 
with  scrip  (agricultural  college)  after  with- 
drawal, and  patented ;  the  company  (Dubuque 
and  Sioux  City)  must  select  it  before  making 

relinquishment  and  lieu  selection.  2  L.  D., 
542  ;  No.  1436. 

Where  withdrawal  for  the  road  (Atlantic, 
Gulf  and  West  India  Transit  Company)  was 
made  in  1856,  and  the  map  of  definite  loca- 
tion was  filed  in  i860,  but  returned  for  amend- 
ment an.d  lost,  and  a  duplicate  map  was  not 
approved  until  1 88 1,  relinquishment  is  neces- 
sary to  protect  the  rights  of  settlers  Initiating 
claims  in  violation  of  the  executive  with- 
drawal of  i860.     2  L.  D.,  561 ;  No.  1430. 

A  relinquishment  made  with  full  knowledge 
of  the  law  and  facts  is  to  be  regarded  as  ab- 
solute and  unconditional,  notwithstanding  a 
reservation  in  it  of  the  company's  right  to  in- 
demnity; questions  concerning  the  date  of 
filing  the  map,  the  date  of  withdrawal,  or  the 
right  to  indemnity,  do  not  affect  its  validity.  2 
L.  D.,  534,535;  Nos.  1422,  1421 ;  see  also 
Nos.  1379,  1430, 1455. 

Where  the  company  (Atlantic,  Gulf  and 
West  India  Transit,  now  Peninsular)  relin- 
quished certain  granted  lands  in  1875  and 
1 88 1  in  favor  of  actual  settlers,  they  cannot 
be  heard  to  object  to  the  patenting  of  the  set- 
tlement claims  on  said  lands.  2  L.  D.,  531, 
564 ;  Nos.  1422,  1430. 

Relinquishment  may  be  made  only  where 
the  filing  or  entry  (granted  limits)  was  made 
under  the  pre-emption  or  homestead  law,  not 
of  land  covered  by  a  timber-culture  entry.  2 
L.  D.,  528 ;  No.  1404. 

Where  relinquishment  of  granted  land  and 
lieu  selection  were  made  after  definite  loca- 
tion, but  before  the  road  (Northern  Pacific) 
was  completed  opposite  to  the  tracts  relin> 


quished,  said  selection,  of  record,  barred  sub. 
sequent  chiim  (additional  homestead).  2  L. 
I5.»  530;  No.  1415. 

A  relinquishment  under  act  of  June  22, 
1874,  may  not  be  made  of  a  tract  (indemnity 
limits)  prior  to  its  selection;  where  entry 
(homestead)  was  all&wed  after  withdrawal, 
if,  when  the  tract  is  selected,  it  appears  that 
it  is  needed  to  satisfy  the  grant,  relinquish- 
ment and  lieu  selection  will  be  allowed  to  the 
company  (Hastings  and  Dakota).  2  L.  D., 
527 ;  No,  1404. 

In  confirmation,  by  Sec.  2,  Act  of  April 
21,  1876,  three  facts  are  prerequisite  to  title 
thereunder,  viz:  I,  a  valid  claim  existing  at 
date  of  the  withdrawal ;  2,  re-entry  under  de- 
cisions and  rulings  of  the  Land  Department; 
3,  final  proof  must  show  full  compliance  with 
the  law.     2  L.  D.,  560;  No.  1420. 

Sec.  3,  Act  of  April  21, 1876;  entry  (home- 
stead) was  made  within  the  conflicting  limits 
of  the  Coosa  and  Tennessee  and  the  Wills 
Valley  portion  of  the  Alabama  and  Chatta*. 
nooga  Railroads;  no  portion  of  the  former 
road  has  been  completed,  and  the  entry  was 
made  after  expiration  of  the  time  for  complet- 
ing the  latter  road  and  prior  to  the  extension 
granted  by  act  April  10,  1869 ;  held  that  it  is 
confirmed.    2  L.  D.,  500;  No.  1433. 

Where  a  right  of  way  has  been  duly  ap- 
proved, the  transfer  of  the  line  to  another 
company  carries  the  right  of  way  with  it,  and 
the  approval  of  a  new  map  is  unnecessary.  2 
L.  D.,  543 ;  No.  1428. 

The  grant  of  right  of  way  (Pacific  roads) 
was  an  absolute  and  unconditional  present 
grant,  and  all  persons  acquiring  any  portion 
of  the  public  lands  after  the  passage  of  the 
act  took  it  subject  to  the  right  of  way  conferred 
by  it  for  the  proposed  road.  2  L.  D.,  846 ; 
No.  1408. 

Under  railroad  grant  nothing  passes  by  ink- 
plication.    3  L.  D.,  243 ;  No.  1457. 

Defeated  by  voidable  State  selections.  3 
L.  D.,  501 ;  No.  1475. 

The  location  of  a  road  within  a  State  fixes 
the  extent  of  the  grant  for  the  benefit  of  the 
State.    3  L.  D.,  242 ;  No.  1457. 
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Land  occupied,  at  withdrawal,  by  a  quallBed 
pre-emptor  who  filed  no  claim  is  excepted 
from  the  grant«    3  L.  D.,  253 ;  No.  1458. 

The  fettlement  and  occupation  existing 
when  the  right  of  the  road  (Central  Pacific) 
attached  of  one  who  had  failed  to  assert  his 
claim  thereto  excepts  the  tract  from  the  grant. 
3  L.  D.y  264;  No.  1459. 

Settlement  on  unsurveyed  land,  within  the 
granted  limits,  by  intending  homesteader,  ex- 
cepts the  land  from  the  grant.  3  L.  D.,  131 ; 
No.  1450. 

When  a  pre-emption  claim  has  attached  by 
settlement,  though  the  settler  may  be  in  laches 
with  his  filing,  the  land  is  excepted  from  the 
operation  of  a  grant  which  is  limited  to  lands 
free  from  such  claims,  and  abandonment  after 
filing  docs  not  affect  the  question.  3  L.  D., 
119;  No.  1448. 

Under  the  grant  of  March  3, 1865  (Minn.), 
title  does  not  pass  without  selection.    3  L.  D. 
527 ;  No.  1478. 

Occupation  by  qualified  pre-emption  at  date 
of  withdrawal  on  preliminary  line  of  Texas 
and  Pacific  excepts  the  land  from  the  grant. 
3  L.  D.,  166 ;  No.  1452. 

A  voidable  State  selection  or  entry  coTcring 
land  at  the  time  the  rights  of  the  road  at- 
tached excepts  the  land  from  the  grant.  3  L. 
D.,  446,  88 ;  Nos.  1446,  1445. 

Valid  subsisting  pre-emption  claim  excepts 
land  from  withdrawal,  and  upon  its  cancella- 
tion the  land  rererts  to  the  United  States.  3 
L.  D.,  227  ;  No.  1456. 

A  Talid  settlement,  with  or  without  a  filing, 
excepts  land  from  the  grant  to  the  Central 
Pacific.    3  L.  D.,  272 ;  No.  1448. 

Lands  covered  by  entries,  and  so  excepted 
from  grant,  inure  to  the  public  domain  on  the 
cancellation  of  said  entries.  3  L.  D.,  166; 
No.  1452. 

Kniskem  and  Graham  decisions  discussed. 
3  L.  D.,  479 ;  No.  1444. 

Provisions  of  Northern  Pacific  grant  as  to 
sale  and  entry  on  filing  map  of  general  route. 
3  L.  D..  537  ;  No.  1479. 

A  subsisting  entry  excepts  land  from  with- 
drawal on  general  route,  and  if  canceled  be- 
fore definite  location  the  land  is  subject  to  the 


first  legal  application.    3  L.  D.,  490;  No. 

1474. 
The  right  of  a  widow  to  purchase  under 

section  2  of  the  act  of  June  15, 1880,  existin^^ 

at  date  of  definite  location  defeats  the  claim 

of  the  company.    3  L.  D.,  490 ;  No.  1474. 

Homestead  entry  of  single  man,  through 
an  agent,  while  in  naval  service,  held  to  de- 
feat the  grant.  3  L.  D.,  446,  479;  Nos. 
1466,  1444. 

Lands  of  the  Texas  Pacific,  forfeited  grant 
restored  to  entry.     3  L.  D.,  450;  No.  1468. 

Order  restoring  to  entry  the  lands  of  the 
forfeited  Texas  Pacific  should  include  certain 
lands  along  the  branch  line  of  the  SoutherB 
Pacific  where  it  passes  through  the  limits  of 
the  former.     3  L.  D.,  472 ;  No.  1470. 

Rights  of  actual  settlers  saved  by  the  joint 

resolution  of  June  28,  1870.     3  L.  D.,  321 ; 
No.  1463. 
Authority  cf  the  Commissioner  to  modify 

the  line  showing  the  terminal  limit  of  a  grani. 

3  L.  D.,  478,  450;  Nos.  1472,  1467. 

The  amount  due  the  Government  from  the 
five  per  cent,  earnings  of  the  Kansas  Pacific 
Railway,  ascertained  upon  the  mileage  basis. 
3L.  D.,  585;  No.  34. 

Additional  lands  under  the  second  section 
of  the  act  of  July  I,  1862,  not  granted  except 
upon  full  showing.    3  L.  D.,  587 ;  No.  1480.. 

The  grant  to  the  California  and  Oregon 
Railroad  Company  having  expired,  further  se- 
lections are  not  allowed  pending  the  legislative 

action  as  to  forfeiture.     3  L.  D.,  604;  No. 
1 481. 
A  prima  facie  valid  filing  existing  at  date 

of   indemnity  withdrawal  excepts  the  lan^ 

therefrom.    3  L.  D.,  305 ;  No.  X453. 

The  right  of  a  railroad  company  to  indem^ 
nity  lands  is  acquired  by  selection  and  not  by^ 
definite  location.     3  L.  D.,  51 ;  No.  1413. 

An  existing  homestead  ,entry  within  indem- 
nity limits,  made  before  withdrawal  became 
effective,  bars  selection  by  the  company.  $ 
L.  D.,304;  No.  1462. 

Until  selection  is  made  the  title  to  indem^ 
nity  lands  is  in  the  Government  and  subject 
to  its  disposal.     3  L.  D.,  306;  No.  1453. 

The  principle  enunciated  in  the  ValinaTay- 
lor  case  is  to  be  regarded  as  a  precedent.  $ 
L.  D.,  285  ;  No.  1446. 


532 


SUPPLEMENT  AND   IND£X. 


Sctilcmciit  ofiiUcnding  homesteader  within 
indemnity  limits  excepts  the  land  from  with- 
'drawal.     3  L.  D.,  285 ;  No.  1 446. 

Through  discrepancy  in  the  indemnity  limit 
<]iagrams,  intervening  rights  are  held  to  bar 
4he  claim  of  the  company.  3  L.  D.,428;  No. 
1465. 

Company  not  authorized  by  act  of  June  22, 
1874,  to  relinquish  unselected  indemnity 
Sands.     3  L.  D.,  504 ;  No.  1476. 

Is  confined  to  entries  made  after  the  rights 
of  the  road  attach.     3  L.  D.,  275;  No.  1437. 

The  right  to  selection  depends  upon  the 
Tight  to  reLnquish.  3  L.  D.,  459,  504;  Nos. 
(1469,  1476. 

A  relinquishment  only  serves  to  relieve  the 
<ntry  or  filing  from  a  conflict  that  would 
otherwise  defeat  the  settler's  claim.  3  L.  D., 
324 ;  No.  1464. 

Relinquishment  in  favor  of  actual  settlers 
applies  to  indemnity  limits  as  well  as  to 
granted.     3  L.  D.,  186;  No.  1455. 

The  right  of  indemnity  does  not  turn  uix>n 
the  legality  or  illegality  of  the  entries  in  ques- 
tion.    3   L.  D.,  275,  485;  Nos.  1437,1473. 

Railroad  grant  construed  against  the  gran- 
tee.    4  L.  D.,  216,429;  Nos.  1492,  1507. 

Entry  existing  at  date  of  grant  taking  effect 
^excepts  the  land.  4  L.  D.,  206,  281,  405, 
421,  438;  Nos.  1490, 1497,  1504, 2506,  1508. 

Prima  facie  ydXxd,  selection  excepts  land 
from  the  effects  of.     4  L.  D.,  438  ;  No.  1508. 

Land  in  reservation  at  the  date  of  the  grant 
And  definite  location  is  excepted  from  the 
terms  of  the  grant.  4  L.  D.,  94,  429 ;  Nos. 
1483,  1507. 

Discovery  of  the  invalidity  of  school  selec- 
tion after  the  right  of  the  road  attached  will 
not  aid  the  grant.  4  L.  D.,  437,  579  ;  Nos. 
1508,  1514. 

Not  defeated  by  settlement  where  the  filing 
showed  that  the  land  was  not  claimed  there- 
under.    4  L.  D.,  401 ;  No.  1503. 

Neglect  of  settler  to  make  entry  will  not 
operate  to  the  benefit  of  the  grant.  4  L.  D., 
256;  No.  1495. 

Priority  of  right  as  between  a  settler  and 
the  company  determined  by  hearing.  4  L. 
D.,  256;  No.  1495. 


The  extinction  of  Indian  titles  after  the 
right  of  the  road  attached  will  not  innre  to 
the  benefit  of  the  grant.  4  L.  D.,  429 ;  No. 
1507. 

The  effect  of  9,  prima  facie  valid  entry,  ex- 
isting when  the  grant  became  operative,  un- 
changed by  the  subsequent  declaration  of  the 
entryman  that  the  entry  was  fraudulent  4  L. 
D.,  421 ;  No.  1506. 

Land  sub  judice  at  the  date  the  grant  be. 
comes  effective  is  excluded  therefrom.  4  L. 
D.,  100,  357,  397  ;  Nos.  1485,  1502,  834. 

An  existing  settlement  when  the  public  land 

laws  were  extended  over  the  Territory  ban 

operation  of  the  grant.    4  L.  D.,  341  ;  No. 
1500. 

Land  in  common  limits  of  Central  Pacific 
and  California  and  Oregon  roads,  if  excepted 
from  the  grant  to  the  former,  pass  to  the  lat- 
ter, if  public,  when  the  map  of  survey  was 
filed.    4  L.  D.,  484;  No.  151 1. 

Right  of  the  California  and  Oregon  Rail* 
road  Company  attached  on  filing  map  of  sur- 
vey.   4  L.  D.,  484;  No.  1511. 

Offered  land  excepted  from,  by  unperfected 
settlement  claim  (Central  Pacific.)  4  L.  D., 
353;  No.  1501. 

As  the  line  of  road  (Atlantic  and  Pacific) 
terminates  at  the  Pacific  coast,  there  was  no 
authority  for  a  withdrawal  of  lands  along  the 
coast.     4  L.  D.,  458  ;  No.  1510. 

Relinquishment  of  the  State  (Minnesota) 
after  selection  cuts  off  the  right  of  the  com- 
pany.    4  L.  D.,  300 ;  No.  1499. 

The  status  of  lands  lying  upon  the  bound- 
ary lines  of  a  private  claim  determined  by  the 
major  portion  thereof.  4  L.  D.,  98;  No. 
1484. 

The  "  Eberle ''  case  discossed.  4  L.  D., 
100;  No.  1485. 

The  right  under  the  grant  remains  the  same, 
whether  the  survey  proceedings  in  the  private 
claim  were  dismissed  for  want  of  '*  prosecu- 
tion "  or  "jurisdiction."  4  L.  D.,  100;  No. 
1485. 

The  additional  grant  of  1865  (Minn.)  was 
one  of  quantity  requiring  selection.  4  L.  D., 
232,  428;  Nos  1493,  1507. 

Lands  falling  within  the  limits  of  the  Texas 
Pacific  were  excepted  from  the  grant  to  the 
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Southern  Pacific.  4  L.  D.,  215 ;'  No.  1492. 
The  failure  of  the  company  (Southern  Pa- 
cific) to  establish  the  connection  named  in  the 
granting  act,  and  its  possible  effect  upon  the 
grant.    4  L.  D.,  2i8;  No.  1492. 

The  forfeiture  of  the  Texas  Pacific  gran^ 
included  lands  along  the  branch  line  of  the 
Southern  Pacific  where  it  passes  through  lands 
withdrawn  for  the  former  company.  4  L.  D., 
215 ;  No.  1492. 

The  clause  *'  That  any  and  all  lands  here- 
tofore reserved  to  the  United  States  by  aify 
act  of  Congress  *  *  ♦  *  for  the  purpose 
of  aiding  in  any  object  of  internal  improve- 
ment ♦  *  «  *  *  be,  and  the  same  are 
hereby,  reset ved  to  the  United  States  from  the 
operation  of  this  act,"  construed.  4  L.  D., 
573 ;  Nos.  839,  844. 

Under  the  act  of  January  31, 1885,  no  lands 
were  forfeited  along  that  part  of  the  road  con- 
structed (Oregon).    4  L.  D.,  15 ;  No.  1482. 

No  right  to  indemnity  prior  to  selection.  4 
L.  D.,  256;  No.  1495. 

Priority  in  selection  determines  nghts  de- 
])endent  thereon  to  land  in  common  limits.  4 
1..  D.,  426;  No.  1507. 

Lands  excepted  from  the  grant  not  subject 
to  selection  thereafter.     4  L.   D.,407;  No. 

1505. 
Land  covered  by  entry  at  date  of  indemnity 

withdrawal  is  excepted  therefrom  and  after 

cancellation  of  the  entry  is  subject  to  entry  or 

selection   by  the  first  legal  applicant.     4  L. 

D.,  232,  266,  405  ;  Nos.  1493,  1496,  1504. 

Pendency  of  pre-emptors  appeal  reserves 
the  land  from  selection.  4  L.  D.,  232,  404; 
Nos.  1493,  1504. 

The  act  of  July  13,  1866,  provided  for  de- 
ficiency in  case  the  road  ran  nearer  than  ten 
miles  to  the  State  line  and  did  not  apply  to 
lands  east  of  the  road  (Saint  Paul  and  Du- 
luth.)     4  L.  D.,  407;  No.  1505. 

Under  the  act  of  July  13,  1866,  "  defi- 
ciency "  and  "  lieu  *'  lands  occupy  the  same 
status.     4L.  D.,407;  No.  1505. 

Indemnity  selections  circular  instructions, 
August  4,  1885.    4  L.  D.,  90;  No.  101. 

Basis  for  s«;]ection  to  be  designated.  4  L. 
D.,90;  No.  loi. 


Selections  to  be  made  nearest  the  land  lost^ 
4  L.  D.,90;  No.  loi. 

Hearings  directed  where  settlers  on  selected 
land  claim  the  benefit  of  relinquishment^ 
(Fla.  Ry.  &  Nav.  Co.)  4  L.  D.,  148;  No. 
1488;  see  No.  1521. 

Entries  and  filings  allowed  on  unselected' 
land  on  prima  facie  showing  that  the  claim  is> 
within  the  terms  of  the  relinquishment.  4  L» 
D.,  148;  No.  1488;  see  No.  1521. 

The  company  given  opportunity  to  contest 
claim  of  settlers  to  the  benefit  of  the  relin- 
quishment. 4  L.  D.,  148;  No.  1488;  see- 
No.  1521. 

The  Commissioner  of  the  General  Land* 
Office  to  determine  who  are  entitled  to  the 
benefit  of  the  relinquishment.  4  L.  D.,  150^ 
No.  1488;  see  No.  1521. 

Relinquishment  of  unselected  indemnity- 
lands  not  recognized  under  Act  of  June  22,. 
1874.    4L.  D.,  127;  No.  i486. 

The  act  of  April  21,  1876,  covered  all  cases- 
that  had  not  become  final  prior  to  its  passage*. 
4  L.  D.,  208,  344;  Nos.  1491,  831. 

Instructions  of  August  29, 1885,  ^  ^o  right 
of  way  and  station  grounds.  4  L.  D.,  150;. 
No.  102. 

Plats  showing,  should  be  submitted  through 
the  General  Land  Office.     4  L.  D.,  525  ;  Nc 

Location  of,  to  be  approved  by  Secretary.  4 
L.  D.,525;  No.  1513. 

Entries  subject  to  prior  location  of.  4  L^ 
I^M  523  ;  No.  1489. 

Each  station  as  located  must  represent  its- 
particular  section  of  ten  miles.  4  L.  D.,  525 ; 
No.  1513. 

Locations  may  be  disapproved  where  the 
intent  of  the  act  is  not  secured.  4  L.  D., 
525;  No.  1513. 

Act  of  March  3,  1875,  grants  but  the  use 
of  land  for  the  purposes  specified.  4  L.  D.^ 
525;  No.  1513. 

Nothing  passes  by  implication  under  rail- 
road  grant.     5    L.   D.  49,   380;  Nos.   661,. 

1539- 
Takes  land  excluded   from   private   claiuk 

prior  to  the  date  when  the  right  of  the  road 

attached.     5  L.  D.,  415  ;  No.  1544. 
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Takes  land  free  at  definUe  location,  thon^ 
not  so  at  date  of  the  granting  act.  5  L.  D., 
62,  140,  155,  277:  Nos.  1519,  1523,  1525, 
1529. 

For  the  purposes  of  boundary  and  patent 
the  Northern  Pacific  road  is  divided  into  sec- 
tions of  25  miles.     5  L.  D.,  459;  No.  1518. 

The  line  fixing  the  terminal  limit  of  the 
Northern  Pacific  should  be  run  at  right  angles 
to  the  general  course  of  the  last  section.  5 
L.  D.,459;  No.  15 18. 

Lateral  limits,  how  determined.  5  L.  D., 
468,549;  Nos.  1546.  1551. 

Actual  rights  acquired  by  construction  of 
ro^d  not  affected  by  the  Congressional  for- 
feiture (Oregon  Central).  5  L.  D.>^|^;  No. 
1551. 

Forfciiucr  of,  and  circular  order  as  to  res- 
(omtion  under  the  act  of  January  13,  1881.  5 
L.  D.,  165;  No.  109. 

Made  for  the  construction  of  a  road  from 
Portland  to  Astoria,  and  from  a  point  of 
junction  near  Forest  Grove  to  McMinnville, 
ivas  in  effect  a  grant  for  the  construction  of 
two  roads  (Oregon  Central).  5  L.  D.,  549 ; 
Ko.  1551. 

The  words  "point  of  junction,"  as  used  in, 
designate  the  place  where  two  lines  of  rail- 
way meet,    5  L.  D..  549;  No.  1551. 

Act  of  forfeiture  (Oregon  Central)  executed 
by  adjusting  separately,  at  the  ix)int  of  junc- 
tion, the  limits  of  the  two  roads  included  in 
said  act.     5  L.  D.,  549;'  No.  1551. 

Under  the  joint  resolution  of  April  10, 
1869,  the  Central  Pacific  became  entitled  to 
the  granted  lands  between  Ogden  and  Prom- 
ontory Summit.     5  L.  D.,  661 ;  No.  1557. 

Joint  resolution  of  June  28, 1 S70, uniformly 

construed.     5  ^*  ^-i  3^i  ^^*  1539* 

By  definite  location  of  road,  and  indemnity 
withdrawal  under  the  additional  grant  of 
1865  (.Saint  Paul,  Minneapolis  and  Milwau^ 
kee  Railway  Company),  the  lands  covered 
thereby  were  excluded  from  entry  and  settle- 
ment.    5  L.  D.,  565 ;  No.  1550. 

In  a  grant  of  quantity  within  boundaries 
determined  by  the  construction  of  the  road 
(Willamette  Valley  and  Cascade  Mountain 
Wagon  Road)  rights  do  not  attach  without 
^selection.     5  L.  D.,  650;  No.  1555. 


Of  1S65  was  a  grant  in  place  (Minnesota). 
5  L.  D.,  565 ;  No.  1550. 

Faijure  to  construct  road  within  the  time 
named  does  not  defeat,  in  the  absence  of  for* 
feiture.     5  L.  D.,  81,  511 ;  Nos.  1520,  2088. 

The  Department  must  issue  patents  to  the 
New  Orleans  and  Pacific  whenever  due  com- 
pliance is  shown  with  the  act  of  February  8, 
1887.     5  L.  D.,  593;  No.  1554. 

Priority  of  grant  determines  the  right  to 
land  lying  within  common  granted,  limits.  5 
L.  D.,  135;  No.  1522. 

Failure  of  the  company  (Northern  Pacific) 
to  pay  for  the  survey  raises  only  a  question  as 
to  delivery  of  title.     5  L.  D.,  343  ;  No.  1535. 

Title  under  the  grant  not  defeated  hy  fi^ 
failure  of  the  company  (Northern  Pacific)  to 
pay  for  the  survey.    5  L.  D.,  343 ;  No.  1535. 

Adjustment  of  conflicting  rights  under  the 
act  of  July  6,  1886,  forfeiting  the  grant  of  the 
Atlantic  and  Pacific.     5  L.  D.,269;  No.  971. 

The  words  **  to  be  selected  within  20  miles 
of  the  road  "  do  not  make  the  grant  a  *•  float." 
5  L.  D.,  135;  No.  1522. 

Adjustment  of,  deferred  pending  Congres- 
sional action.     5  L.  D.,  107;  No.  1521. 

The  "Indian  title"  referred  to  in  the  sec- 
ond section  of  the  grant  (Northern  Pacific)  did 
not  include  rights  protected  by  technical  res- 
ervation.    5   L.   D.,  138,   343;  Nos.    1523, 

1535. 
Extinguishment  of  Indian  title  under  the 

grant  to  the  Northern  Pacific.     5  L.  D.,  138, 

343;  Nos.  1523,1535- 

Legal  subdivisions  of  odd-numbered  sec- 
tions lying  sovth  of  Goose  River  (which  for- 
merly constituted  the  northern  boundary  of 
the  Indian  country  claimed  by  the  Sisseton 
and  Wahpeton  Sioux)  inured  to  the  Northern 
Pacific  grant  on  extinction  of  the  Indian  title. 
5  L.  D.,670;  No.  1558. 

Plan  of  adjustment  adopted  in  the  matter  of 
settlement  claims  in  conflict  with  the  Northern 
Pacific  grant,  on  the  northern  boundary  of  the 
former  Sisseton  and  Wahpeton  Sioux  *'  Indian 
country."     5  L.  D.,  670;  No.  1558. 

Action  of  forfeiture  required  to  restore 
granted  lands  to  the  public  domain.  5  L.  D.» 
81 ;  No.  1520. 
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WKether  one  of  quantity  or  in  place  deter- 
mined by  the  price  6xed  on  the  sections  not 
granted.     5  L.  D.,  135  ;  No.  1522. 

The  status  of  certain  lands  selected  by  the 
Western  Pacific  opposite  the  first  completed 
section.     5  L.  D.,  277  ;  No.  1529. 

The  Department  will  not  interfere  with  the 
discretion  of  a  State  in  disposing  of  lands 
granted  in  aid  of  internal  improvement.  5  L. 
D.,  8x;  No.  1520. 

Certain  lands  in  Washington  Territory  with- 
drawn for  the  Northern  Pacific,  restored  to 
«ntry.     5  L.  D.,  193;  No.  958. 

Rights  of  a  company  claiming  as  assignee 
under.     5  L.  D.,  81 ;  No.  1520. 

Right  attached  to  certain  lands  at  date  of 
grant  (Central  Pacific).     5  I..  D.,   12;    No. 

1515. 

Definite  location  and  construction  of  road 

does  not  effect  a  withdrawal  of  the  land  under 
a  grant  of  quantity  or  cause  it  to  attach  to  any 
specific  tract  without  selection.  5  L.  D.,  650 ; 
No.  1555. 

Acts  of  March  3,  1863,  and  July  26,  1866 
(Kansas),  construed  together.  5  L.  D.,  280 ; 
No.  1530. 

The  act  of  June  22,  1874,  extending  the 
(ime  for  the  completion  of  the  Saint  Paul  and 
Pacific  held  inoperative.  5  L.  D.,  144;  No. 
1524. 

Circular  provisions  of  April  30,  1887,  as  to 
settlers  within  the  grant  to  the  State  of  Kan- 
sas to  aid  in  the  construction  of  the  Northern 
Kansas  Railroad.     5  L.  D.,  627  ;  No.  131. 

Instructions  under  the  act  of  February  8, 
1887,  with  respect  to  the  New  Orleans  and 
Pacific  Railroad  claiming  under  the  grant  to 
the  New  Orleans,  Baton  Rouge  and  Vicks- 
burg  Railroad  Company.     5  L.  D.,  686 ;  No. 

•559. 
The  act  of  April  21,  1876,  made  necessary 

by  the  rulings  of  the  Department.    5  L.  D., 

144;  No.  1524. 

Held  mandatory.     5  L.  D.,  144 ;  No.  1 524. 

The  first  section  confirms  an  entry  made 
after  the  filing  of  map  of  definite  location, 
but  before  notice  of  withdrawal.  5  L.  D., 
144;  No.  1524. 


Action  will  not  be  takan  under  the  first 
section  if  patent  has  issued.  5  L.  D.,  205  ; 
No-  960;  see  also  No.  831. 

Second  patent  not  authorized  by  the  first 
section.     5  L.  D.,  144;  No.  1524. 

Af^er  a  formal  definite  location,  rights  ac- 
quired thereby  cannot  be  disturbed  by  De- 
partmental action.     5  L.  D.,  661 ;  No.  1557. 

A  line  of  road  is  definitely  local ed  when 
the  ipap  thereof  is  filed  and  the  Secretary  of 
the  Interior  gives  his  consent  and  approval  to 
such  location.     5  L.  D.,  661 ;  No.  1557. 

No  direct  authority  for  the  appointment  of 
the  commission  to  determine  the  line  of  defi- 
nite location  between  the  completed  portions 
of  the  Central  and  Union  Pacific.  5  L.  I)., 
661 ;  No.  1557. 

Date  of  survey  no  longer  accepted  as  defi- 
nite location.     5  L.  D.,  62;  No.  1519. 

** General  route "  and  "definite  location" 
distinguished  (Central  Pacific).  5  L.  D.,  62 ; 
No.  1519. 

Maps  of  *'  definite  location  "  precede  coiu 
struction.     5  L.  D.,  62. 

The  construction  of  a  road  on  the  line  of 
"  general  route ''  wilt  not  cause  the  map  there- 
of to  be  treated  as  that  of  *'  definite  location '' 
unless  so  offered.     5  L.  D.,  62;  No.  1519. 

The  acceptance  of  the  completed  sections 
between  San  Jose  and  Sacramento  determines 
the  date  when  the  line  was  *'  definitely  fixed  '' 
(Central   Pacific.)     5    L.  D.,   62,   155;  Nos. 

ISI9» 1525. 
Definite  location  pvior  to  survey.     5  L.  D., 

356;  No.  1537. 

Locality  and  quantity  of  grant  fixed  by  the 

road  as  made  or  located.     5  L.  D.,  468;  No. 
1546. 

Duplicate  map  of  definite  location  treated 
as  original  though  filed  after  the  time  allowed 
for  the  completion  of  the  road.  5  L.  D.,  107 ; 
No.  1 521. 

The  right  of  selection  within  indemnity 
limits  is  a  preference  right  that  may  be  as- 
serted as  against  every  one.  5  L.  D.,  658; 
No.  1556. 

Failure  to  assert  the  right  of  selection 
within  indemnity  limits  as  against  a  settler 
until  after  final  proof  is  a  waiver  of  such  right. 
5  L.  D.,  658 ;  No.  1556. 
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The  Department  may  prescribe  rules  under 
vrhicb  the  failure  of  the  company  to  properly 
assert  its  right  as  against  a  settler  after  in- 
demnity withdrawal  will  operate  as  a  revoca- 
tion thereof  as  to  the  tract  involved.  5  L.  D., 
658;  No.  1556. 

Indemnity  withdrawal  confers  no  vested 
right,  and  is  dependent  upon  the  will  of  the 
Secretary  of  the  Interior,  who  may  revoke  the 
order  and  restore  the  lands  to  entry.  5  L.  D., 
6^8;  No.  1556. 

Settlement  claim  precludes  indemnity  se- 
lection of  lands  excepted  from  withdrawal.  5 
L.  D.,  566 ;  No.  1552. 

Right  to  indemnity  though  road  was  not 
built  in  the  required  time.  5  L.  D.,  5 1 1 ;  No. 
2088. 

Indemnity  selection  cannot  be  made  of  land 
within  the  granted  limits  of  another  road  not 
constructed  within  the  required  period,  but  def- 
initely located,  and  remaining  un forfeited  by 
Congress.     5  I..  D.,  582;  No.  1540. 

Lands  "  in  place  "  excepted  from,  are  not 
subject  to  indemnity  selections.  5  L.  D.,  432 ; 
No.  1545. 

Conflicting  indemnity  limits.  5  L.  D.,  280 ; 
No.  1530. 

Pending  appeal  of  a  settler  selection  should 
not  be  allowed.     5  L.  D.,  396;  No.  1542. 

Joint  resolution  of  June  28,  1870,  protects 
prior  settlement  within  indemnity  limits 
{Southern  Pacific).     5  I*.  D.,  380;  No.  1539. 

In  the  absence  of  statutory  direction  the 
""ight  of  selection  not  governed  by  the  co-ter- 
minous  principle.     5  L.  D.,  81 ;  No.  1520. 

Lands  not  free  at  definite  locations  do  not 
pass.     5  L.  D.,  138;  No.  1523. 

Lands  that  do  not  pass  when  the  grant 
takes  effect  are  not  granted.  5  L.  D.,  13; 
No.  1515. 

Land  appropriated  when  the  map  of  general 
route  is  filed,  but  free  prior  to  definite  loca- 
tion, is  not  held  to  await  the  same,  but  is 
subject  to  the  first  legal  application  (Northern 
Pacific.)     5  L.  D.,  333  ;  No.  1534. 

The  right  of  purchase  under  the  act  of 
June  15,  1880,  defeats  the  operation  of,  at 
definite  location.    5   L.  D.,  333,  529;  Nos. 

1534,  154S. 


Defeated  by  seitlemeut  claim  covering  dale- 
of  grant,  withdrawal,  and  definite  location. 
5  L.  D.,  274,  616  ;  No.  1528. 

The  abandonment  of  a  settlement  claim 
after  the  rights  of  a  grant  attach  will  not  inure 
to  the  benefit  thereof.  5  L.  D.,  274,  616; 
No.  1528. 

A  subsisting  order  of  the  President  with- 
drawing lands  for  the  use  of  Indians  ezcepis- 
the  land  covered  thereby  when  the  grant 
Ukes  effect.     5  L.  D.,  432  ;  No.  1545. 

Does  not  take  effect  upon  land  within  the 
claimed  limits  of  a  private  claim.  5  L.  D.». 
691;  No.  1567. 

Selection  within  granted  limits  confers  no^ 
right  to  land  not  granted.     5  L.  D.,  396 ;  No» 

1542. 

Defeated  by  pre-emption  claim  for  offered 
land  existing  at  definite  location,  though  the 
settler  had  failed  to  make  proof  and  payment 
within  the  statutory  period.  5  L.  D.,  473 ;. 
No.  1547. 

Hearing  ordered  to  determine  the  status  of 
an  alleged  adverse  settlement  claim.  5  L^ 
D.,473;  No.  1547. 

A  pre-emption  claim  at  the  date  of  definite 
location  excepts   the  land  covered  thereby 
from  the  grant  to  the  Union  Pacific.     5  L.D.^ 
553;  No.  1549. 

If  the  preference  right  of  purchase  under 
a  pre-emption  claim  exists  .at  definite  location 
the  land  is  excepted  thereby,  though  actual 
habitation  may  have  ceased  prior  thereto.  5  L. 
D..  553 ;  No.  1549. 

Land  excepted  from,  by  existing  entry^ 
when  the  right  of  the  road  attached.  5  L.. 
D-.  396;  No.  1542. 

Precedence  as  against  a,  is  accorded  a. 
homestead  entry  made  on  the  day  when  the 
map  of  definite  location  was  filed.  5  L.  D.,. 
356;  No.  1357. 

The  Department  has  power  to  make  indem  > 
nity  withdrawals,  though  no  express  authority 
therefor  is  conferred  by  the  grant.  5  L.  D... 
650;  No.  1555. 

Executive  withdrawal  not  effective  unti> 
notice  thereof  is  received  at  the  local  office.. 
5  L.  D.,  650;  No.  1555. 

Indemnity  withdrawal  does  not  take  effect 
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Upon  land  covered  by  pre-emption  claim 
(Northern  Pacific).     5  L.  D.,  56^;  No.  1552. 

Within  the  forty  miles  limit  (Northern  Pa- 
cific) a  statutory  withcrawal  followed  the  filing 
of  the  map  of  general  route.  5  L.  D.»  295  ; 
No.  1 531. 

Lands  within  the  indemnity  withdrawal  for 
the  Atlantic  and  Pacific  were  excepted  from 
the  grant  to  the  Southern  Pacific.  5  L.  D., 
691;  No.  1567. 

Withdrawal  on  general  route  (Northern 
Pacific)  did  not  take  effect  on  land  covered  by 
a  pre-emption  claim.  5  L.  D.,  529;  No. 
1548. 

Revocation  of  withdrawal  effected  by  ajv 

propriation  of  the  land  and  its  subsequent  res- 
toration to  the  public  domain.  5  L.  D.,  332; 
No.  1533. 

For  right  of  way,  company  is  not  required 
to  file  proof  of  organization  under  the  laws  of 
every  State  and  Territory  through  which  the 
road  may  pass.     5  L.  D.,  384;  No.  1538. 

Act  of  March  3, 1875,  applicable  to  "pub- 
lic land  strip."     5  L.  D.,  384;  No.  1538. 


Railroad  Landa. 

Restored  to  entry.  5  L.  D.,  193,  269,  549 ; 
Nos.  958,971,1551. 

Within  New  Mexico  formerly  £ranted  to 
the  Atlantic  and  Pacific  Railroad  Company  re- 
stored to  public  domain  and  opened  to  entry 
at  double  minimum.     5  L.  D.,  269 ;  No.  971. 

The  forfeited  lands  in  conflicting  limits 
(Atlantic  and  Pacific  and  Southern  Pacific) 
withheld  from  entry  pending  adjustment.  5 
L.  D.,  269;  No.  971. 


Railroad  LImita. 


PKIC£. 


Of  lands  not  granted;  see  under  Public 
Land, 

Settlers. 

On  alternate  reserved  sections ;  see  Home; 
stead  and  Pre-emption, 
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On  granted  sections ;  see  under  Reulroad 
Grant. 

Timber. 

See  Timber  Cutting, 

Construction  Materials. 

Northern  Pacific  may  not  take  materials 
from  the  Crow  Indian  Reservation  adjacent 
to  its  line,  because  it  was  not  public  at  date 
of  the  grant.     2  L.  D.,  520;  No.  1406. 

See,  also,  Timber  Cutting. 


Record. 


Papers  belonging  to  the  permanent  files  of 
the  General  Land  Office  may  not  be  returned 
to  the  parties  filing  the  same.  5  L.  D.,  258 ; 
No.  970. 

See  Evidence. 


Regiater  and  Reoeiveri 

See  Land  Department 


Rahoaring. 

See  Contest  and  Practice, 


Roinatatament. 

Where  a  desert-land  entry  was  duly  relin- 
quished and  canceled,  it  will  not  be  reinstated 
on  the  application  of  a  stranger,  though  he 
claims  to  have  purchased  from  the  entryman 
a  valuable  interest  in  it.    2  L.  D.,  24 ;  No^ 

139- 
A  pending    application  for  reinstatement 

bars  an  application  to  enter  the  tract.     2  L. 
D.,43;  No.  385. 

Of  a  pre-emption  filing  may  not  be  made 
after  its  relinquishment  in  the  face  of  a  home- 
stead claim,  on  the  ground  of  failure  of  the 
homestead  claimant  to  pay  the  contract  price 
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of  the  relinquishment.    2  L.  D.,  621 ;  No. 
1083. 

Of  a  timber-culture  claim  if  allowed,  where 
relinquishment  of  it  was  obtained  from  the 
claimant  while  drunk.  2  L.  D.,  325 ;  No. 
No.  1836. 


Rellnqulthment. 

Treated  as  proof  of  abandonment.  I  L.  D., 
114,  155  ;  Nos.  1758,  1790. 

Equivalent  to  cancellation  under  the  act  of 
May  14,  1880.     I  L.  D.,  121 ;  No.  1757. 

The  summary  action  authorized  by  the  first 
section  of  the  act  of  May  14,  1880,  not  to  be 
taken  where  there  is  a  pending  adverse  right. 
I  L.  D.,  155;  No.  1790;  see  Nos.  1868, 1070, 
1870,  1820,  1857;  see  also  440  and  note,  3 
L.  1).,  341. 

Not  voluntary  when  made  because  of  con- 
flict.    I  L.  D.,  45 ;  No.  233. 

Of  timber  culture  entry  must  be  signed 
by  the  heirs,  in  case  of  the  entryman's  death. 
I  L.  D.,  121,  136;  Nos.  1756,  1773. 

Of  timber  culture  entry  by  administrator 
should  be  with  authority  of  heirs,  i  L.  D., 
149;  No.  1782. 

Of  timber-culture  entry  exhausts  the  right 
of  the  entryman.     i  L.  D.,  125 ;  No.  1760. 

Inures  to  the  beneSt  of  prior  pending  con* 
test.     I  L.  D.,  145 ;  No.  1779. 

If  filed,  pending  contest  before  local  office 
and  before  the  testimony  is  closed,  it  inures 
to  the  benefit  of  the  contestant.  I  L.  D.,  103, 
155;  ^os,  223,  1790;  see  Nos.  1870,  1820, 
1857, 1070,  also  440  and  nci€,  3  L.  D.,  341. 

Obtained  and  filed  by  stranger  to  contest, 
and  subsequent  thereto,  of  no  avail  to  con- 
testant. I  L.  D.,  103 ;  No.  223 ;  but  see  Nos. 
1870,  1820,  1857,  also  440  and  no/f,  3  L.  D., 

341. 

Executed,  but  not  filed,  is  not  proof  of 

abandonment  of  a  homestead.    2  L.  D.,  28 ; 

No.  256. 

Executed,  but  not  delivered  to  the  Govern- 
ment, is  not  a  ground  of  contest.  2  L.  D., 
41 ;  No.  340 ;  see  No.  1946. 

Cannot  be  made  of  a  fraudulent  entry; 
(overruled).  2  L.  D«,  92 ;  No.  298 ;  see  No. 
1868. 


May  be  made  of  an  entry  (timber-culture) 
fraudulent  in  inception,  and  operates  at  once 
to  open  the*  land.     2  L.  D.,  316;  No.  1868. 

For  value,  about  a  month  after  entry  (tim- 
ber-culture), is  proof  of  fraudulent  inception. 
2  L.  D.,  92;  No.  298. 

Must  be  intentionally  and  voluntarily  made  ; 
one  made  through  misrepresentation  and  de- 
ceit is  void.    2  L.  D.,  X35 ',  No.  356. 

Obtained  while  the  entryman  (timber  cul- 
ture) was  in  a  drunken  stupor  is  fraudulent ; 
application  for  reinstatement  of  entry  is  al- 
lowed.   2  L.  D.,  325  ;  No.  1836. 

The  failure  of  a  contestant  to  pay  to  the 
claimant  (pre-emption)  an  alleged  contract 
consideration  for  his  relinquishment,  duly 
filed,  will  not  be  considered.  2  L.  D.,  6ai ; 
No.  1083. 

Filed  with  an  application  to  enter,  returned 
becaube  the  deposit  for  fees  and  commissions 
was  insufficient,  should  perhaps  not  have  been 
returned  with  the  application,  but  should  have 
been  made  of  record,  so  as  to  open  the  land 
to  entry.     2  L.  D.,  278;  No.  1808. 

Held  for  examination  and  found  valid,  re- 
lates back  to  date  of  its  filing,  and  the  appli- 
cation with  it  is  the  first  legal  application.  2 
L.  D.,  324;  No.  1828. 

Transmitted  by  mail,  is  to  be  regarded  as 
filed  at  the  moment  it  was  received  at  the 
local  office  (9  a.  m.),  though  the  letter  trans- 
mitting it  was  not  opened  for  some  time  after- 
wards ;  timber-cul  lure  appl  i  cation  accompany- 
ing it  is  to  be  similarly  regarded.  2  L.  D., 
326;  No.  1855. 

Purchase  of,  gives  no  rights  against  the 
United  States.     2  L.  D.,  133;  No.  304. 

Of  a  timber  or  stone  claim  prior  to  final 
proof,  confers  no  right  on  the  party  obtain- 
ing and  filing  it.    2  L.  D.,  333 ;  No.  2092. 

On  relinquishment  of  a  homestead  entry, 
the  settlement  of  a  prior  settler,  applying  for 
homesteao  entry  seven  days  after  the  relin- 
quishment, takes  effect  under  Sec.  3,  Act  of 
May  14,  1880.    2  L.  D.,  117;  No.  294. 

Of  land  covered  by  a  pre-emption  filing  is 
a  waiver  of  claim  under  the  filing,  and  there- 
upon another's  settlement  made  prior  to  the 

relinquishment  takes  effect.    2  L.  D.,  6ao; 
No.  1078. 
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Takes  effect  immedUtely  on  filing,  notwith- 
standing a  pending  contest,  and  opens  the 
land  to  the  entry  of  the  first  legal  applicant, 
which  is  subject,  however,  to  the  preferred 
right  of  the  successful  contestant.  2  L.  D., 
266,  283,  313,  619;  Nos.  1870,  1820,  1857, 
1070. 

Filed  prior  to  day  of  trial  in  a  pending  con. 
test  (for  illegal  inception)  may  be  taken  as  an 
admission  of  the  charge.  2  L.  D.,  291 ;  No. 
1832. 

Filed  pending  and  as  the  result  of  a  contest 
(before  the  local*  officers),  clears  the  record, 
and  no  further  evidence  in  the  contestant's 
behalf  is  required.  2  L.  D.,  265,  311,  318, 
6x9;  Nos.  1870,  r857,  1868, 1070. 

May  be  shown  to  have  been  filed  independ- 
ently of  the  contest,  and  is  then  not  evidence 
for  the  contestant.    2  L.  D.,  283;  No.  1820. 

Filed  after  closing  of  a  case  in  the  local 
o£Bce  does  not  affect  status  of  the  parlies.  2 
L.  T).,  282  ;  No.  181 5 ;  but  see  No.  1820. 

Executed  by  entryman's  father  as  agent, 
and  left  with  him  for  subsequent  filing,  but 
not  filed  until  after  the  entryman's  death;  the 
law  casts  the  homestead  right  on  the  widow, 
who  was  entitled  to  the  land,  unless  she 
actually  or  constructively  ratified  the  relin- 
quishment ;  ratification  may  be  shown  by  faiU 
nre  to  take  possession  of  or  improve  the  land 
or  give  notice  to  the  Government  of  her  inten- 
tion to  claim  it,  and  by  silence  whilst  another 
begins  settlement  and  improvement.  2  L.  D., 
13^;  No.  365. 

Affects  the  land  and  not  the  settler  under 
the  act  of  May  14,  1880.    3  L.  D.,  102 ;  No. 

The  voluntary  maker  of  a,  must  abide  the 

consequences  of  the  act.     3  L.  D.,  181 ;  No. 

"33. 
Of  no  effect  until  filed.     3  L.  D.,  224 ;  No. 

437- 
Filed  as  the  result  of  contest  inures  thereto. 

3  L.  D  ,  225 ;  No.  437. 

After  relinquishment  the  land  is  subject  to 

the  first  legal  application.    3L.  D.,320;  No. 

X894. 

When  filed  takes  effect  instantly,  opening 
the  land  to  settlement  and  entry.  3  L.  D., 
343 ;  No.  440. 


Procured  through  fraud  is  void.  3  L.  D., 
376;  No.  XIX5. 

Party  relinquishing  has  no  further  right.  3 
L.  D.  468 ;  No.  X720. 

Improperly  rejected  on  account  of  form.  3 
L.  D.,  546 ;  No.  467. 

May  not  be  attacked  for  want  of  genuine- 
ness by  a  party  who  docs  not  establish  his 
identity.    3  L.  D.,  593;  No.  474. 

Takes  effect  upon  filing.  4  L.  D.,  123, 
188,  196,  506;  Nos.  1 182,  X925,  1927,  531. 

Cuts  off  all  rights  of  the  entryman.  4  L. 
D.,  29,  587;  Nos.  924,  1961. 

Not  filed  conditionally.  4  L.  D.,  450; 
No.  1204. 

Is  effective  whether  the  entry  is  valid  or  in- 
valid.   4  L.  D.,  449 ;  No.  525. 

Procured  through  duress  is  void.  4  L.  D., 
28X ;  No.  1498. 

As  affected  by  interlineations.  4  L.  D., 
490;  No.  529. 

Sale  of,  warrants  cancellation  of  entry.  4 
L.  D.,  522 ;  No.  1959. 

Accompanied  by  declaratory  statement  de- 
feats simultaneous  application  to  contest.  4 
L.  D-,  363 ;  No.  X944. 

Refusal  of  local  office  to  act  upon,  should 
be  followed  up  by  appeal  to  preserve  rights 
claimed  thereunder.    4  L.  D.,  532;  No.  537. 

Filing  of,  will  not  disturb  acquired  adverse 
rights.    4  L.  D.,  505  ;  No.  531. 

When  filed  as  the  result  of  contest  inures  to 

the  benefit  of  contestant.    4  L.  D.,  X27 ;  No. 
X919. 

Not  the  result  of  a  contest  when  made  be- 
fore, and  filed  after,  the  proper  dismissal 
thereof.    4  L.  D.,  413;  No.  195X. 

When  not  the  result  of  contest.  4  L.  D., 
458;  No.  1953. 

Filed  with  notice  of  pending  application 
and  contest,  is  in  aid  of  the  latter.  4  L.  D., 
455 ;  No.  1953. 

Filed,  is  in  aid  of  pending  suit  charging 
sale  thereof.    4  L.  D.,  522 ;  No.  X959. 

May  inure  to  the  benefit  of  second  contes- 
tant, if  the  first  contest  is  shown  to  be  fraudu- 
lent.   4  L.  D.,  504;  No.  531. 

Held  in  aid  of  contest  that  followed  the 
law  and  regulations  as  in  force.  4  L.  D., 
587 ;  No.  1961. 
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Right  of  entry  secured  through,  though 
contest  failed.     5  L.  D.,  5 ;  No.  X964. 

Accompanied  by  an  application  to  enter 
cuts  out  a  settler  on  the  land.  5  L.  D.,  149  ; 
No.  563. 

Of  the  contestant's  preferred  right  of  entry. 
5  L.  D.,  293;  No.  1975. 

Of  the  preferred  right  of  entry  when  pur- 
chased may  be  filed  without  specific  authority 
from    the    contestant.    5   L.   D..  293;  No. 

1975. 

It  is  competent  for  the  Department  to  inves- 
tigate the  circumstances  attending.  5  L.  D., 
365 ;  No.  973. 

Of  entryman  offered  with  application  under 
a  different  law  should  be  received  and  appli- 
cation allowed  subject  to  adverse  claims.  5 
L.  D.,  451 ;  No.  1988. 

Should  be  received  when  presented  and  en- 
try canceled.     5  L.  D.,  451 ;  No.  1988. 

Local  office  authorized  to  cancel  desert  en- 
try on  receipt  of.     5  L.  D.,  708 ;  No.  134. 

See  Application^  Contestant^  Railroad 
Grant, 


Repayment. 

The  act  of  June  16,  t88o,  should  be  con- 
strued liberally,     i  L.  D.,  532;  No.  1597. 

Should  be  allowed  if  "  from  any  cause  " 
the  entry  was  erroneously  allowed,  no  fraud 
or  intentional  wrong  appearing,  i  L.  D.. 
532;  No.  1597;  see  alsoNos.  1618, 1622. 

Laws  providing  for,  applicable  where  the 
consideration  is  carried  into  the  Treasury  as 
cash.     I  L.  D.,  533;  No.  1598. 

Not  allowed  where  entry  is  canceled  for 
false  swearing  on  final  proof,  x  L.  D.,  535 ; 
No.  1599. 

Not  allowed  because  the  character  of  the 
land  does  not  suit  the  entryman.  x  L.  D., 
40;  No.  1594. 

Not  allowed  on  relinquishment  made  for 
the  sole  purpose  of  recovering  the  purchase- 
money.    I  L.  D.,  40;  No.  1594. 

Not  allowed  for  alleged  double  minimum 
excess  paid  for  land  in  railroad  limits,  i  L. 
D.,S24;  No.  X588. 


Allowed  for  fees  and  commissions  charged 
on  additional  homestead  entries.  I  L.  D.» 
525;  No.  1589. 

Allowed  on  cancellation  of  mineral  entry 

erroneously  admitted.     I    L.  D.,  526;  No. 
1590. 

Not  allowed  if  entry  was  canceled  for  fraud. 
I  L.  D.,  528;  No.  X591. 

Not  entitled  to,  on  failure  to  comply  with 
terms  of  purchase  of  Indian  trust  land,  i  L. 
D.,  529;  No.  1596. 

Not  allowed  on  voluntary  relinquishment 

of  entry,     i    L.   D.,  53X,  529;  Nos.  X595, 
1592. 

Fees  paid  on  homestead  or  timber-culture 
entries,  canceled  for  conflict  or  because  they 
have  been  erroneously  allowed  and  cannot  be 
confirmed,  will  no  longer  be  credited  upon 
new  entries,  but  will  be  repaid  on  proper  ap- 
plication, as  prescribed  in  office  circular  of 
August  6,  1880.     2  L.  D.,  66z  ;  No.  7X. 

Upon  application  for  repayment  the  land 
must  be  relinquished ;  the  Land  Department 
will  not  act  on  a  conditional  relinquishment, 
nor  without  full  compliance  by  the  applicant 

with  the  terms  of  the  act.    2  L.  D.,  429 ;  No. 
1612. 

Of  fees  and  commissions  allowed  where  en- 
try (timber- culture)  was  canceled  because  it 
was  made  on  land  which  was  occupied  and 
improved  by  another.     2  L.  D.,   118;  No. 

294. 
Of  fees  and   Commissions  allowed  where 

entry  (timber-culture)  could  not  be  amended 

because  of  intervening  adverse  rights.    2  L. 

r>.,  255;  No.  181 1. 

Where  lands  are  purchased  at  doable  mini* 
mum  while  within  the  granted  limits  as  fixed 
by  the  general  route,  and  are  afterwards  left 
outside  of  said  limits  by  the  definite  location, 
repayment  of  excess  may  be  made.  2  L.  D.» 
676;  No.  1602. 

Where  selections  were  made  by  the  railroad 
company  (North  and  South  Alabama)  under 
act  of  June  22,  X874,  but  rejected  because  the 
odd  sections  whereon  ba&ed  were  disposed  of 
before  definite  location,  repayment  of  fees 
and  commissions  may  be  made.  2  L.  D., 
681 ;  No.  1606. 

Where  the  local  officers  erroneously  sold 
double  minmium  land  at  the  minimum  price^ 
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fChcT  on  (femand  tlie  purcl^aser  declined  to  pay 
the  additional  price,  since  entry  was  errone- 
ously allowed  and  cannot  be  confirmed,  he 
may  have  repayment  on  compliance  with  cir- 
cular requirements.     2L.  D.,679;  No.  1618. 

Certain  lands  (San  Francisco  district)  were 
withdrawn  for  a  railroad  (Central  Pacific), 
but  were  rejected  from  the  grant,  and  prior  to 
restoration  were  embraced  by  another  grant 
(Southern  Pacific),  but  were  rejected  from  it 
also;  the  odd  sections  were  ordered  to  be 
sold  at  minimum  and  the  even  sections  at 
double  minimum,  and  the  applicant  bought 
at  the  double  minimum  price ;  he  cannot  have 
repayment.  2  L.  D.,  679,  680;  Nos.  16 10, 
1619. 

There  is  no  provision  for  the  repayment 
of  the  excess  where  the  lands,  reduced  by 
Sec.  3,  Act  of  June  15,  1880,  were  subse- 
quently sold  at  double  minimum  price.  2  L. 
D.,  677  ;  No.  1603. 

Of  the  excess  over  minimum  paid  for  rail- 
road lands  which  lie  within  the  exterior  limits 
of  a  grant,  (Northern  Pacific),  but  which  do 
not  pass  by  it  because  they  form  part  of  a 
reservation  (Bitter  Root  Valley,)  is  not  within 
the  intention  of  the  relief  provided  by  the  act 
of  June  16,  1880.    2  L.  D.,  675;  No.  1602. 

There  is  no  authority  for  repayment  of 
moneys  deposited,  under  Sec.  2356,  R.  S.,  in 
excess  of  the  cost  of  the  land  purchased.  2 
L.  D.,  659;  No.  17. 

Of  the  bonus  voluntarily  paid  for  an  entry 
(timber-culture),  where  two  or  more  applica- 
tions were  simultaneously  made,  and  the  pre- 
ferred right  of  entry  was  put  up  at  auction,  is 
denied.  2  L.  D.,  687,  688,  689;  Nos.  1600, 
1611,  1617. 

Where  a  person  was  misled  as  to  the  char- 
acter of  the  land  by  a  private  survey,  and  re- 
linquished his  claim  (desert-land),  as  respon- 
sibility for  the  mistake  does  not  rest  on  the 
Government,  repayment  is  denied.  2  L.  D., 
694;  No.  1620. 

Where  one,  who  on  filing  application  fur- 
nished proof  of  desert -land  character,  relin- 
quished the  tract  voluntarily,  and  asked  re- 
payment on  the  ground  that  it  was  not  desert- 
land,  he  18  estopped  by  his  proofs  from  denying , 


its  character ;   repayment  denied.     2  L.  D.^ 
693;  No.  1614. 

Where  a  desert-land  applicant  failed  fox 
three  years  to  comply  with  the  requirements 
of  the  law  (reclamation,  alleging  inability  to 
obtain  water),  and  relinquished  voluntarily, 
repayment  of  the  purchase  money  (first  instal- 
ment; is  denied.     2  L.  D.,  691 ;  No.  1605. 

Where  the  entry  (commuted  homestead) 
was  canceled  for  laches  or  fraud  of  the  entry- 
man,  exhibited  in  his  final  proofs,  repayment 
of  purchase  money  is  denied.  2  L.  D.,  686; 
No.  161 6;  but  see  Nos.  1597,  1622. 

The  law  authorizing  repayment  does  not 
provide  for  return  of  the  money  to  persons 
who  have  voluntarily  abandoned  or  relinquish- 
ed their  entries.     2  L.  D.,  692;  No.  1613. 

Where  hearing  was  ordered  on  allegations 

impeaching  the  good  faith   of  the  entryman 

(pre-emption),  and,  on  default  by  him,  the  en* 

fry  was  canceled  on  the  evidence,  repayment 

is  refused.     2  L.  D.,  690 ;  No.  1601;  but  see 
Nos.  1597,  1622. 

Where  a  pre-emptor  had  made  final  proof, 
and  (it  transpiring  that  he  had  also  made  a 
homestead  claim  during  the  life  of  his  pre- 
emption) afterwards  relinquished  it,  since 
the  entry  was  not  canceled  through  fault 
of  the  Government,  repayment  of  purchase- 
money  is  denied.  2  L.  D.,  684;  No.  1609; 
but  see  Nos.  1597,  1622. 

Where  the  entry  was  a  second  entry  (tim- 
ber-culture) and  illegally  made,  but  at  date 
thereof  the  local  officers  were  ignorant  of  the 
prior  entry,  repayment  of  fees  and  commis- 
sions is  refused.  2  L.  D.,  682;  No.  1607; 
but  see  Nos.  1597,  1622. 

Where  there  was  no  error  on  the  part  of  the 
United  States,  and  the  entry  (pre-emption) 
was  allowed  on  false  proofs,  the  entryman,  or 
his  witnesses,  swearing  falsely  that  he  had 
not  removed  from  land  of  his  own,  repayment 
of  purchase- money  is  refused.  2  L.  D.,  683, 
685;  Nos.  1608,  1615. 
'  The  act  of  June  16, 1880,  does  not  contem- 
plate repayment  where  the  entry  (indemnity 
scrip  location)  was  founded  in  fraud  (delivery 
of  scrip  to  one  whose  claim  was  without 
right),  even  though  the  assignee  was  ignorant 
of  the  fraud.     2  L.  D.,  429 ;  No.  i6t2. 
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Where  the  entry  (pre-emption)  is  canceled 
for  false  swearing  in  the  final  proofs,  repay- 
ment of  purchase  price  (Supreme  Court  scrip) 
will  not  be  made.    2  L.  D.,  598;  No.  1082. 

The  right  to,  recognized  where  the  privi- 
lege of  contesting  an  entry  was  successfully 
bid  for,  but  the  contest  dismissed  on  account 

of  a  prior  suit  of  record.     3  L.  D.,  67 ;  No. 
1621. 

Where  it  appears  that  money  has  been  re- 
ceived by  the  Government  through  error  or 
mistake  it  should  be  returned.  3  L.  D.,  69 ; 
No.  1621;  hut  see  Nos.  1629,  1630. 

Of  fees  improperly  collected  should  be 
made  10  the  principal  and  not  to  the  attorney. 

3  I..  I).,  125;  No.  31. 

Fees  improperly  received  to  be  returned  to 
the  person  paying  the  same.  3  L.  D.,  x6o; 
No.  84. 

Of  half  the  fees  paid  by  a  railroad  company 
on  list  of  selections  where  certified  for  the 
joint  benefit  of  two  companies  denied.  3  L. 
D.,  410;  No.  1673. 

Denied  to  assignee  of  a  canceled  warrant 
location  made  under  fictitious  name.  3  L.  D., 
458 ;  No.  1624. 

Allowed  where  entry  was  procured  through 
no  fraud  or  wrong.     3  L.  D.,  518 ;  No.  1622. 

Allowed  where  illegal  entry  was  made 
through  ignorance.  3  L.  D.,  520;  No.  1622; 
see  also  No.  1597. 

Right  to,  not'  saved  because  payment  was 
made  under  protest.    3  L.  D.,  555 ;  No.  1625. 

Not  allowed  for  entry  relinquished  on  ac- 
count of  untillable  character  of  land.  4  L. 
t)-i  '33;  No.  1920. 

Only  allowed  where  title  cannot  be  given. 

4  L.  D.,  293,  187;  Nos.  1628,  1626;  see  also 
Nos.  1597,  1622. 

Refused  where  the  loss  resulted  through 
the  fault  of  the  applicant.  4  L.  D.,  262 ;  No. 
1627  ;  see  Nos.  233,  1597,  1622. 

Not  allowed  in  case  of  patent  prior  to  deed 
of  relinquishment.    4  L.  D.,  293  ;  No.  1628. 

Not  authorized  where  the  purchase  price  of 
land  has  been  twice  paid.  5  L.  D.,  114  ;  No. 
1629  ;  see  also  No.  1630. 

Not  allowed  except  under  specific  statutory 
authority.  5  L.  D.,  X14,  3x6;  Nos.  1629, 
X630. 


No  authority  for  the  return  of  the  excess 
where  the  land  was  improperly  sold  as  double 
minimum.    5  L.  D.,  316;  No.  1630. 

Not  allowed  if  the  entry  was  fraudulent.  5 
L.  D.,  319;  No.  1631. 

Application  for,  pending  appeal  from  order 
of  cancellation  is  a  waiver  of  the  appeal.  5 
L.  D.,  409;  No.  981, 

Allowed  for  double  minimum  excess  paid 
on  land  afterwards  found  not  to  be  within  the 
limits  of  a  railroad  grant.  5  L.  D.,  437 ;  No. 
X632. 

Allowed  where  entry  cannot  be  confirmed 
in  its  entirety.    5  L.  D.,  527  ;  No.  1634. 

Not  allowed  in  case  of  voluntary  relin- 
quishment.   5  L.  D.,  527;  No.  1634. 

And  reimbursement  provided  by  act  of 
March  3,  1887,  in  case  of  settlers  and  pur- 
chasers within  the  limits  of  the  grant  to  the 
Northern  Kansas  Railroad.  5  L.  D.,  627; 
No.  13X. 

Reservation. 

May  not  under  order  of  the  President  in- 
clude land  covered  by  an  existing  homestead 
entry.     X  L.  D.,  30, 45 X ;  Nos.  X637,  1029. 

Land  embraced  within  a  pre-emption  filing 
may  be  set  apart  at  any  time  prior  to  final 
proof  and  payment,  x  L.  D.,  30,  450,  45  x  ; 
Nos.  1637,  X029. 

The  power  of  the  President  to  create,  ex- 
tends to  any  unappropriated  public  land.  I 
L.  D.,  30,  552 ;  Nos.  X637,  689. 

The  President  in  setting  apart  land  is  re- 
garded as  acting  under  authority  of  Congress. 
I  L.  D.,  30;  No.  1637. 

Authority  ot  President  to  create,  and  pro- 
visions of  law  relative  thereto,  i  L.  D.,702 ; 
No.  1635. 

Permanent  Indian,  defined,  as  well  as 
"  common  Indian  title."  i  L.  D.,  loi  ;  No. 
642. 

Action  of  the  War  Department  in  fixing 
boundary  line  of  military,  conclusive.  I  L. 
D.,  168 ;  No.  X282. 

.The  legal  appropriation  of  land  for  any 
purpose  severs  it  from  the  public  lands,  and  it 
is  not  thereafter  subject  to  other  disposition. 
I  L.  D.,  336,  392 ;  Nos.  1386,  1374. 


dati^uatMST  and  indbz. 


648 


Of  land  for  tpecUl  pnxpoces,  made  to  the 
end  that  the  GoTernment  may  enforce  them. 
I  L.  D.,  368;  No.  139X. 

Compensation  recommended  where  settler's 
claim  was  appropriated  to  Government  use. 
I  L.  D.,  307;  No.  183. 

■ 

Claims  initiated  prior  to  order  of,  should  he 
protected  if  compatible  with  public  interests. 
I  L.  D.,  451;  No.  xox6. 

Lands  constituting  Government  reservations 
are  not  subject  to  pre-emption  or  homestead 
claims  and  upon  relinquishment  are  regarded 
as  a  distinct  class  of  public  lands ;  it  has  been 
customary,  when  Congress  intended  to  open 
them  to  entry,  to  express  such  intention 
plidnly;  otherwise  they  are  subject  only  to 
appraisal  and  sale.  2  L.  D.,  604;  No.  1096 ; 
see  N08.  1102a,  1 1 16,  z  168,  1647. 

The  theory  of  the  appraisal  before  sale  of 
these  lands  is  that  time  enhances  their  value 
by  the  increase  of  population  around  them.  2 
L.  D.,  610;  No.  1 1 16. 

No  mere  de  facto  reservation  or  appropria- 
tion can  defeat  the  rights  of  qualified  claim- 

anu  to  the  public  land.    2  L.  D.,  849 ;  No. 
z8i6. 

Are  created  by  law  or  order,  and  not  by 
mere  markings  on  the  official  plats,  whether 
of  saline,  swamp,  mineral,  or  timbered  lands; 
qualified  claimants  have  the  right  to  claim 
lands  so  marked,  and  to  show  that  they  are 
not  of  the  character  indicated.  2  L.  D.,  847; 
No.  1816. 

The  failure  of  the  plats  to  show  the  saline 
duvacter  of  a  tract  does  not  subject  it  to  en- 
tiy;  it  is  reserved  by  the  law,  and  not  by 
markings  on  the  plats.  2  L.  D.,  851 ;  No. 
i8z6. 

Unlawful  settlement  on  abandoned  reserva- 
tions (military)  is  trespass.  2  L.  D.,  822; 
No.  2046. 

Klamath  River,  Indian,  California,  has  been 
maintained  since  passage  of  act  of  April  8, 
1864 ;  when  selections  for  the  Indians  within 
it  are  made,  the  question  of  restoring  the  re- 
maining lands  to  the  public  domain  will  be 
considered.    2  L.  D.,  460;  No.  652. 

Fort  Berthold  (Indian)  Montana  and  Dakota, 
made  by  executive  order  May  12,  1870 ;  the 
greater  part  fell  into  a  prior  withdrawal  for  the 


Northern  Pacific  Railroad  by  executive  order  of 
July  13,  1883,  restoring  it  to  the  public  do- 
main ;  no  rights  by  settlement  were  acquired 
in  it.    2  L.  D.,  520;  No.  Z406. 

Crow  Indian,  Montana;  the  Indian  title 
was  confirmed,  not  acquired,  by  the  treaty 
of  1868;  the  Northern  Pacific  Railroad  may 
not  take  materials  for  construction  from  it, 
because  it  was  not  public  land  at  date  of  the 
grant.     2  L.  D.,  520;  No.  1406. 

Bitter  Root  Valley,  Indian,  Montana,  above 
the  So- So  Fork,  did  not  pass  to  the  Northern 
Pacific  Railroad ;  under  act  of  June  15,  X872, 
but  fifteen  townships  were  to  be  sold  at  mini- 
mum price;  the  price  of  the  remainder  should 

be  fixed  at  double  minimum.  2  L.  D.,  675 ; 
No.  1602. 

Ute  (CJncompahgre  and  White  River),  Col- 
orado, opened  by  act  of  July  28,  1882,  with 
saving  of  rights  of  settlers  in  the  ten-mile 
strip  west  of  the  107th  meridian,  which  had 
been  mistakenly  surveyed  and  settled  on ;  the 
act  legalized  the  illegal  occupation,  nothing 
more ;  it  did  not  save  any  rights,  or  affect  the 
price  of  the  lands.    2  L.  D.,  730;  No.  725. 

Fond  du  Lac,  Minnesota;  Indians  may  not 
cut  timber  on  it  except  to  improve  the  land, 
and  only  after  approval  of  their  selections.  2 
L.  D.,  821 ;  No.  2040. 

Fort  Abercrombie,  military,  Minnesota, 
opened  by  act  of  July  15, 1882 ;  held  that  un- 
der the  act  one  who  had  cultivated  and  imp- 
proved  part  of  a  forty  since  187 1,  though 
never  actually  residing  on  it,  was  entitled  as 
against  one  who  had  begun  settlement  and 
residence  in  1881,  with  notice  of  the  prior  oc- 
cupation.   2  L.  D.,  206 ;  No.  393. 

Fort  Saint  John,  Louisiana,  was  not  re- 
served by  Congress  or  the  Executive,  but,  be- 
ing so  held  by  former  Governments,  did  not 
result  to  the  public  domain  on  acquisition  of 
the  country  by  the  United  States,  but  to  spec- 
ial governmental  use ;  it  was  sold  August  31, 
187 1.    2  L.  D.,  397 ;  No.  1306. 

Fort  Brooke,  Florida,  duly  relinquished  to 
the  Secretary  of  the  Interior  on  January  4, 
1883,  and  plat  of  same  sent  by  the  Commis- 
sioner to  the  local  office ;  said  plat,  without 
accompanjring  instructions,  did  not  open  the 
land  to  settlers ;  under  the  law  the  tract,  re- 
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duced  to  148. 1 1  acres,  must  be  ordered  into 
market  for  appraisal  and  sale,  and  was  not 
subject  to  settlement  claims.  2  L.  D.,  603, 
606;  Nos.  1096,  ti02a. 

Florida;  historical  sketch  of  military  reser- 
vations in.    2  L.  D.,  607;  No.  1 1 16. 

Fort  Cameron,  Utah,  though  abandoned,  is 
not  yet  restored  to  the  public  domain  ;  timber 
cutting  on  it  is  within  the  jurisdiction  of  the 
Land  Department;  settlement  on  it  is  tres- 
pass.    2  L.  D.,822;  No.  2046. 

Lands  within  the  Croyr  Indian,  released 
under  treaty  made  before,  but  not  ratified  un- 
til after  definite  location  of  the  railroad  were 
excepted  from  the  grant.  3  L.  D.,  158 ;  No. 
1447. 

No  part  of  lands  withdrawn  for  the  location 
of  a  reservation  subject  to  settlement  until 
after  survey.     3  L.  D.,  219;  No.  1 136. 

The  act  of  July  5,  1884,  is  general,  apply- 
ing to  abandoned  military  reservations  not 
encumbered  by  special  trusts.  3  L.  D.,  297  ; 
No.  1638. 

Claim  of  occupant  in  Hot  Springs  must  be 
presented  under  the  act  of  March  3,  1877. 
3  L.  D.,464;  No.  1640. 

The  Commissioner  of  the  Land  Office  is 
vested  with  discretionary  authority,  and  the 
withdrawal  made  by  him  of  land  supposed  to 
be  included  within  a  claim  is  legal  if  not  dis- 
approved by  the  Secretary.  3  L.  D.,  55; 
No.  1872. 

Adjustment  of  settlers'  claims  on  Sioux  In* 
dian  Reservation.  Report  of  special  agents 
to  Commissioner  McFarland,  January  2, 1885. 
3  L.  D.,  288 ;  see  also  No.  656. 

For  military  purposes,  how  acquired  and 
disposed  of.    3  L.  D.,  577;  No.  1641. 

Right  of  way  only  granted  as  an  easement 
to  railroad  company  through  Red  Cliff  Indian 
reservation.     3  L.  D.,  591 ;  No.  655. 

Lands  in  former  Sioux  Indian  reservation 
released  from  suspension.  3  L.  D.,  598 ;  No. 
656. 

Scope  of  executive  order  of,  for  public  pur- 
poses.   5  L.  D.,  49;  No.  661. 

For  a  public  purpose,  distinguished  from  a, 
for  the  benefit  of  a  railroad  grant.  5  L.  D., 
49;  No.  661. 


Inadvertent  notation  of  warrant  location  on 
local  office  records  does  not  constitute.  5  L. 
D.,  202  ;  No.  1527. 

Effect  of  informal  notation  of  record.  5  L, 
D.,  352 ;  No.  1536. 

As  effected  by  military  occupation.  5  L. 
D.,  376;  No.  1225. 

Exists  unti4  formal  order  of  revocation.  5 
L.  D.,432;  No.  1545. 

As  affected  by  order  of  the  President  with- 
drawing land  for  the  use  uf  Indians.  5  L.  D., 
432;  No.  1545. 

In  favor  of  school  grants  and  as  indemnity 
therefor.  5  L.  D.,  216;  No.  1662;  see  No. 
1664. 

When  brought  into  market  the  Commis- 
sioner of  the  General  Land  Office  shall  fix  the 
price  of.     5  L.  D.,  269  ;  No.  971. 

Under  consideration  in  section  2364,  R.  S., 
does  not  include  even-numbered  sections  in- 
creased in  price  on  account  of  a  railroad  grant. 
5  L.  D.,  269 ;  No.  971. 

Sale  of  military,  under  the  act  of  June  19, 
1874.     5  L.  D.,  103  ;  No.  1643. 

Santee  Sioux,  not  opened  to  entry  prior  to 
the  receipt  of  Indian  allotments.  5  L.  D., 
311;  No.  663. 

Distinction  between,  and  Indian  lands.  5 
L.  D.,  138,  343;  Nos.  1523,  X535. 

Sixteenth  article  of  treaty  of  April  29, 1868, 
did  not  reserve  the  land  described  therein  as 
"  north  of  the  North  Platte  River  and  east  of 
the  Big  Horn  Mountains."  5  L.  D.,  343 ; 
No.  1535. 

Entry  within  abandoned  military,  not  au- 
thorized by  the  act  of  July  5,  1884,  except  on 
settlement  prior  to  January  I,  1884,  and  con- 
tinuous occupation  thereafter.  5  L.  D.,  555, 
632;  Nos.  1646,  1647. 

The  disposition  of  all  abandoned  military, 
not  theretofore  disposed  of  governed  by  the 
act  of  July  5,  1884.     5  L.  D.,  632  ;  Nii.  1647. 

Settlement  prior  to  January  i,  1884,  pro- 
tected within  abandoned  military,  by  the  act 
of  July  5,  1884.     5  L.  D.,  632;  No.  1647. 

Act  of  1856  and  section  6,  act  of  June  12^ 
1858,  relative  to  military  reservations  in 
Florida  repealed  by  the  act  of  1884.  5  L.  D., 
632;  No.  1647. 
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Appraisement  of  military,  under  act  of  July 
5,  1884.    5  L*  D>  228;  No.  X645. 

Recommended  for  Fort  Caster  and  national 
cemetery.     5  L.  D.,  226 ;  No.  1644. 

Allotments  under  the  act  of  March  3, 18631 
were  protected  in  the  executive  order  open- 
ing the  Santee  Sioux  reservation  to  settlement 
and  entry,     5  L.  D.,  447 ;  No.  1633. 

See  Entry,  Mineral  Land,  Mining  Claim, 
Private  Claim,  Railroad  Grant. 


Residence. 

Laigely  a  matter  of  intent,  x  L.  D.,  89 ; 
No.  278. 

Presumed  to  be  with  family,  x  L.  D.,  ^  ; 
No.  278. 

Held  sufficient,  though  by  mistake  not  on 
the  claim,    i  L.  D.,  439;  No.  X043. 

Want  of  continuous,  may  be  excused  where 
good  faith  is  apparent,  and  no  adverse  claim 
has  intervened,    x  L.  D.,  77  ;  No.  266. 

Threats  of  violence  and  an  unfavorable  de- 
cision of  the  local  office  accepted  as  excusing 
want  of.    I  L.  D.,  43;  No.  232. 

Total  want  of,  not  excused  by  election  to  a 
public  office.  I  L.  D.,  95;  No.  283;  see 
No.  373. 

Nature  of  claim  or  relations  of  parties  to  the 
land  not  affected  by  the  act  of  June  4, 1880. 
X  L.  D.,  434;  No.  1018 

Upon  land  entered  through  fraud  does  not 
invalidate  the  claim.    3   L.   D.,  299;  No. 

444. 

Where  party  prevented,  by  the  force  and 

violence  of  occupying  claimant,  held  sufficient. 
3  L.  D.,  368 ;  No.  653. 

Two  separate  residences  may  not  be  main- 
tained upon  public  land  under  two  separate 
laws  either  of  which  exacts  a  continuous  resi- 
dence.   3  L.  D.,  506;  No.  465. 

Want  of,  not  excused  on  ground  of  poverty 
in  case  stated.  3  L.  D.,  543;  No.  xx66;  see 
No.  629, 

Failure  in  residence  not  excused  by  bring- 
ing suit  in  the  courts  for  possession.  3  L. 
D.,  3705  No.  1x38. 
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As  the  tenant  of  another  confers  no  rights* 

3  L.  D.,  2S7;  No.  1x37. 

Temporary  absence  held  to  be  excused.  3 
L.  D.,  545.  564;  Nos.  1 167,  468. 

Not  to  be  maintained  by  occasional  visits 
to  the  land.     3  L.  D.,  533;  No.  1164. 

Climatic  reason  for  failure  to  reside  not  ac* 
cepted  in  the  absence  of  good  faith.  3  L.  D., 
533;  No.  1 1 64 

Climatic  reasons  as  an  excuse  for  want  of 
residence.    3  L.  D.,  462 ;  No.  460. 

May  be  maintained  in  the  upper  story  of  a 
building  erected  for  other  purposes.  3  L. 
D.,  562;  No.  468. 

Effected  through  a  combination  of  act  and 
intent.     4  L.  D.,  412 ;  No.  515. 

Discussed  generally.  4  L.  D.,  200,  301, 
4x2;  Nos.  1189,  502,  515. 

The  place  of  one's  domicil.  4  L.  D.,  200, 
330;  Nos.  1189,504. 

Place  of,  where  one's  family  resides.  4  L. 
D.»394;  No.  512. 

Established  from  the  time  the  settler  goes 
upon  the  land  with  the  intention  of  making 
his  home  there.    4  L.  D.,  330;  No.  504.* 

Must  be  both  continuous  and  personal.  4 
L.  D.,  200;  No.  1 1 89. 

Must  first  be  acquired  before  absences  will 
be  excused.    4  L.  D.,  167  ;  No.  491. 

Want  of,  excused  in  case  of  continued  sus- 
pension of  plat.     4L.  D.,  333;  No.  1198. 

Not  maintained  by  occasional  visits  to  the 
land.  4  L.  D.,  141,  235,  301 ,  308,  349,  413 ; 
Nos.  487,  1x93,  502,  1 196,  507,  515. 

Inhabitancy  must  exist  in  good  faith  to  the 
exclusion  of  a  home  elsewhere.  4  L.  D., 
301,  412;  Nos.  502,  S15. 

Total  want  of,  not  excused  by  poverty.  4 
L.  D.,  x86,  303 ;  Nos.  488,  502. 

Fear  of  bodily  danger  considered  as  an  ex- 
cuse.   4  L.  D.,  378;  No.  508. 

Forcible  ouster  excuses  failure  to  reside  and 
cultivate.    4  L.  D.,  333  ;  No.  1x98. 

Temporary  absences  excused  where  the 
circumstances  warrant  a  finding  of  good  faith. 

4  L.  D.,  56,  62,  80,  200,  260;  Nos.  1174, 

Ii75»  "76,  1189,499- 
The  quality  of,  not  considered  before  final 

proof  is  made.    4  L.  D.,  389;  No.  X58. 
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In  good  faith  cannot  be  maintained  upon 
two  tracts  at  tiie  same  time.  4  L.  D. ,  26, 462 ; 
Nos.  479,  526. 

Occupation  through  a  tenant  is  not.  4  L. 
D.,412;  No.  515. 

And  occupation  notice  of  claim.  4  L.  D., 
308;  No.  1 1 96. 

Holding  office  and  voting  in  another  county 

will  defeat  claim  of  residence.    4  L.  D.,  62 ; 
No.  1175. 

Dwelling-house  may  be  partly  on  land  not 
claimed.    4  L.  D.,  62;  No.  11 75. 

Established  by  concurrent  act  and  intention. 
5  L.  D.,  179;  No.  567. 

£.«tablished  from  the  moment  that  the  settler 
goes  upon  the  land  with  the  intention  of  mak- 
ing his  home  there.    5  L.  D.,  238;  No.  576. 

Must  be  continuous  and  personal.  5  L.  D., 
6;  No.  552. 

Absence  caused  by  judicial  compulsion  is 
not  abandonment.    5  L.  D.,  6 ;  No.  552. 

Temporary  absences  excused  by  sickness 
and  poverty.    5  L.  D.,  215  ;  No.  572. 

A\)sence  immediately  following  final  proof 

submitted  in  the  presence  of  an  adverse  claim 

indicative  of  bad  faith.    5  L.  D.,449;  No. 
1230. 
In  acquiring,  the  former  must  be  abandoned. 

5  L.  D.,  179;  No.  567. 

Once   established,   can    only   be   changed 

when  the  act  and  intent  of  the  settler  unite  to 

effect  such  change.     5  L.  D.,  6,  1 79;  No. 

552.  567- 

Claim   of,   not    consistent    with    apparent 

evasion  of  the  law.    5  L.  D.,  273 ;  No.  1221. 

Being  an  essential  in  both,  precludes  the 

assertion   of  a  homestead  and  pre  emption 

claim  at  the  same  time.  5  L.  D.,403;  No. 
592. 

Not  waived  by  the  act  of  May  14,  1880.  5 
L.  D.,  172;  No.  565. 

Of  a  public  official  presumptively  consis* 
tent  with  the  law  creating  the  office.  5  L. 
D.,  282;  No.  1222. 

Of  a  postmaster  presumed  to  be  within  the 

delivery  of  his  office.    5  L.  D.,  155;  No. 

5^4- 
In  case  of  Osage  entry.     5  L.  D.,  303 ; 

No.  662. 

Cultivation  and  improvement  not  the  equi- 
valent of.    5  L.  D.,  351 ;  No.  1223. 


Commutation. 

Required  as  under  the  pre-emption  law.  $ 
L.  D.,  675 ;  No.  598. 

Want  of,  not  excused  on  the  plea  of  poverty 
in  case  of  commutation.  5  L.  D.,  448 ;  No. 
595 ;  see  also  No.  629. 

Want  of  bonafide^  in  commutation  will  d^ 
feat  right  acquired  by  original  entry.  5  L. 
D.,  392;  No.  590. 

In  case  of  commutation  should  be  com- 
puted from  date  of  settlement.  5  L.  D.,  94 ; 
No.  556. 

Donation. 

And  settlement  must  be  contemporaneont 

under  the  donation  acts,     i  L.  D.,  279 ;  No. 
186. 

Within  the  Territory,  and  settlement  on  the 
tract,  must  be  shown  to  have  commenced 
within  the  statutory  period.  I  L.  D.,  279, 
284;  Nos.  186,  189. 

And  cultivation  must  be  in  good  faith.  I 
L.  D.,  297 ;  No.  185. 

Homestead. 

Dates  from  entry,     i  L.  D.,  94 ;  No.  282. 

An  essential  under  the  homestead  law.  i 
L.  D.,  78 ;  No.  267. 

No  credit  for,  while  the  land  is  covered  by 
the  entry  of  another.  I  L.  D.,  37,  46,  52  ; 
Nos.  219,  234,  240;  see  Nos.  247,  501,  516, 
563  ;  see  also  Falconer  vs.  Hunt  and  Webster, 
February  4,  1888.    6  L.  D.,  p.  512. 

Credit  for,  not  allowed  before  the  entryman 
is  a  qualified  citizen.     I  L.  D.,  36 ;  No.  226. 

The  absence  permitted  by  the  act  of  June  4, 
1880,  is  constructive,  i  L.  D.,  24, 434 ;  Nos. 
224,  1018. 

Actual,  personal,  and  continuous  presence 
on  the  land  not  essential  to.  I  L.  D.,  63 ; 
No.  252. 

Widow  cannot,  under  entry  in  her  own 
right,  claim  for,  during  the  lifetime  of  her 
husband.     I  L.  D.,  36;  No.  226. 

Not  required  of  the  heirs  or  devisee  of  de. 
ceased  entryman.  X  L.  D.,  636;  No.  213; 
see  No.  520. 

On  original  farm  will  not  be  held  as,  on  ad- 
joining farm  prior  to  entry  thereof,  i  L.  D., 
68 ;  No,  257. 
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Service  in  the  regular  Army  since  the  close 
of  the  rebellion  not  equivalent  to.  x  L.  D., 
98;  No.  288. 

Must  be  established  and  maintained  under 
additional  entry  where  the  original  was  pur- 
chased under  the  act  of  June  15,  1S80.  i  L. 
D.,  29 ;  No.  215. 

Of  one  year  required  in  case  of  additional 
homestead,  i  L.  D.,  100;  No.  238;  but  see 
No.  114. 

Actual  service  of  soldier  at  date  of  entry 
equivalent  to.     i  L.  D.,  362;  No.  1394. 

Good  faith  is  shown  by  making  home  on  the 
land,  and  improvements  thereon,  i  L.  D., 
63 ;  No.  252. 

Where  entryman  was  absent,  under  act  of 
June  4, 1880  (as  to  loss  or  failure  of  crops),  he 
was  constructively  residing  on  the  land.  2  L. 
D.,  29 ;  No.  286. 

Residence  is  established  the  instant  that  a 
settler  goes  upon  land  for  the  purpose  of  es- 
tablishing it ;  that  circumstances  prevent  his 
maintaining  the  residence  does  not  affect  the 
question.     2'L.  D.,  161 ;  No.  394. 

Contest  for  change  of,  will  not  lie  until  the 
expiration  of  six  months  and  one  day,  exclu- 
sive of  the  day  of  entry.  2  L.  D.,  69;  No. 
402 :  see  also  Nos.  358,  415. 

Where  one  can  show  that  he  was  guided  by 
an  unrevoked  though  erroneous  decision  of 
the  General  Land  Office  in  not  establishing  a 
residence,  he  is  protected.    2L.  D.,  154;  No. 

373- 
The   law  requires  a  homestead  settler  to 

commence  residence  on  the  land  within  six 

months  from  date  of  the  entry ;  but  the  act  of 

March  3,  i88x,  authorizes  the  Commissioner 

to  extend  this  period  for  six  months,  where 

climatic  reasons  have  prevented  the  residence. 

2  L.  D.,  145  ;  No.  287. 

Entry  July  14,  1880 ;  lumber  purchased  in 
November  following,  and  a  contract  made  for 
the  erection  of  a  house  before  January ;  com- 
pletion of  the  house,  and  residence  in  it,  pre- 
vented by  a  severe  winter;  contest  initiated 
March,  1 881,  and  residence  actually  begun  in 
April  following;  held  that,  under  act  March 
4,  x88l,  the  entry  should  be  allowed  to  stand; 
(see  also  p.  X63).    2  L.  D.,  145 ;  No.  287. 


The  land  is  the  entryman's  home,  if  he  es- 
tablished residence  on  it,  so  long  as  his  fam- 
ily occupy  it.     2  L.  D.,  82 ;  No.  360. 

Only  the  wife  shall  be  heard  to  prove 
change  of  residence  by  showing  that  her  hus- 
band deserted  her.     2  L.  D.,  81 ;  No.  360. 

The  law  requires  residence  in  person ;  one 
cannot  establish  a  residence  by  proxy  (by  a 
woman  not  a  member  of  entryman's  family). 
2  L.  D.,  146;  No.  243. 

Occupation  in  good  faith  of  his  house,  by 
mistake  built  thirty  yards  outside  of  the  lines 
of  his  claim,  is  a  constructive  residence  on 
the  land.     2  L.  D.,  46;  No.  335. 

One  remaining  on  his  claim  over  night  only 
once  or  twice  in  six  months  fails  to  establish  or 
maintain  a  legal  residence.  2  L.D.,74,  X44, 
152;  Nos  349,  277, 372. 

Cultivation  of  the  homestead,  with  tempo- 
rary sojourns  on  it,  but  with  actual  residence 
on  an  adjoining  tract,  is  not  a  compliance 
with  the  law ;  residence  on  the  homestead  is 
a  condition  precedent  to  title.  2  L.  D.,  X43 ; 
No.  277. 

One  living  and  doing  business  in  a  town, 
whose  wife  lived  with  him  and  was  also  en- 
gaged in  business,  cannot  hold  land  against 
those  seeking  homes  on  it,  by  meager  im- 
provements and  occasional  visits  (aggregating 
one  month  in  seven)  to  the  claim.  2  L.  D., 
159;  No.  392. 

The  question  of  residence  is  one  of  inten- 
tion, and  where  one  temporarily  absents  him- 
self for  the  purpose  of  earning  a  livelihood, 
not  intending  to  change  his  residence,  mean* 
time  cultivating  and  improving  the  land,  it  is 
excusable.     2  L.  D.,  157;  No.  387. 

Claimant  is  excused  from  residing  on  the 
land  (i)  where  residence  was  established  but 
cannot  be  maintained  because  of  official  du- 
ties elsewhere,  and  (2)  where  the  widow  or 
heir  of  the  settler  makes  claim.  2  L.  D.,  74; 
No.  349. 

The  facts  which  will  excuse  absence  must 
be  such  as  rendered  it  compulsory.  2  L.  D., 
1 52 ;  No.  372. 

Poverty  justifies  temporary  absences  for  the 
purpose  of  obtaining  means  wherewith  to  im- 
prove a  homestead.    2  L.  D.,  X49 ;  No.  325. 
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Absence  is  excused,  where  the  entryman 
shows  the  illness  of  his  wife  and  the  necessity 
of  taking  her  away  for  treatment,  together 
with  improvement  and  cultivation.  2  L.  D., 
156;  No.  381. 

Where  an  excuse  for  absence  is  offered, 
such  as  poverty  and  sickness,  and  the  evi- 
dence shows  a  mere  pretense  of  settlement, 
without  cultivation,  improvement,  or  estab- 
lishment of  a  residence,  it  will  not  avail  the 
claimant.     2  L.  D.,  142 ;  No.  383. 

An  official,  required  to  reside  personally  in 
a  town,  may  properly  leave  it  for  a  time  and 
establish  a  good  residence  on  public  land, 
where  he  intends  to  remove  his  family  and  re- 
main with  them  from  time  to  time.  2  L.  D., 
161 ;  No.  394. 

The  absence  required  by  performance  of 
official  duties  elsewhere  is  excusable  only 
where  an  actual  residence  on  the  land  was  es- 
tablished. 2  L.  D.,  I  xo,  147 ;  Nos.  346, 323 ; 
see  No.  564. 

Where  the  absences  aggregated  more  than 
six  months,  but  were  not  over  four  months  at 
any  one  time,  and  where  good  faith  in  cultiva- 
tion and  improvement  is  shown,  the  entry  may 
stand.    2  L.  D.,  X55 ;  No.  375. 

The  charge  against  a  young  woman  of  fail- 
ure to  establish  a  residence  is  not  sustained  by 
evidence  showing  the  building  of  a  house 
(with  other  improvements),  residence  in  it  for 
two  days,  and  going  into  service  for  the  pur- 
pose of  earning  money  to  improve  the  land. 

2  L.  D.,  162 ;  No.  395. 

Residence  under  the  law  begins  from  entry. 

3  L.  D.,  506;  No.  465. 

Keeping  a  house  in  town  to  which  the  fam* 
ily  return  from  time  to  time  not  in  itself  proof 
of  bad  faith.     3  L.  D.,  21 ;  No.  417. 

Temporary  absence  in  the  performance  of 

official  duties  not  considered  abandonment 

where  a  dona  fide  settlement,  followed  by 

residence,  preceded  such  absence.    3  L.  D., 
6;  No.  412. 

The  entryman  having  established  a  per- 
sonal, it  may  be  maintained  by  the  residence 
of  the  family.     3  L.  D.,  21 ;  No.  417. 

Adjoining  farm  entry  cannot  be  made 
without  residence  upon  original  tract  or  under 
new  entry.    3  L.  D.,  394;  No.  453. 


Failure  to  commence  held  to  be  reused 
by  climatic  and  other  reasons  beyond  the  set- 
tler's control.     3  L.  D.,  48 ;  No.  420- 

And  cultivation  must  be  shown  for  not  less 
than  one  year  in  case  of  entryman  who  has 
credit  for  four  years'  military  service.  3  L. 
D.,  582 ;  No.  472. 

Commences  with  entry.  4  L.  D.,  462 ;  No. 
562. 

Generally  discussed.  4  L.  D.,  433;  No. 
520. 

A  proper  element  in  commutation  proof. 
4  L.  D.,  347.  384.  478;  Nos.  507,  510,  528. 

A  term  of  six  months'  residence  after  entiy 

not  essential  in  commutation.  4  L.  D.,  418 ; 
No.  5x8. 

Of  widow  and  heirs  not  required.*  4  L. 
D.,  433 ;  No.  520. 

Insufficient,  not  excused  on  climatic  plea  in 
the  absence  of  good  faith.  4  L.  D.,  348, 
393;  Nos.  507,  511. 

Commences  from  date  of  entry.  5  L.  D., 
406 ;  No.  592. 

Period  of,  abridged  by  section  2305,  R.  S., 
but  the  quality  of,  is  unchanged  thereby.  5 
L.  D..  207 ;  No.  573. 

Actual  length  of  military  service  should 
be  deducted  from  required  period  of.  5  L.  D., 
630;  No.  605. 

Length  of  service,  not  term  of  enlistment, 
determines  the  amount  of  time  to  be  deducted 
from  period  of,  if  the  soldier  was  discharged 
on  account  of  disability  existing  before  en- 
listment.    5  L.  D.,  674 ;  No.  607. 

Want  of,  not  excused  on  the  plea  that  the 

land  required  irrigation.     5  L.  D.,  296;  No. 

585. 
If  alleged  before  required  by  the  statute  it 

must  be  shown  in  good  faith.    5  L.  D.«  440 ; 

No.  1228. 

Pee-emption. 

The  period  of»  is  a  matter  of  departmental 
regulation.     I  L,  D.,  493 ;  No.  1036. 

The  rule  requiring  six  months  should  not 
be  enforced  indiscriminately  where  good  faith 
is  otherwise  shown,  i  L.  D.,  493;  No. 
1036. 

Credit  for,  on  abandoned  pre-emption  claim 
not  allowed  on  attempted  transmutation,  i 
L.  D.,  485 ;  No.  1035. 
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Credit  allowed  for  previous,  on  transmuta- 
tion of  filing  to  homestead  entry,  i  L.  D., 
355 ;  No.  1376. 

Allowed  as  a  pre-emptor  while  the  land  was 
covered  by  the  settler's  timber-culture  entry,  i 
L.  D.,  58;  No.  247. 

The  original  settlement  must  be  followed 
by  occupancy  as  the  home  of  the  settler.  2 
L.  D.,  637;  No.  1091. 

A  failure  to  follow  up  settlement  by  estab- 
lishing a  residence,  divests  the  person  of  all 

rights  acquired  by  the  settlement.     2  L.   D., 
574 ;  No.  384. 

Pretending  to  occupy  a  shanty,  near  his 

employer's  claim,  without  stove  or  cooking 

utensils,  and  for  seven  months  of  cold  weather 

occupying  the  house  on  his  employer's  claim, 

is  not  legal  residence.     2  L.  D.,  602;  No. 
1090. 
A  pre-emptor  must  reside  on  the  tract  to 

date  of  his  entry;  where  Ke  made  homestead 

entry  on   February   1 1   and   resided  on  the 

homestead  until  April   I,  following  date  of 

final  proof,  his  application  for  entry  should  be 

rejected.     2  L.  D.,  622 ;  No.  1074. 

One  sleeping  on  his  claim  in  a  pen,  or  in 
the  open  air,  and  intending  to  erect  a  habi- 
table dwelling  so  soon  as  his  means  or  occu- 
pation permits,  maintains  a  satisfactory  resi- 
dence.   2  L.  D.,  624;  No.  mo. 

Threats  and  other  acts  of  intimidation  by 
a  violent  man  may  excuse  failure  to  maintain 
a  residence,  which  has  been  already  estab- 
lished in  good  faith.  2  L.  D.,  602;  No. 
1090. 

Building  and  occupation  (peaceable)  of  a 

house  by  a  young  man  within  twenty-five  feet 
of  a  house  built  by  a  young  woman,  during 
her  absence,  both  houses  being  built  near  a 
spring,  are  not  in  themselves  acts  of  intimida- 
tion.   2  L.  D.,  630;  No.  1 113. 

Must  first  be  established  in  good  faith  bew 
fore  excuses  for  absence  will  be  accepted.  3 
L.  D.,  107 ;  No.  30. 

Using  the  land  as  a  herding  place  for  cattle 
while  the  settler  resides  elsewhere  is  not  con- 
templated by  the  preemption  law.  3  L.  D., 
87;  No.  1 1 26. 

Having  been  established,  and  good  faith 
appearing,  the  excuses  for  absence  will  be  ac- 
cepted.   3  L.  D.,  no;  No.  11 30. 


Where  a  pre -emptor's  dwelling  is  partly  on 
the  land  the  law  is  satisfied.  3  L.  D.,  321 ; 
No.  I   53. 

By  the  heir  of  pre-emptor  not  required.  3 
L.  D.,  345  ;  No.  1 142. 

PrC'Cmptor  allowed  further  time,  within  the 
statutory  period,  to  make  residence  and  show- 
ing thereof.     3  L.  D.,  375;  No.  1 144. 

Pre-emptor  may  carry  on  business  elsewhere 
than  on  the  land,  provided  that  he  resides 
thereon.     3  L.  D.,  223  ;  (note)  No.  896. 

No  defiuit«  period  fixed  by  law.  5  L.  D., 
94;  No.  556. 

Of  pre  emptor  available,  under  act  of  May 
14,  1880,  on  transmutation.  5  L.  D.,  1 18; 
No.  560. 

See  Abandonment y  Final  Proof, 


Res  Judicata. 

The  decision  of  the  head  of  a  Department 
is  binding  upon  his  successors,  i  L.  D., 
232;  No.  1 281. 

Cancellation  of  an  entry  and  award  of  the 
land  to  another  is  a  final  adjudication.  I  L. 
D.,  362;  No.  1394. 

Irregularity  of  proceeding  warrants  the 
Commissioner  of  the  General  I^nd  Office  in 
reviewing  the  decision  of  his  predecessor,  i 
L,  D.,  362,  366 ;  Nos.  1394,  1397. 

Authority  of  Secretary  to  set  aside  the  ap- 
proval of  his  predecessor  on  list  of  railroad 
selections  questioned,     i    L.    D.,  378;  No. 

'399- 

Decision  of  Board  of  Equitable  Adjudica- 
tion is  final  and  conclusive.  I  L.  D.,  411; 
No.  1060. 

Doctrine  of,  applicable  where  the  case  falls 
within  a  particular  class  covered  by  former 
decision.     I  L.  D.,  504;  No.  1710. 

Though  the  questions  involved  in  a  private 
claim  may  be  similar  to  those  settled  in  a 
prior  case  the  confirmee  has  the  right  to  a  full 
hearing.     I  L.  D.,  246;  No.  1280. 

Action  of  the  War  Department  on  matters 
within  its  jurisdiction  must  be  accepted  by 
this  Department  as  conclusive.  I  L.  D.|  168 ; 
No.  X682. 


650 


6UFPLEMBNT  AND  IKDBX. 


Doctrine  not  applied  where  the  question 
appeared  to  have  received  bat  little  considera- 
tion.    I  L.  D.,  173 ;  No.  1270. 

This  Department  should  accept  as  final 
what  was  so  regarded  by  the  proper  Depart- 
ment having  charge  of  the  interests  of  the 
Government.     I  L.  D.,  173 ;  No.  1270. 

The  tribunal  created  to  execute  a  decree 
cannot  go  behind  it.  I  L.  D.,  181 ;  No. 
1272. 

The  final  location  of  one  of  several  con* 
tiguous  claims  does  not  preclude  full  exami- 
nation in  the  location  of  the  remainder,  though 
it  may  result  in  conflict  with  the  previous  ad- 
judication.     I  L.  D.,  213;  No.  1291. 

The  question  of  the  right  of  purchase  un- 
der Sec.  2,  Act  of  June  15,  1880,  was  decided 
and,  there  having  been  no  appeal,  is  elimi- 
nated from  consideration.  2  L.  D.,  94;  No. 
299. 

A  contested  B's  homestead  entry,  and  C  in- 
terpleaded, alleging  settlement  and  improve- 
ment prior  to  B ;  the  contest  and  interplea 
were  dismissed,  and  the  land  was  declared 
open  to  entry ;  then  B  made  additional  entry, 
and  C  contested  it,  alleging  as  before ;  the 
question  of  the  priority  of  settlement  and  of 
right  based  on  it  is  not  res  judicata,  2  L.  D., 
121;  No.  311. 

Where  surveyor-general  refused  to  issue 
certificates  of  location  (Louisiana  donation), 
and  appeal  was  taken  and  afterwards  with- 
drawn, the  question  is  res  judicata.  2  L.  D., 
394;  No.  1303. 

Where  mistake  or  fraud  (m  certifying  rail- 
road lands  to  a  State)  is  not  alleged,  the  case 
will  not  be  reopened  for  the  purpose  of  mak- 
ing a  different  disposition  of  the  land,  because 
a  different  rule  in  relation  to  such  claims  may 
subsequently  prevail.      2   L.   D.,   497;  No. 

1414. 
Where  a  claim  (pre-emption)  to  lands  In 

railroad  limits  was  rejected  under  the  rules, it 
is  res  judicata  between  the  claimant  and  the 
company,  though  the  ruling  causing  the  re- 
jection has  since  been  changed.  2  L.  D., 
499,  501 ;  No.   1419,  143s ;  see  Nos.   1449, 

495,  1504,  XS34, I544»  ^SS^*  1557- 

A  question  decided  finally  in  a  contest  be- 
tween A  and  B  may  not  be  again  brought  up  \ 


by  protest  by  B  against  the  reception  of  A's 
final  proofs  (pre-emption).  2  L.  D.,  594; 
No.  1095. 

Where  the  same  matter  has  been  actually 
tried,  or  so  in  issue  that  it  might  have  been 
tried,  it  is  not  again  admissible.  2  L.  D., 
595 ;  No.  1095. 

Doctrine  of,  will  apply,  notwithstanding 
the  allegation  that  the  decision  was  founded 
upon  error  of  fact  and  law.    3  L.  D.,  21 ;  No. 

417. 

An  adjudication  that  certain  land  was  not 

excepted  from  a  railroad  grant  by  a  rancho 

claim,  will  not  bar  application  by  the  same 

person,  for  said  land,  on  the  allegation  that 

it  was  excluded  from  the  grant  by  a  prc^ 

emption  claim.     3  L.  D.,  Z23;  No.  1449. 

Case  is  not,  because  the  tract  involved  had 
been  applied  for  by  another  person  and  was 
awarded  to  the  railroad  company.  3  L.  D., 
168;  No.  1452. 

The  decision  by  the  head  of  a  Department 
is  binding  upon  his  successors,  subject  to  cer- 
tain exceptions.  3  L.  D.,  196, 537, 559,  595  ; 
Nos.  1676,  1479,  1701,  1730. 

Identity  in  the  thing  sued  for,  in  the  cause 
of  action,  in  the  person. and  parties,  and  in  the 
quality  of  the  persons  must  exist  to  make  the 
case.    3  L.  D.,  199;  No.  Z676. 

Settlements  acquiesced  in  for  many  years 
will  not  be  reopened.     3  L.  D.,  364;  No. 

32. 

The  head  of  a  Department  will  not  review 
the  action  of  his  predecessor  save  in  excep* 
tional  cases.    4  L.  D.,  6, 252,  323, 482;  Nos. 

1732*  1494.503.1340- 
Acts  done  under  a  law  m  force  are  not  af« 

fected  b*'  a  subsequent  repeal  of  the  law.    4 

L.  D.,  476;  No.  781. 

Rule  of,  will  not  prevent  review  of  decision 

rendered  by  a  former  head  of  the  Department 

under  mistake  of  fact.    4  L.  D.,  120 ;  No 
769. 

That  the  former  decision  cannot  be  exe- 
cuted should  be  considered.  4  L.  D.,  120; 
No.  769. 

Plea  of,  will  not  be  entertained  where  the 
decision  has  not  been  carried  into  execution 
and  the  case  falls  within  the  terms  of  the  act 
of  April  21, 1876.    4  L.  D.y  208;  No.  1491. 
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Doctrine  defined  and  case  distinguished.  4 
L.  D.,  428,  208;  Nos.  1507,  1491. 

Rule  of,  not  applied  where  the  issue  was 
solely  between  the  claimant  and  the  Govern- 
ment.   4  L,  D.,  249,  405 ;  Nos.  495,  1504. 

Judgment  having  gone  to  patent  it  is  too 
late  to  invoke  the  act  of  April  21, 1876.  4 
L,  D.,  251;  No.  1494. 

Not  held  where  due  notice  of  decision  and 
right  of  appeal  were  not  allowed.  4  L.  D., 
279;  No.  X497. 

Approval  of  entry  not,  where  it  was  pre- 
sumably under  subsequent  consideration.  4 
L.  D.,  286;  No.  1260. 

Former  action  of  Department  in  adroinis. 

trative  matter  not  conclusive.  4  L.  D.,  313 ; 
No.  1335. 

Plea  of,  not  good  when  the  tribunal  had 
no  jurisdiction  over  the  subject  decided.  4 
L.  D.,  460;  No.  1510. 

Decision  of  the  Commissioner  as  to  priority 
between  two  parties  will  not  preclude  his  suc- 
cessor from  passing  on  the  final  proof  subse- 
quently  offered  by  the  successful  party.  4  L. 
p.,  558;  No.  544. 

Refusal  to  recommend  suit  to  set  aside  pat- 
ent not  conclusive  as  to  succeeding  head  of 
the  Department  on  the  presentation  of  new 
ground  for  such  action.    4  L.  D.,  577  ;  No. 

839. 

Stability  of  titles  preserved  through  doctrine 

of.     5  L.  D.,  185  ;  No.  957. 

Not,  except  when  in  issue  before  the  adju- 
dicating tribunal.    5  L.  D.,  320 ;  No.  X348. 

Not  applicable  in  case  stated.  5  L.  D., 
49;  No.  66x. 

Final  adjudications  will  not  be  disturbed. 
5  L.  D.,  185,  243,  613;  Nos.  957,959. 1354- 

The  final  decision  of  the  head  of  the  De^ 
partment  is  binding  on  his  successor.  5  L.  D., 
3X»  5«f  483;  Nos.  X742,  661,  X350. 

Final  decision  of  the  head  of  a  Department 

reviewed  on  new  facts.  5  L.  D.,  X07;  No. 
1521. 

Adjudications  of  the  Department  not  dis- 
turbed on  alleged  error  in  construing  the  law. 
5  L.  D.,  243;  No.  959. 

Final  decisions  of  the  General  Land  Office 
not  conclusive  as  to  new  parties  claiming  be- 
fore the  DepartmenL  5  L.  D.,  12;  No. 
X515. 


Action  of  the  local  officers  under  direction 
of  the  General  Land  Office  will  not  pi'eclnde 
a  different  judgment  on  the  final  disposition 
of  the  case.     5  L.  D.,   X74p  610 ;  Nos.  956, 

997- 

The  Department  in  considering  an  entry  on 

final  proof  is  not  concluded  by  a  former  de- 
cision of  the  General  Land  Ofiice.  5  L.  D., 
49;  No.  66x. 

The  adjudication  of  a  claim  under  one  law 
will  not  bar  a  subsequent  application  for  the 
same  land  under  a  different  law.  5  L.  D., 
4x5 ;  No.  X544. 

A  final  decision  against  a  right  asserted  un- 
der the  pre  emption  law  is  no  bar  to  a  claim 
by  the  same  person  for  the  same  land  under  a 
different  law.    5  L.  D.,  566;  No.  1552. 

Rule  ofp  not  applied  where  the  issue  is 
solely  between  the  Government  and  applicant. 
5  L.  D.,  333;  No.  X534. 

Final  adjudication  in  the  Department  pre- 
cludes further  adjudication  by  the  General 
Land  Office.     5  L.  D.,  613;  No.  1354. 

Determination  of  rights  as  between  settlers 
and  a  railroad  company  will  not  preclude  sub> 
sequent  consideration  of  the  status  of  the 
lands  under  said  settlement  claims  in  determ- 
ining the  right  of  the  company  as  against  the 
Government.     5  L.  D.,  661 ;  No.  X557. 

Effect  given  the  decision  of  a  Federal  court 
though  the  Government  was  not  a  party.  5  L. 
D.,  88,  91 ;  No.  1520. 

See  AceountSt  Scrip, 


Review. 
See  ConUst,  Practice, 


Revised  Statutes. 

Were  the  legislative  declaration  of  the  law 
when  adopted.    4  L.  D.,  7 ;  No.  1732. 

Adoption  of  did  not  annul  former  construc- 
tions.   4  L.  D.,  7;  No.  1732. 

See  Statutes, 


Riglit  of  Way  and  Station  Qroundt, 

See  Railroad  Grant, 
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Saline  Land. 


Saline  lands  not  expressly  reserved  by  law 
or  order,  but  merely  by  markings  on  the  offi- 
cial plats,  are  subject  to  agricultural  claim  on 
proof  of  non<^aline  character,  and  the  claim 
relates  back  to  date  of  settlement  or  filing. 
2  L.  D.,  847 ;  No.  i8l6. 

The  failure  ^f  the  plats  to  show  the  saline 
character  does  not  subject  the  land  to  entry, 
for  the  statute  reserves  all  salines,  whether 
marked  on  the  plats  or  not.  2  L.  D.,  851; 
No.  x8i6. 


School  Land. 

On  which  settlement  or  cultivation  was 
found  at  survey  did  not  pass  to  the  State 
(Cal.)    I  L.  D.,  336,  401;  Nos.  1386,  1033. 

On  failure  of  settler,  prior  to  survey,  to 
perfect  his  claim,  the  title  to  the  land  vests 
in  the  State  (Cal.)  as  of  the  date  of  survey. 
I  L.  D.,  401;  No.  1033;  but  see  No.  438. 

The  right  of  settler  on,  prior  to  survey,  is 
personal  and  cannot  inure  to  the  benefit  of 
another,     i  L.  D.,  401 ;  No.  1033. 

Indemnity  selection  is  not  confirmed  by  the 
act  of  1877,  if  the  basis  therefor  was  found 
in  place  and  subject  to  the  grant  (California). 
I  L.  D.,401;  No.  1033, 

Certification  on  indemnity  selection  of  land 
to  which  a  prior  adverse  right  had  attached 
is  null  and  void,  i  L.  D.,  494 ;  No.  1027  ; 
see  Nos.  829,  1490. 

Selection  void  where  the  basis  therefor  was 
found  in  place,     i  L.  D.,  494 ;  No.  1027. 

Settler  prior  to  survey  claiming  as  a  pre- 
emptor  must  assert  his  claim  within  the 
legal  period  or  the  right  of  the  State  will 
take  effect  as  of  the  date  of  survey  (Colorado). 
I  L.  D.,  630;  No.  1652;  but  see  No.  438. 

The  legal  title  remains  in  the  Government, 
the  land  being  only  reserved  for  a  prescnbed 
purpose  (Utah),     i  L.  D.,  632;  No.  1653. 

Failure  of  settler  before  survey  to  assert  his 
claim  within  statutory  period  does  not  inure 


to  the  benefit  of  the  reservation  (Utah),      i 
L.  D.,  632 ;  No.  1653. 

Distinction  noted  between  the  "grant" 
made  to  California  and  the  <*  reservation  "  for 
Utah.     X  L.  D.,  632 ;  No.  X653. 

Settlers  upon,  under  act  of  X853,  should 
submit  final  proof  within  reasonable  time  after 
survey.    3  L.  D.,  233  ;  No.  438. 

Settlement  upon,  when  the  grant  therefor 
takes  effect  defeats  the  claim  of  the  State.  3 
L.  D.,  229;'  No.  438. 

Claim  of  homesteader,  where  settlement 
was  made  after  survey  sent  to  the  Board  oi 
Equitable  Adjudication.    3  L.  D.,  383 ;  No. 

449- 

Indemnity  selections,  circular  instructions. 
4L.  D.,  79;  No.  153. 

Basis  of  indemnity  selection  to  be  indicated. 

4  L.  D.,  79  ,  No.  153. 

For  lands  not  in  place  the  basis  of  selec- 
tion indicated  by  description  of  fractional 
township.    4  L.  D.,  79;  No,  153. 

Area  of  tract  selected  used  as  a  basis  in 
case  of  lands  not  in  place.    4  L.  D.,  80;  No. 

153. 
The  right  of  a  settler  on,  prior  to  survey 

not  transferable.     4  L.   D.,  169;  No.  1656; 

see  No.  1664. 

The  Territory  (W.  T.)  cannot  control  or 
make  disposition  of.    4  L.  D.,  390 ;  No.  x66x. 

Possession  entered  into,  after  survey,  under 
Territorial  authority  not  legal.  4  L.  D., 
390;  No.  1661. 

Order  of  March  24,  1885,  suspending  ac- 
tion on  mineral  applications  for  school  lands 
revoked.    4  L.  D.,  531 ;  No.  765. 

The  grant  of,  is  of  single  minimnm  land. 

5  L.  D.,  543;  No.  1663. 

Reservation  of,  bars  sale  and  entry  as  fully 
as  an  absolute  grant.  5  L.  D.,  216;  No. 
1662. 

Settlement  on,  before  survey  (Montana  Ty.) 
5  L.  D.,  14;  No.  1211. 

Settlement  claim  on,  confined  to  settler  be- 
fore survey.  5  L.  D.,  408;  No.  593;  but  see 
No.  1664. 

Indemnity  allowed  for  losses  occasioned  by 
settlement  before  survey.  5  L.  D.,  2l6,  543; 
Nos.  1662,  X663. 
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The  State  (California)  not  authorized  to  se- 
lect doable  minimum  land  in  lieu  of  lost 
school  sections.    5  L.  D.,  543  ;  No.  1663. 

The  act  of  May  20,  i8a6,  construed  by  sub- 
sequent legislation.     ^L.  D.»  543;  No.  1663. 

llie  acts  of  May  20, 1826,  and  February  26. 
1859,  determine  what  lands  are  subject  to  in- 
demnity selection.     5L.  D.,  543;  No.  1663. 

Indemnity  for  losses  occasioned  by  frac- 
tional sections  l!kken  under  the  act  of  Febru- 
ary 26,  1859  (W.  T.)  5  L.  D.,  216;  No. 
1662. 

Approved  indemnity  selections  are  reserred, 
as.    5  L.  D.,  216;  No.  i66a. 

Authority  of  county  commissioners  to  make 
indemnity  selections  under  the  act  of  1853 
(W.  T.)    5  L.  D.,  216  ;  No.  1662. 

Informal  notation  on  the  record  does  not 
constitute  a  rejection  of  the  selection.  5  L. 
D.,  352;  No.  1536. 

Selections  in  Colorado  in  lieu  of  mineral 
lands  in  sections  16  and  36;  circular  pro- 
visions.   5  L.  D.,  696;  No.  129. 

See  Mineral  Laud,  Siatet  and  Ttrritories, 
Timber  Trespass. 


Scrip. 

Identity  of  assignee  must  appear,  i  L.  D., 
500 ;  No.  1666. 

Erasures  in  assignment  of,  must  be  ac- 
counted for.     I  L.  D.,  301 ;  No.  1668. 

Assignment  of,  in  blank  not  accepted.  I 
L.  D.,  351;  No.  1669. 

Assignment  of,  required  from  the  legal  rep- 
resentative of  the  party  to  whom  it  was  is- 
sued.    1  L.  D.,  302;  No.  1670. 

Attorney  in  fact  must  show  authority  for 
assignment  of.     I  L.  D.,  302 ;  No.  167 1. 

Two  pieces  for  one  hundred  and  sixty  acres 
each  may  issue  in  lieu  of  one  for  three  hundred 
and  twenty  acres,     i  L.  D.,  303 ;  No.  1672. 

Ia>cation  of,  prior  to  survey,  i  L.  D,, 
431 ;  No.  1048. 

Porterfield,  may  be  located  upon  offered  or 
nnoffered  land,     i  L.  D.,  497 ;  No.  2x07. 

No  mere  de  facto  appropriation  will  defeat 
a  Porterfield  location.  I  L.  D.,  497;  No. 
2107. 
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Returned  if  the  entry,  made  by  specific  lo- 
cation fails.     I  L.  D.»533;  No.  1598. 

Sioux  half-breed  may  not  be  located  on  land 
withdrawn  for  a  railroad  (Northern  Pacific) 
while  an  Indian  reservation,  and  afterwards 
released.     2  L.  D.,  520;  No.  1406. 

Supreme  Court,  is  money  within  the  mean- 
ing of  section  2262,  Revised  Statutes.  2  L. 
D.,  599;  No.  1082. 

Valentine,  may  not  be  located  on  lands 
valuable  mainly  for  pine  timber  within  the 
reservation  in  Michigan  for  the  Ottawa  and 
Chippewa  Indians.     2  L.  D.,  190 ;  No.  648. 

Valentine  may  not  be  located  on  a  tract  in 
Chicago,  formed  by  accretion  after  survey  on 
the  lake  shore  of  the  section,  2  L.  D.,  338 ; 
No.  1673. 

Valentine  may  be  located  on  lots  made  by 
union  of  small  tracts  in  adjoining  quarter- 
sections.     2  L.  D.,  460;  No.  1695. 

Valentine  may  not  be  located  on  land  cov- 
ered by  a  pre-emption  claim.  2  L.  D.,  594; 
No.  1095. 

Application  for  the  reinstatement  of  certain 
canceled  Chippewa  locations  in  ths  Mille  Lac 
reservation  refused  on  the  ground  that  the 
matteir  was  res  judicata.  3  L.  D.,  196;  No. 
1676. 

Lands  occupied  and  within  the  corporate 
limits  of  a  city  not  subject  to  Valentine  loca- 
tion.   3  L.  D.,  202;  No.  1677. 

Temporary  order  of  Commissioner  reserving 
land  from  appropriation  defeats  a  Porterfield 
location.     3  L.  D.,  217;  No.  1678. 

Lands  withdrawn  for  railroad  purposes  and 
restored  to  "homestead  and  pre-emption 
entry  only  "  not  Subject  to  Supreme  Court  lo- 
cation.    3  L.  D.,  319;  No.  1680. 

Authority  of  laiy  for  the  issue  of  Wyan* 
dotte  scrip  not  questioned.  3  L.  D.,  444;. 
No.  1679. 

Land  open  to  pre-emption  and  settlement 
subject  to  Wyandotte  location.  3  L.  D.,443.;. 
No.  1679. 

Sioux  half-bred  not  locatable  upon  "  occur 
pied"  land.     3  L.  D.,  557 ;  No.  1 1 69. 

Where  the  scrip  was  assigned  to  a  persoft 
unknown,  the  name  of  the  assignee  erased, 
and  the  claimants  inserted,  the  latter  is  re-> 
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quired  to  show  title  and  account  for  the  enu 
sure.    3  L.  D.,  142;  No.  1335. 

Failure  to  show  title  in  the  claimed  assignee 
of  indemnity  scrip  renders  it  unavailable  in 
his  name.  3  L.  D.,  44;  No.  1321. 
-  Valentine,  not  locatable  within  the  corporate 
limits  of  a  city  or  town  site.  5  L.  D.,  382 ; 
No.  1681. 

*<  Right  to  locate  Valentine  scrip  on  lake  front 
in  Chicago  res  judicata.  5  L.  D^,  382;  No. 
t66i. 

Applicant  for,  under  the  act  of  1858  must 
show  himself  to  be  the  legal  representative  of 
the  confirmee.    5  L.  D.,  570;  No.  1352. 

'Sioux  half-breed  may  be  reissued  in  smaller 
denomination  at  any  time  prior  to  location.  5 
L.  D.,  695  ;  No.  1682. 

See  Private  Claim,  Warrant* 


Seoretary  of  the  Interior. 

See  Land  Department 


Seleotione. 

See  under  Railroad  Grants  Schools^  States 
and  Territories,  and  Swamp  Grant, 


Settlement. 

Date  of,  is  question  of  mixed  law  and  fact. 
I  L.  D.,  444 ;  No.  1064. 

Of  unqualified  persons  is  invalid.  I  L.  D.» 
489;  No.  1031. 

Of  one  becoming  qualified  to  make,  while 
on  the  land,  dates  from  such  time,  i  L.  D., 
444;  No.  1064. 

Protected  under  act  of  May  14,  1880.  i 
L.  D.,  83;  No.  271. 

Date  of,  is  a  matter  of  proof  without  re- 
spect to  allegation  in  declaratory  statement. 
I  L.  D.,  444 ;  No.  1064. 

Of  no  avail  on  appropriated  land,  i  L. 
D.,  52 ;  No.  240. 

And  filing  considered  as  an  entry.  .  I  L. 

D-.  333 ;  No.  1361. 

On  entered  land  takes  effect  on  cancellation 
of  the  entry,  i  L.  D.,  112,  442;  Nos.  852, 
1046. 


Priority  of,  before  survey  when  marked  by 
boundaries  will  be  protected  as  against  subse* 
quent  settlers.     I  L.  D.,  414;  No.  1062. 

Prior  to  survey,  marked  by  distinct  bound- 
aries may  not  be  enlarged  to  the  injury  of 
subsequent  settlers,  i  L.  D.,  414,  431 ;  No». 
1062, 1048. 

Rights   extinguished  by  Executive  order 

creating  reservation.     I    L.   D.,  450;    No. 
1029. 

Required  on  town  lot,  includes  residence. 
I  L.  D.,  502;  No. -21 10. 

The  case  of  Atherton  v.  Fowler  will  not 
sustain  possession  in  violation  of  law.  I  L. 
D.,  423,  424 ;  Nos.  1054, 1066. 

Based  on  forcible    intrusion  confers  no 
right.     I  L.  D.,  424 ;  No.  1066. 

Recognized  though  made  outside  of  en- 
closure.    I  L.  D.,  424;  No.  1066. 

A  settler  is  a  person  who,  intending  to  in- 
itiate a  claim  under  any  law  of  the  United 
States  for  the  disposition  of  the  public  do* 
main,  does  some  act  connecting  himself  with 
the  particular  tract  claimed,  said  act  being 
equivalent  to  an  announcement  of  such  hts 
intention,  and  from  which  the  public  gener- 
ally may  have  notice  of  his  claim.  2  L.  D., 
628;  No.  21 1 1. 

From  the  moment  a  claimant  enters  in  per- 
son upon  land  open  to  such  a  claim  (pre-emp- 
tion), animo  manendi,  or  rather  with  the  in- 
tention of  availing  himself  of  the  provision 
of  the  tract  referred  to,  and  does  any  act  in 
execution  of  that  intention,  he  is  a  settler.  2 
L.  D.,  629;  No.  21 II. 

"  Actual  settler,"  as  found  in  Sec.  2382,  R. 
S.,  means  actual  resident.  2  L.  D.,  628; 
No.  21 II. 

An  «  actual  settler  "  in  the  Kansas  Trust 
and  Diminbhed  Reserve  is  one  who  has  made 
bona  fide  residence  and  improvement.  2  L. 
D.,  187 ;  No.  647. 

The  settler  (Oregon  donation)  is  the  actor 
in  securing  the  grant,  who  alone  represents 
the  claim ;  until  the  final  proofs  are  made  by 
him,  his  acts  are  the  acts  of  his  wife,  his  ne« 
gleet  her  neglect,  and  hi^  abandonment  her 
abandonment,     a  L.  D.,  81 ;  No.  360. 

Is  a  personal  act,  and  prior  to  such  an  act 
neither  the  owne|»hip  of  the  improvements,. 
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nor  residence,  cultivation,  or  improvement  by 
«n  agent,  can  have  any  legal  efTect.  2  L.  D., 
1 88;  No.  650. 

Must  be  the  act  of  the  claimant  himself,  and 
the  rights  dependent  on  it  are  not  enlarged  by 
the  prior  settlement  and  occupation  of  another, 
who  has  sold  his  pre-emption  rights  to  the 
claimant.     2  L.  D.,  560;  No.  1420. 

No  one  can  acquire  a  settlement  right  to 
the  public  land  by  virtue  of  acts  done  on  it  by 
an  agent.    2  L.  D.,  175;  No.  384. 

Work  on  a  tract  (digging  a  ditch)  done  for 
another  (a  corporation)  cannot  be  regarded  as 
an  act  of  settlement.  2  L.  D.,  173;  No. 
317. 

No  rights  are  acquired  by  settlement  while 

the  land  is  within  a  reservation  (Indian  or 
military).  2  L.  D.,  521,  604;  Nos.  1406, 
1096. 

By  driving  stakes  to  indicate  the  site  of  a 
house,  at  a  time  when  he  admits  the  right  to 
the  land  to  be  in  another,  one  does  not  per- 
form an  act  of  settlement.  2  L.  D.,184; 
No,  646. 

.  On  abandoned  homestead  claims,  uncan- 
celed, gives  no  rights ;  settler  must  exercise 
diligerce  in  ascertaining  the  fact  of  cancella- 
tion of  the  entries.     2  L.  D.,  89 ;  No.  320. 

On  land  covered  by  an  entry,  must  be  ac- 
companied by  residence,  or  other  evidence  of 
occupation,  in  order  to  take  effect  on  cancel- 
lation of  the  entry.     2  L.  D.,  26,  125;  Nos. 

3".  3"- 
Bona  fide  settlement,  or  improvements,  on 

land  bars  a  subsequent  application  under  the 

timber  and  stone  act.    2  L.   D.,  336 ;  No* 

«>93- 

Consists  in  substantial  improvement,  per- 
manent in  character,  with  intent  to  appropri- 
ate the  land.  3  L.  D.,  162,  295 ;  Nos.  1131, 
1 139. 

A  legal  claim  of  settlement  does  not  amount 
to  a  grant.    3  L.  D.,  318;  No.  900. 

Improvements  existing,  upon  an  abandoned 
claim  are  no  bar  to  settlement.  3  Lm  D.,  Ioo; 
No.  1124. 

Made  after  the  right  of  a  railroad  company 
had  attached,  but  prior  to  the  notice  of  with- 
drawal, is  protected  by  the  act  of  April  21, 
1876.     3  L.  D.,  277 ;  No.  1442. 


Not  required  of  desert  land  applicant.  3 
L.  D.,  326,  331;  Nos.  148,  149. 

Must  be  made  in  person  upon  unappro- 
priated land.    3  L.  D.,  380 ;  No.  1 147. 

Not  speculative  or  fraudulent  because  made 
near  prospective  townsite.  3  L.  D.»  434; 
No.  21 18. 

**  Picking "  a  small  patch  of  ground  and 
erecting  a  cross  are  not  acts  of.  3  L.  D.| 
162;  No.  1131. 

The  purchase  and  repair  of  improvements 
made  by  a  prior  settler  constitute  a  good  settle- 
ment.   3  L.  D..  345;  No.  1 142. 

Upon  appropriated  land  confers  no  right. 
3  L.  D.,  344,  553;  Nos.  440,  1088. 

Actual  date  of  settlement  may  be  shown 
on  contest  or  in  final  proof.  3  L.  D.,  380 ; 
No.  1 147. 

Upon  land  covered  by  a  homestead  entry 
confers  no  right  so  long  as  the  entry  remains 
uncanceled.    3  L.  E^.,  562 ;  No.  468. 

Where  two  settlers  were  on  land  covered 
by  desert  entry  at  the  date  of  its  cancellation 
a  partition  of  the  land  was  directed.  3  L. 
D.,  72  ;  No.  146. 

Joint  entry  allowed  in  case  of  conflicting 
settlements  before  survey.  3  L.  D.,  609 ; 
No.  1 171. 

Upon  unsurveyed  land  must  be  of  such  a 

character  and  so  notorious  that  the  public 

generally  may  have  notice  of  the  settler's 

claim.     3  L.  D.,  76;  No.  1 125. 

Must  be  in  good  faith.  4  L.  D.,  140;  No. 
1 186. 

Is  protected  only  under  legal  assertion  of 
right.    4  L.  D.,  387 ;  No.  1200. 

Claim  as  defined  by  filing  conclusive.  4 
L.  D.,  401 ;  No.  1503. 

Of  one  who  has  exhausted  his  pre-emptivt 
right  is  invalid.    4  L.  D.,  560;  No.  545. 

Not  followed  by  residence  confers  no  right. 
4L.  D.,  339;  No.  21 17. 

Of  an  alien  forms  no  foundation  for  a  valid 
claim.    4  L.  D.,  139;  No.  1186. 

Slightly  marked  on  heavily  timbered  land 
is  not  notice  as  to  the  extent  of  the  claim  out- 
side of  the  quarter.4eotioti  settled  upon.  4  L. 
D..  73;  No.  1 1 78. 

Made  with  notice  of  adverse  occupation.  4 
L.  D.,  170;  No.  1922! 
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Status  of  advene  existing  settlement  in  case 
of  simultaneous  relinquishment  and  applica* 
tion.    4  L.  D.,  125;  No.  1182. 

Rights  not  obtained  by  occupation  as  ten- 
ant.   4  L.  D.,  259,  412;  Nos.  498.  515. 

On  land  covered  by  entry  takes  effect  eo 
instanti  on  the  cancellation  of  the  same.  4 
L.  D.,  446 ;  No.  524. 

Prior  to  inception  of  adverse  claim,  good, 
though  made  after  filing.  4  L.  -D.,  424, 451 ; 
Kos.  1202,  1204. 

Priority  of,  considered  as  between  two  set- 
tlers upon  land  covered  by  an  entry.  4  L. 
D.,  410;  No.  516. 

Ruling  in  Atherton  v.  Fowler  applicable 
only  in  ^case  of  forcible  intrusion.  4  L.  D., 
140,  388;  Nos.  1 1 86,  1200. 

Not  recognized  as  valid  under  the  ruling  in 
Atherton  v.  Fowler.  4  L.  D.,  501 ;  No.  1207. 

Not  effected  through  trespass.  4  L.  D., 
388,  411  ;  Nos.  1200,  516. 

Rights  based  on  unlai^ful  possession  can* 
not  be  set  up  as  against  the  lawful  appropria- 
tion of  another.    4  L.D.,  560;  No.  545. 

The  basis  of  pre-emption.  5  L.  D.,  274; 
No.  1528. 

Should  give  notice  of  the  settler's  claim.  5 
L.  D.,  372 ;  No.  1224. 

On  segregated  land  confers  no  right  of  pre- 
emption.    5  L.  D.,  289;  No.  583. 

On  appropriated  tract  no  basis  for  claim  to 
adjoining  unappropriated  land.  5  L.  D.,  289 ; 
No.  583. 

Not  effective  if  made  on  land  covered  by 
an  entry.    5  L.  D.,  147,  238;  Nos.  563,  576. 

Thruugh  forcible  intrusion  confers  no  rights. 
5  L.  D.,  377 ;  No.  588. 

Claim  of  a  pre-emptor  who  has  exhausted 
his  right  of  no  avail.    5  L.  D.,  16 ;  No.  555. 

Under  contract  with  supposed  owner  not 
trespass.    5  I^.  D.,  238 ;  No.  576. 

No  new  act  of,  required  of  one  on  land  at 
the  date  of  its  becoming  subject  to.  5  L.  D., 
349 ;  No.  578. 

Priority  of,  considered  as  between  two  set- 
tlers on  appropriated  land.  5  L.  D.,  147, 
a38,  358 ;  Nos.  563,  576, 1217. 

On  school  lands  before  survey.  5  L.  D., 
14;  No.  121 1. 


On  restored  railroad  lands  wider  act  of  Jao* 
uary  13,  1881.     5  L.  D.,  165;  No.  109. 

Of  homesteader  is  protected  as  against  later 
settlers  for  three  months  only,  after  which 
period  the  next  settler  in  point  of  time,  who 
has  complied  with  the  law,  is  entitled  to  pri- 
ority.   5  L.  D.,  624 ;  No.  998. 

The  notice  given  by,  and  improvement  con- 
fined to  the  quarter  section  defined  by  the  public 
survey.     5  L.  D.,  141,  555;    Nos.  841,  1646. 

Purchase  of  improvements  equivalent  to 
making.     5  L.  D.,  238 ;  No.  576. 

Homestead. 

Settlement  prior  to  act  May  14, 1880,  could 
inure  to  the  settler's  benefit  only  under  sec- 
tion 2273,  Revised  Statutes.  2  L.  D.,  575  ; 
No.  1085. 

The  act  of  May  14, 1S80,  is  not  retroactive, 
so  as  to  cut  off  a  valid  adverse  interest  which 
had  attached  prior  to  its'  passage.  2  L.  D.» 
576;  No.  1085. 

On  a  tract,  afterwards  covered  by  a  home- 
stead  entry  which  (upon  contest,  rejected  for 
want  of  corroborating  witnesses)  was  relin- 
quished, takes  effect  immediately  upon  relin- 
quishment under  Sec.  3,  act  of  May  14, 1880, 
when  there  have  been  occupation  and  home- 
stead application.    2  L.  D.,  117 ;  No.  294. 

Under  Sec.  3,  act  May  14,  1880,  cannot  be 
made  on  land  covered  by  a  desert-land  entry. 
2  L.  D.,  a6;  No.  312. 

Under  Sec.  3,  act  May  14,  1880,  cannot  be 
made  on  land  not  subject  to  homestead  entry 
(mineral).    2  L.  D.,  35 ;  No.  295. 

A  person  resident  on  and  intending  to  take 
as  a  homestead  land  covered  by  an  uncanceled 
entry,  upon  cancellation  has  three  months 
within  which  to  file  his  claim.  2  L.  D.,  123 ; 
No.  311. 

One  may  not  have  the  benefit  of  a  home- 
stead settlement  initiated  while  tract  was  cov^ 
ered  by  his  own  timber-culture  entry,  in  the 
face  of  a  contest  against  it  for  default.  2  L. 
D.,  265 ;  No.  1870. 

A  settled  (pre-emption)  in  1879  and  filed 
April  20,  1880;  B  settled  on  April  27,  1880, 
and  filed  two  days  after ;  A  relinquished  May 
14,  and  made  homestead  entry  May  17, 1880; 
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held  tliat  B^s  settlement  took  effect  on  relin- 
quishment.   2  L.  D.,  6ao;  No.  1078. 

A  homestead  settler,  claiming  priority  over 
another  who  has  made  entry,  must  make  ap- 
plication for  the  land  within  the  prescribed 
period,  in  order  to  obtain  recognition  of  his 
rights;  he  cannot  have  them  considered  in  a 
contest  by  him  on  the  ground  of  fraudulent 
entry  or  abandonment.  2  L.  D.,  119,  620; 
Nos.  343,  1070. 

Where  two  settled  prior  to  survey  on  a 
ibrty,  agreeing  on  a  boundary,  and  both 
cLiimed  duly,  one  as  pre-emptor,  the  other  as 
homesteader,  they  may  make  joint  entry.  2  L. 
X>.>  585 ;  No.  1086. 

Where  there  was  improvement  by  two  set- 
llers  on  the  same  forty-acre  tract,  with  an 
agreed  boundary-line,  and  they  each  duly 
made  homestead  entry  embracing  it,  a  joint 
<cash  entry  is  allowed;  but  if  either  refuses 
to  unite  therein  within  ninety  days  from  no- 
tice, the  entire  tract  is  awarded  to  the  other. 
2  L.  D.,  104.  150;  Nos.  353,  330. 

Where  three  persons  embraced  a  forty-acre 
tract  in  their  homestead  entries,  the  entry  of 
one  of  them,  who  had  no  improvement  on  it 
prior  to  the  filing  of  the  plats,  must  be  can- 
celed.    2  L.  D.,  105  ;  No.  353. 

Where  one  was  actually  in  ix>ssession  of 
160  acres  at  the  passage  of  the  acts  of  March 
3, 1879,  ^^^  May  14, 1880  (though  prior  there- 
to he  could  enter  but  80  acres) ,  he  was  en- 
titled to  enter  it  as  a  homestead.  2  L.  D., 
141  ;  No.  382. 

Where  there  has  been  ^ana  fide  settlement 
and  a  pre-emption  or  homestead  claim  duly 
made  after  filing  uf  the  plats,  a  temporary  ab 
sence  of  the  settler  prior  to  making  claim 
does  not  forfeit  the  right.  2  L.  D.,  337; 
No.  859. 

In  contest  the  true  date  of,  may  be  shown, 
though  it  be  earlier  than  alleged  in  the  ai:- 
plication.    3  L.  D.,  103  ;  No.  425. 

Begun  clandestinely  and  residence  main- 
tained by  fraud  and  violence  confer  no  rights. 

%  L.  D.,192;  No.  433. 

'  Not  eflfected  by  the  arrangement  of  a  few 
iogs  in  the  form  ol  a  square.  3  L.  D.,  449 ; 
•No.  457. 


Climatic  reason  for  failure  to  make  not  ae» 
cepted  in  the  absence  of  good  faith.  4  L.  D., 
393;  No.  511. 

Where  not  protected  by  filing  or  entry, 
through  the  fault  of  another,  such  person  maf 
not  lake  advantage  thereof.  4  L.  D.,  158; 
No.  490. 


Pre-emption. 


/ 


Going  on  the  land  and  erecting  thereon  a 
board  with  a  statement  of  his  claim  upon  it, 
and  then  leaving  the  Territory,  is  not  a  good 
settlement.    2  L.  D.,  621 ;  No.  1078. 

Made  peaceably  upon  an  uninclosed  part  of 
a  forty,  occupied  by  a  prior  settler,  is  lawful. 
2  L.  D.,  630;  No.  1 1 13. 

When  two  settle  on  the  same  tract,  the  pre- 
ferred right  of  purchase  by  the  prior  settler 
depends  on  his  having  conformed  to  the  other 
provisions  of  law.     2  L.  D.,  575  ;  No.  1085. 

Is  the  sole  basis  of  the  pre-emption  right« 
and,  where  the  filing  covered  the  entire  quar- 
ter, limits  it  to  the  land  actually  settled  oa 
(the  west  half  of  a  quarter  section,  where  a 
possessory  right  to  the  east  half*  was  by  agree- 
ment maintained).    .2  L.  0.,  637;  No.  1091. 

Speculative  settlement  may  be  proved  by  a 
contract  made  before  entry  to  convey  the  land 
after  entry.     2  L.  D.,  781 ;  No.  1105. 

Settlers  prior  to  survey  on  a  forty  may  make 
joint  pre-emption  entry.  2  L.  D.,  588 ;  No. 
1086. 

Notice  by  a  prior  settler  to  another  to  keep 
his  stock  away  from  a  tract  valuably  improved 
by  the  former,  is  sufficient  notice  of  claim  to 
the  forty  in  which  said  improvements  are 
found  by  the  survey  to  be.  2  L.  D.,  588; 
No.  1098. 

Where  valuable  improvements  exist  on  one 
forty,  and  three  others  adjoining  were  regu- 
larly cultivated,  and  part  of  a  fifth  forty  accU 
dentally,  there  is  no  claim  to  the  fifth  forty.  2 
L.  D.,  389;  No.  1098. 

May  be  valid  without  residence.  3  L.  D., 
218,  553 ;  Nos.  1678,  1088. 

Preemption  claimant  on  land  at  cancella- 
tion of  another's  entry  is  a  settler.  3  L.*D., 
2t8, 553;>No8.  1678, 1088. 

The  mere  purchase  of  improvements  does 
not  constitute  an  act  of,  but  when  settlement 
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follows  such  purchase,  the  improvements 
are  held  as  though  made  by  the  pre- 
emptor.    3  L.  D.,  100;  No.  11 24. 

Where  the  claimant  abandoned  the 
subdivision  on  which  he  had  settled,  and 
thereafter  failed  to  connect  himself  with 
the  remainder  of  his  claim  until  after  an 
adverse  right  attached,  he  cannot  hold  as 
a  pre-emptor.    3  L.  D.,  92 ;  No.  1127. 

Oie  who  settles  or  resides  on  public 
land  as  the  tenant  of  another,  who  claims 
it,  cannot  thereby  legally  establish  a  claim 
to  the  land  in  his  own  right  3  L.  D.,  46 ; 
No.  419. 

Held  good  for  pre-emption  claim  where 
the  settler  on  the  same  day  had  abandoned 
and  relinquished  a  former  homestead 
entry.    3  L.  D.,  102 ;  No.  425. 

Not  constituted  under  pre-emption  law 
by  mere  intention.    3  L.  D.,  295;  No. 

"39- 

See  Alien,  Entry ,  Filing,  IMlic  Land, 
Residence. 


Settler. 


Preference  right  to  restored  lands  under 
the  act  of  January  31,  1885.  4  L.  D.,  15  ; 
No.  1482. 

Right  of,  not  affected  by  the  wrongful 
removal  of  his  dwelling-house  by  an  ad- 
verse claimant.    4  L.  D.,  139 ;  No.  1186. 

On  school  land  before  survey  may  per- 
fect title.    4  L.  D.,  169;  No.  1656. 

Bound  to  take  notice  of  established 
priorities.    4  L.  D.,  306;  No.  1196. 


Soldier's  Homestead. 


See  Homestead. 


^  Stare  Deoltlt. 

The  doctrine  of,  recognized  in  departs 
mental  action,     i  L.  D.,  232;  No.  1281. 


States  and  Territorlea. 

The  act  of  May  27,  z88o,  affects  no  land 
sold  by  the  Ohio  Agricultural  College  un- 
der the  act  of  1871.     i  L.  D.,3;  No.  672. 

Legislation  with  respect  to  the  Virginia 
military  district  in  Ohio,  i  L.  D.,  5 ;  No. 
674. 

Decision  of  officers  of  Virginia,  chai^ged 
with  duty  of  adjudicating  land  claims, 
where  no  appeal  was  provided  for,  is  final* 
and  binds  the  parties  and  their  privies,  a 
L.  D.,  13;  No.  677. 

Decision  of  highest  judicial  authority  of 
a  State,  expounding  a  State  statute,  is  as 
much  a  part  of  the  law  as  if  it  were  a  stat- 
utory enactment.    2  L.  D.,  14;  No.  677. 

Decision  of  a  court  may  not  be  attacked 
in  a  collateral  proceeding.  2  L.  D.,  365; 
No.  1292. 

Where  the  State  (Missouri)  vras  author- 
ized to  locate  land,  the  selection  and  notice 
thereof  to  the  surveyoNgeneral  and  regis- 
ter attached  the  title  to  the  land.  2  L.  D.» 
488;  No.  1426. 

University  selection  by  the  State  (Cali- 
fornia) barred  a  subsequent  application  for 
the  land.     2  L.  D.,  578;  No.  1109. 

Under  certain  acts  Arsenal  Island  was 
surveyed  and  set  apart  to  the  board  of 
Saint  Louis  public  schools,  and  the  selec- 
tion approved ;  under  the  law  (Sec.  2449, 
R.  S.)  the  title  of  the  United  States  ^^-as,  by 
the  approval,  fully  vested  in  the  public 
schools  and  their  grantees.  2  L.  D.,  457 ; 
No.  1697. 

The  essential  thing  was  the  ^selection  of 
the  lieu  land  for  a  portion  of  section  16 
(Missouri)  disposed  of;  and  the  selection 
and  entry  vested  title  in  the  State.     2  L. 
D.,  496;  No.  X414. 

A  selection  of  indemnity  under  act  of 
February  26,  1859,  recorded  and  uncan- 
celed, appropriates  the  land  and  reserves 
it  from  other  disposal.    2  L.  D.,  626;  No. 

1654- 

Clerks  of  district  courts  (Dakota)  are  au- 
thorized to  take  final  affidavits  in  home- 
stead and  pre-emption  cases,  whether  or 
not  the  court  holds  sessions  in  the  county. 
2  L.  D.,  200;  No.  379. 
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A  probate  judge,  when  acting  in  his 
clerical  capacity,  may  take  the  affidavit  re- 
quired by  Sec.  2294,  R.  S.  2  L.  D.,  209; 
No.  389. 

A  notary  public,  or  other  officer,  may 
not  take  affidavits  or  depositions  in  cases 
wherein  he  is  interested  as  a  relative,  at- 
torney, or  otherwise.  2  L.  D.,  213 ;  No. 
321 ;  but  see  Nos.  11 28,  1888. 

A  probate  judge  may  take  affidavits,  as 
judge,  in  final  homestead  proof,  and,  as 
clerk,  in  pre-emption  and  commuted  home- 
stead cases,  provided  they  be  taken  at  the 
county  seat  at  which  the  court  is  holden. 
2  L.  D.,  224;  No.  870. 

Kansas,  under  act  admitting  to  the 
Union,  is  entitled  to  5  per  centum  of  the  pro- 
ceeds of  cash  sales  of  public  lands ;  is  not 
entitled  to  a  percentage  of  the  fees  received 
in  homestead  and  pre-emption  filing^,  etc., 
which  are  no  part  of  the  price  of  the  land, 
but  are  designed  to  defray  the  expenses  of 
the  local  officers.  *2  L.  D.,  695;  No.  14; 
see  No.  42. 

The  county  commissioners  (Washing- 
ton) are  not  authorized  to  select  lands  in 
lieu  of  sections  16  and  36,  unless  actual 
settlers  occupied  them  prior  to  survey; 
after  survey,  (»aid  sections  were  not  subject 
to  pre-emption  entry.  2  L.  D.,  626 ;  No. 
1654;  B^^  also,  Nost  1656,  1662,  1664. 

The  State's  (Alabama)  selection  should 
be  admitted,  subject  to  the  legal  claims  of 
settlers.    3  L.  D.,  315;  No.  900. 

The  presentation  of  a  State  selection  has 
the  force  of  an  application  to  enter.  3  L. 
D-i  317;  No.  900. 

No  substantial  settlement,  claim,  or  im- 
provement should  be  prejudiced    by  the 

act  of  April  23,  1884.  3  L.  D.,319;  No. 
900. 

The  purposes  of  the  first  section  of  the 
act  of  July  X,  1864,  and  the  sixth  section 
of  the  act  of  1866  (California)  should  not 
be  confounded.    3  L.  D.,424;  No.  1659. 

Segregation  survey,  under  third  clause 
of  section  4,  act  of  July  23,  1866  (Califor- 
nia).   3  L.  D.,  492;  No.  1727. 

A  partial  survey,  declared  final,  showing 
all  or  part  of  a  school  section  within  a 
grant  is  the  final  survey  contemplated  in 


section  6  of  the  act  of  July  23,  1866  (Cali- 
fornia).   3  L.  D.,  307 ;  No.  1657. 

School  indemnity  selections  for  lands 
covered  by  private*  claims  prior  to  the  sur- 
vey of  such  claims  are  invalid  (California). 
3  L.  D.,  89;  No.  1445. 

Invalid  indeninity  school  selections  up- 
on unsurveyed  land  disposed  of  prior  to 
July  23,  z866,  confirmed  under  certain  con- 
ditions (California).     3  L.  D.,  401;  No. 

"53. 

The  right  to  select  lieu  land  vests  imme- 
diately upon  the  legal  ascertainment  that  a 
school  section  is  reserved  for  public  use 
(California).    3  L.  D.,  327;  No.  1658. 

Entry  by  vendees  in  the  case  of  a  re- 
jected grant  considered  (California) .  3  L. 
D.,  401;  No.  1 153. 

The  State  may  change  the  description 
of  an  indemnity  school  selection  to  include* 
the   identical    land  according  to   United^ 
States  survey  in  case  stated  (California). 
3  L.  D.,  401 ;  No.  1 153. 

Rights  of  the  State  of  Louisiana  under' 
Sec.  2482,  R.  S. ,  recognized.  3  L.  D.,  396  ;* 
No.  1723. 

Selection  under  the  act  of  March  3, 1879 
(Minnesota),  must  be  for  unoccupied  land. 

3  L.  D.,  456;  No.  1 160. 

Vested  rights  under  mining  laws  Tiot 
affected  by  the  act  of  March  3,  1883  (Ala.) 

4  L.  D.,  476;  No.  781. 

Not  allowed  to  select  double  minimum 
land  for  single  minimum  deficiency  (Cal.) 
4  L.  D.,  76;  No.  i66a 

A  selection  defective  in  part  is  invalid 
as  a  whole  upon  the  face  of  the  record 
(Cal.)  4L.  D.,76;  No.  1660;  but  see  decis- 
ion of  Acting  Secretary  Muldrow  in  case 
of  Hugh  McKenzie  v.  State  of  California, 
Jan'y  5,  1888;  6  L.  D.,  p.  680. 

Special  instructions  in  case  of  school  se- 
lections (Cal.)    4  L.  D.,  80;  No.  1660. 

Essential  points  to  be  observed  in  pass- 
ing title  to  the  State  (Cal.)  4  L.  D., 
372;  No.  1736. 

Not  entitled  to  swamp  lands  in  the  odd- 
numbered  sections  within  the  granted 
limits  of  the  Illinois  Central  (111.)  4  L. 
D.,  2;  No.  1732. 
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Not  allowed  to  locate  indemnitj  scrip 
outside  its  limi.ts  (III.)    4  L.  D.,  2;  No. 

Conflict  between  State  selection  and  pri' 
▼ate  claim  (La.)    4  L.  D.*  473,  593;  Nos. 

«338.  1343- 

Right  of  State  to  be'heard   in  direct 

action  (La.)    4  L.  D.,  473. 592 ;  Nos.  1338' 

^343- 

Territorial  school  indemnitj  selections 
■eserfe  the  land  corered  thereby.  5  L.  D.t 
•16;  No.  i66a. 

The  SUtes  of  California  and  Nevada  al- 
lowed to  take  double  minimum  land  in 
satisfaction  of  the  Agricultural  College 
grant     5  L.  D.,  543;  No.  1663. 

The  act  of  1857,  allowing  5  per  cent,  to 
f  he  States  on  sales  of  former  Indian  lands, 
only  applicable  to  the  States  then  in  the 
Union.     5  L.  D.,  712;  No.  42. 

The  declaration  common  to  the  acts  ad- 
mitting the'Sutes  that  **all  laws  not 
locally  inapplicable  shall  have  the  same 
Ibrce  and  effect  within  that  State  as  in  the 
other  States  of  the  Union  "  does  not  en- 
large a  specific  grant.    5  L.  D.,  712;  No. 

The  payment  of  the  5  per  cent,  to  Kan- 
sas was  limited  to  sales  of  public  lands, 
and  cannot  be  allowed  on  sale  of  Indian 
4rust  lands.     5  L.  D.,  712;  No.  42. 

See  Mimtrai  Land,  PrivaU  Claim,  Rail- 
poad  Graniy  School  Land,  Swamf  Land, 


Station  Grounds  and  Right  of  Way. 
See  Railroad  Grant, 


Statutes. 

Construction  of,  general  rules  dis- 
cussed. I  L.  D.,  181,345;  Nos.  1272,1392. 

Sense  and  meaning  to  be  given  to  every 
|iart     I  L.  D.,  69;  No.  258. 

Words  should  be  construed  in  connec- 
tion with  the  context,  i  L.  D.,  308,  345 ; 
Nos.  1684,  1392. 

To  be  so  construed  as  to  give  its  designed 
effect     I  L.  D.,  II ;  No.  675. 


There  is  no  authority  to  import  a  word 
into  a  statute  in  order  to  change  its  mean- 
ing.    I  L.  D.,  173,  275;  Nos.  1270,  1287. 

Congress  presumed  to  be  familiar  ¥rith 
the  subject-matter  of  its  legislation,  c 
L.  D.,  5,  II ;  Nos.  674,  675. 

Continuous  uniform  construction  hjM 
the  effect  of  law.     i  L.  D.,  i ;  No.  671. 

Construction  of,  impliedly  ^by  subse- 
quent legislation,     i  L.  D.,  i ;  No.  671. 

Courts  will  take  judicial  notice  of  the 
condition  of  the  country  and  titles  to  land 
at  the  time  of  the  passage  of  an  act  i 
L.  D.,  279;  No.  186. 

The  Department  will  not  consider  the 
constitutionality  of.     i  L.  D.,  333;   No. 

1361. 

Proviso  to  be  construed  strictly,  as  |it 
carves  special  exceptions  only  out  of  the 
enacting  clause,     i  L.  D.,  275;  No.  1287. 

Provisions  of,  directory  when  not  of  the 
subs&nce  of  the  things  provided  for.  i 
L.  D.,  223;  No.  1292. 

Of  remedial  character  to  be  construed 

liberally,     i  L.  D.,  333,  532;  Nos.  1361, 

1597- 
Construction  of  remedial    and    penal. 

I  L.  D.,  181 ;  No.  1272. 

Conditions  precedent  must  be  strictly 
performed,     i  L.  D.,  {,605;  No.  674. 

Failure  of  conditions,  subsequent  only» 
taken  advantage  of  by  the  grantor,  i  L. 
D.,605;  No.  2013. 

Granting  acts  should  be  construed  most 
strongly  against  the  grantee,  i  L.  D., 
331,  362;  Nos,  1380,  1394. 

In  construing  a  Congressional  grant  it 
must  be- borne  in  mind  that  the  act  by 
which  it  is  made  is  law  as  well  as  a  con- 
▼eyance.     i  L.  D.,  279;  No.  186. 

Repeal  of,  by  implication  is  not  favored 
in  law.     I  L.  D.,  419;  No.  1041. 

Repeal  of,  does  not  affect  previously  ac- 
quired rights.     I  L.  D.,  417;  No.  1041. 

Local  and  temporary  not  repealed  by  the 
revision,     i  L.  D.,  417;  No.  1041. 

Are  operative  from  their  date,  and  are 
constructive  notice  to  all.  2  L.  D.,  30; 
No.  334. 

Act  of  August  18,  1856,  relative  to  cer- 
tain reservations  in  Florida^  was  local  in 
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7t8  character  and  therefore  excepted  from 
the  general  repealing  clause  of  the  Re- 
vised Statutes  (Sec.  5596).  2  L.  D.,  604; 
No.  1096. 

'  The  act  of  March  3,  1879,  ^"  applied  to 
the  settler,  is  to  be  equitably  construed.  2 
L.  D.,  30;  No.  334. 

Where  the  construction  of  the  language 
of  a  statute  is  doubtful,  courts  will  prefer 
that  which  will  confirm  rather  than  destroy 
any  bona-fide  transaction  or  title.  2  L.  D., 
70;  No.  403. 

The  law  (Sec.  2394,  R.  S.)  is  permissive 
and  beneficial,  and,  its  purpose  being  to 
facilitate  bona-fide  settlement,  it  should  be 
construed  so  as  not  to  hamper  or  embar> 
rass  applicants.     3  L.  D.,  308;  No.  369. 

General  words  in  a  statute,  following 
particular  words,  apply  to  persons  and 
things  of  the  same  kind  as  those  which 
precede.     2  L.  D.,  371 ;  No.  1826. 

The  maxim  exfrgssio  um'us  est  txciusio 
alter ius  is  applicable  to  Sec  3,  act  of 
June  14,  1878,  limiting  contests  against 
timber-culture  entries  to  homestead  and 
timber^ulture  claimants.  3  L.  D.,  393; 
No.  1835 ;  but  see  No.  1990. 

The  natural  and  persuasive  presumption 
of  intent  may  be  overthrown  only  by 
words  of  clear  and  unmistakable  import. 
3  L.  D.,  349;  No.  1297. 

A  thing  which  is  within  the  intention  of 
the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter. 
2  L.  D.,  444;  affirming  No.  182,  which  see. 

Where  a  provision  in  an  appropriation 
act,  of  general  application,  is  not  ex- 
pressly restricted  to  the  appropriation,  it 
will  be  regarded  as  a  permanent  enact- 
ment.    2  L.  D.,  464;  No.  1692. 

A  proviso  in  restriction  of  a  general 
grant  takes  nothing  out  of  the  grant  but 
the  special  matter  contained  in  the  excep- 
tion.   2  Lr.  D.,  476;  No.  1433. 

Of  a  remedial  act  is  to  arise  from  a  con- 
sideration of  the  old  law,  the  mischief, 
and  the  remedy.    2  L.  D.,  582;  No.  1034. 

Statutes  are  to  be  construed  and  applied 
according  to  their  intent,  and  that  is  to  be 


determined,  if  possible,  from  the  language 
employed.     2  L.  D.,  605;  No.  1096. 

The  word  **  children,"  in  Sec.  2168,  R. 
S.,  is  used  in  its  natural  sense  and  is  not 
qualified  by  reference  to  minority.  2  L. 
D.,  611;  No.  1072. 

The  words  "  disposed  of,"  in  the  pro- 
viso to  Sec.  I,  act  of  March  12,  i860,  meaa 
sold  and  title  alienated.  2  L.  D.,  641; 
No.  1713. 

An  erroneous  constrfttion  of  a  statute, 
promulgated  as  a  ruling,  has  alKthe  force 
of  law  until  changed,  and  rights  acquired 
or  acts  done  under  it  must  be  regarded  as 
legal.     2  L.  D.,  711;  No.  735. 

**  Person "  includes  corporation,  and 
**  entry  *'  includes  a  selection,  under  Sec 
2,  act  of  June  x6.  1880  (repayments).  % 
L.  D.,  681 ;  No.  1606. 

*'  Sales  of  public  lands,"  within  the 
meaning  of  the  land  laws,  are  cash  sales 
only.     2  L.  D.,  695;  No.  14. 

"Actual  settler,"  in  Sec.  2382,  R.  S., 
means  actual  resident.  2  L.  D.,  628;  No. 
2111. 

Words  in  the  Revised  Statutes  importing 
the  singular  number  may  include  several 
persons  or  things,  and  words  importing 
the  plural  number  may  include  the  singu- 
lar.   2  L.  D.,  756;  No.  748. 

"As  near  as  practicable,"  in  Sec.  2331,' 
Revised  Statutes,  means  as  nearly  as  ia 
reasonably  practicable.    2  L.  D. ,  764 ;  No. 

736. 

The  title  of  an  act  may  not  override  its 
text,  but  may  give  an  insight  into  its  pur- 
pose and  scope.     2  L.  D.,  825;  No.  2051. 

Consequences  are  to  be  considered  in 
expounding  laws  where  the  intent  is  doubt- 
ful, but  the  principle  is  to  be  applied  with 
caution.     2  L.  D.,  858;  No.  1106. 

If  the  words  would  fairly  admit  of  d lifer- 
ent meanings  it  would  be  right  to  adopt 
that  which  is  more  favorable  to  the  inter- 
ests of  the  public ;  applied  (by  the  court) 
to  a  land  grant  act,  where  the  grantees 
may  be  supposed  to  have  drawn  the  act. 
2  L.  D.,858;  No.  1 106. 

Should  be  closely  followed.  5  L.  D., 
91 ;  No.  152a 
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Must  be  interpreted  according  to  the  in- 
tent and  meaning  and  not  alwajs  accord- 
ing to  the  letter.    5  L.  D.,  541 ;  No.  601. 

Whether  mandatory  or  directory,  how 
deterniined.    5  L.  D.,  11 1;  No.  951. 

When  remedial  should  be  construed 
liberally.     5  L.  D.,  617;  No.  1353. 

Title  of  an  act  may  be  considered  in  con- 
struction.   5  L.  D.,  61 ;  No.  X345> 

Words  or  phrases  repugnant  to  other 
words  or  phrases  that  clearly  express  the 
intent  and  meanit|g^  of  the  statute  should 
be  rejected  as  surplusage.  5  L.  D.,  541 ; 
No.  601  • 

In  pari  materia  are  to  be  construed  to- 
gether.   5  L.  D.,  570;  No.  1352. 

In  legal  parlance  the  singular  embraces 
the  plural,  and  the  plural  the  singular. 
5  L.  D^  549,  617;  Nos.  155 1,  1353. 

The  words  **  homestead  laws  "  construed 
as  a  generic  term.    5  L.  D.,  591 ;  No.  1990. 

To  reach  the  obvious  purpose  of,  '*  and  " 
is  construed  **  or.'*    5  L.  D., 8x ;  No.  1520. 

**  And"  and  **  or"  convertible  terms,  as 
the  sense  of  the  statute  may  require.  5 
L.  D.,  5,  20;  Nos.  X964, 161. 

Contemporaneous  and  uniform  execu- 
iive  construction  conclusive.  5  L.  D., 
124,  137,  468,  531,  575,  617;  Nos.  561, 
152a,  1546,  684,  1352,  1353. 

Rights  acquired  under  department  con- 
struction of,  not  disturbed.  5  L.  D.,  167, 
261,  380;  Nos.  164,  1974,  1539. 

Rights  conferred  by,  not  defeated  by  de- 
partment regulations.  5  L.  D.,  429;  No. 
166. 


Stone  Entry. 

For  rulings,  see  Timber  and  Stone  Act, 


Survey. 

Supervisory  authority  of  surveyor-gen- 
eral in  the  matter  of  returns  made  by  sub- 
ordinate.    I  L.  D.,  320;  Nos.  1688, 1689. 

Amendment  of  field  notes  by  deputy  sur- 
veyor.    I  L.  D.,  320;  No.  1689. 

Field  book  should  show  all  water-courses. 
I  L.  D.,  320;  No.  1689. 


The  line  of  ordinary  high-water  mark 
the  limit  of  water  boundary,  i  L.  D., 
232;  No.  1 281. 

The  sea-coast  as  the  terminal  point  of  a 
line.     I  L.  D.,  2x3;  No.  X291. 

Sudden  change  of  a  river'a  course  doe» 
not  affect  title  or  boundary,  i  L.  D.,  213  ; 
No.  1 291. 

Rules  for  the  restoration  of  lost  and  ob- 
literated corners,     i  L.  D.,  671 ;  No.  6a 

Land  returned  as  agricultural  is  pritma 
facie  of  that  character,  x  L.  D.,  565; 
No.  719. 

Character  of,  required  in  case  of  vrarxmnt 
location,     i  L.  D.,  5;  No.  674. 

Correction  of  duplicate  plats;  circular 
of  March  19,  1883.     i  L.  D.,  670;  No.  61. 

Not  granted  for  tract  not  claimed  or 

classed  as  public  land,  x  L.  D.,  3x0;  No. 
x686. 

Bonds  for  United  States  deputy';  instruc- 
tions of  June  x6,  X882.  i  L..D.,  669;  see 
No.  43,  also  69,  95»  108. 

Deposit  for;  circular  of  September  5, 
x88x,  with  blank  forms,  i  L.  D.,  665 ;  see 
No.  43,  also  69,  95,  108. 

The  right  to  make  deposits  not  enlarged 

by  the  act  of  March  3, 1879.  x  L.  D. ,  308 ; 
No.  1684. 

Railroad  company  cannot  procure,  un- 
der section  2401  et  seq,  and  act  of  March  3, 
1879,  **  gettlers.     x  L.  D.,  308;  No.  1684. 

Certificates  of  deposits  for,  may  be  as- 
signed under  act  of  March  3,  1879.  x  L. 
D.,  308;  No.  1684. 

Deposits  for  survey  under  sec.  2401 ;  cir- 
cular instructions.    3  L.  D.,  350;  No.  69. 

Where  the  cost  of  survey  exceeds  the 
amount  deposited,  an  additional  deposit 
must  be  made,  and  the  township  plat  will 
not  be  filed  until  all  costs  are  paid.  3  L. 
D.,  X84;  No.  1699. 

Claims  based  on  fraudulent  survey  of 
former  Indian  reservation  adjusted  in  con- 
formity with  correct  description.  3  L.  D., 
288;  see  also  No.  656. 

Survey  of  towti  grant  will  not  be  dis- 
turbed, the  boundaries  conforming  to  in- 
structions.   3  L.  D.,  387;  No.  X329. 

Re-survey  to  include  omitted  lands  or- 
dered.   3  L.  D.,446;  No.  x7oa 
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Meander  lines  about  a  lake  are  not  lines 
of  boundary.    3  L.  D.,  200;  No.  1677. 

•  In  case  of  variance  between  general  de- 
scription and  the  field  notes  of  boundary 
lines  the  latter  control.  3  L.  D.,  521; 
No.  1728. 

Riparian  rights  to  be  regarded  in  the 
case  of  the  survey  of  an  island  situated  in 
a  river.    3  L.  D.,  561 ;  No.  1703. 

Under  deposit  system ;  circular  of  June 
a4.  "885.    3  L.  D..  599;  1^95. 

Circulars  and  instructioi^^ith  reference 
to  deposit  surveys  prior  to  June  6,  1885, 
revoked.    3  L.  D.,  599;  No.  95. 

Under  deposit  system.  4  L.  D.,  326; 
No.  37. 1 

Under  deposit  system,  circular  of  April 
15,  1886.    4  L.  D.,  488;  No.  108. 

Contracts  for,  under  the  supervision  of 
the  General  Land  Office.  4  L.  D.,  452; 
No.  39. 

Additional  bond  may  be  required.  4  L. 
D.,  452;  No.  39. 

Of  township,  under  deposit  should  not 
be  allowed  on  the  application  of  one  set- 
tler.    4  L.  D.,  451 ;  No.  39. 

Deposit  for,  is  an  advance  to  the  Gov- 
ernment for  the  survey  of  its  own  land.  4 
L.  D.,  431;  No.  1336. 

Inspection  of,  in  the  field  may  be  made 
after  the  work  is  returned.  4  L.  D.,  270; 
No.  36. 

Withdrawal  of  plat  as  affecting  pending 
settlements.     4L.  D.,333;  No.  X198. 

Of  township,  how  filed  in  local  office.  4 
L.  D.,  202;  No.  103. 

Due  notice  of  filing  of  plat  to  be  given* 
4  L.  D.,  202;  No.  103. 

Application  for,  along  a  stream  of  varia- 
ble course  will  only  be  granted  upon  the 
most  careful    inquiry.     4L.  D.,  50;   No. 

1703- 
Restoration  of  township  plat  considered. 

4D.  L.,311;  No.  1335. 

Allowed  to  fix  claimed  boundaries  of 
private  grant  on  deposit,  of  estimated  cost. 
4L.  D.  430;  No.  1336. 

Under  government,  a  tract  may  be  iden- 
tified by  quantity.     5  L.  D.,  98;  No.  8:^0. 

Date  of,  fixed  by  approval.  5  L.  D., 
415}  No.  1544. 


Fractional  sections  to  fall  on  west  side 
of  township.  5  L.  D.,  17;  No.  1704.;  see 
also  No.  1694. 

'*  High-water  mark,"  how  determined. 
^L.  D.,483;  No.  1350. 

Subdivision  of  sections;  circular  pro* 
visions.    5  L.  D.,  699;  No.  133. 

Metes  and  bounds  generally  conclusive. 
5L.  D.,98;  No.  840. 

Extension  of,  for  the  adjustmentof  coii- 
flicting  claims.     5  L.  D.,  369;  No.  1705. 

Of  former  lake  bed.    5  L.  D.,  369;  No. 

I705- 
Of  public  land  not  delayed  on  account 

of  indefinite  Indian  claim.    5  L.  D.,  557; 

No.  1706. 

Suspension  of  township  plat  5  L.  D., 
540;  No.  990. 

Payment  of  increased  rates  not  author* 
ized  except  on  conclusive  showing  of  the 
plat  and  field-notes.  5  L.  D.,  668;  No. 
40. 

The  price  fixed  for  the  original  survey 
of  exterior  lines  should  be  allowed  for  re- 
tracting and  re-establishing  such  lines  if 
the  contract  authorizes  such  work,  but 
fixes  no  price  therefor.  5  L.  D.,  668;  No. 
40. 

See  Certificate^  Islands,  Mining  Claim r 
Private  Claim,  Public  Land,  Swamp 
Land,  \ 


Swamp   Land. 

The  act  of  1850  was  a  present  grant  to 
the  State  (California)  of  the  lands  then 
swamp.  I  L.  D.,  312,  320;  Nos.  1688, 
1689. 

Section  2448,  R.  S.,  relates  to  lands  in 
California  that  were  swamp  at  the  date  of 
the  granting  act.  i  L.  D.,  312;  No. 
1688. 

Proceedings  under  section  2489  R.  S. 
I  L.  D.,-320;  No.  1689. 

Survey  made  in  1880,  showing  certain 
lands  in  California  as  all  swamp  when 
part  had  become  dry  since  1S50,  approved. 
I  L.  D.,  312,  320;  Nos.  z688,  16S9. 

If  at  the  date  of  the  grant  a  tract  was 
covered  with  water  of  apparent  permanent 
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character  it  would  not  pass  under  the  grant, 
though,  by  subsequent  recession  of  the 
water,  land  of  swampy  character  came  into 
•existence,     i  L.  D.,  320;  No.  1689. 

Indemnity  locations  limited  to  the  State 
an  which  the  original  selections  were  situ- 
ated.    X  L.  D.,  504;  No.  1710. 

Claim  of  Illinois  for  indemnity  outside 
of  the  State  is  res  adjudicata,  i  L.  D., 
.504;  No.  1710. 

Selected  and  reported  prior  to  the  act 
of  March  3,  1857,  if  otherwise  unappro- 
priated, confirmed  thereby  (La.)  i  L.  D., 
^08,  509;  Nos.  1708,  1712. 

Claim  for,  not  considered  where  the  land 
iias  been  certified  under  railroad  grant 
(La.)     I  L.  D.,  509;  No.  1713. 

Selected  and  reported  as  such  prior  to 
•date  of  railroad  grant,  are  excluded  there- 
irom  whether  swampy  or  not  (La.)  i  L. 
I^'i  509;  No.  17x2. 

Selection  of  record  withdraws  the  land 
from  entry  or  location  (La.)  i  L.  D., 
;509;  No.  17x2,  but  sec  X24. 

Passed  to  the  State  as  such  on  field 
notes  of  survey,  though  not  selected 
(Mich.)     I  L.  D.,  514;  No.  X709. 

Land  disposed  of  by  the  government 

prior  to  approval  of  State  selection  not 

granted    (Oregon),      x   L.   D.,   5x5;  No. 
1711.        ' 

Priority  of  pre-emption  claim  recog- 
nized (Oregon). .  x  L.  D.,  5x5;  No.  17XX. 

The  act  of  September  28,  1850,  was  a 
present  grant,  vesting  in  the  State  (Cali- 
fornia) from  the  day  of  its  date  the  title 
to  all  the  swamp  and  overflowed  land  then 
not  sold,  and  requiring .  nothing  but  de- 
termination of  boundaries  to  make  it  com- 
plete.   2  L.  D.,  472,  645;  Nos.  1690, 1693. 

All  the  swamp  lands  were  g^nted,  and 
they  have  remained  so  granted  ever  since. 
2  L.  D.,  670;  No.  23. 

The  grant  of  1850  was  for  *'  all  legal 
subdivisions,  the  greater  part  of  which  is 
wet  and  unfit  for  cultivation;"  when  the 
character  of  the  greater  part  of  a  legal 
subdivision  has  been  ascertained  by  duly 
constituted  authority,  the  character  of  the 
whole  of  that  subdivision  is  ascertained. 
2  L.  D.,  472,  644;  No.  1693. 


A  meandered  lake,  which  was  at  date  of 
the  grant  covered  by  shallow  water,  maioLjr 
from  surface  drainings,  was  entirely  drjr  in 
1842,  and  again  in  1850,  and  was  largely 
drained  by  the  county  in  1864,  passed  to 
the  State  (Iowa)  by  the  grant  2  L.  £>., 
544;  No.  1438. 

Land  in  a  valley,  subject  to  overflow  an- 
nually in  the  spring  and  fall,  caused  bj 
melting  snow  apd  rains,  but  which  after- 
ward is  fit  fo^piowing  and  cultivation  or 
hay-growing,  is  not  swamp  land.  2  L.  D., 
65  X ;  No.  17x4. 

The  Secretary  has  the  power,  and  it  ia 
his  duty,  to  determine  what  lands  were  of 
the  description  granted.     2  L.  D.,  658; 
No.  23. 

Whether  lands  arc  swamp  or  overflowed 
is  a  question  of  fact,  of  which  the  field  notes 
on  the  plats  are  not  conclusive  evidence. 
2  L.  D.,  849;  No.  x8x6. 

Where  the  State  (California)  survey  \m 
not  according  to  the  rectangular  system, 
amendment  of  the  plats  showing  State 
swamp  segregation  is  disapproved.  2  L. 
D.,  470;  No.  1690;  but  see  No.  1693. 

The  real  object  of  the  desired  amend- 
ment is  to  secure  the  designation  of  lot  i 
as  swamp  land ;  in  this  case  the  plat  must 
be  so  amended,  as  the  greater  part  of  the 
forty  was  returned  as  swamp.  2  L.  D., 
471 '645;  No.  X693. 

Selections  (Louisiana)  made  after  the  lo- 
cation of  a  private  land  claim,  and  approved 
subject  to  all  valid  objections,  passed  no 
title  unless  it  should  be  found,  on  final  ad- 
judication, that  some  of  them  are  not  re- 
quired to  satisfy  the  confirmation.     2  L. 

I>-.393;  No.  X293. 

The  failure  of  the  State  (Iowa)  to  include 
a  tract  (platted  as  a  lake)  in  the  list  of  se- 
lections did  not  release  the  title,  which 
passed  to  her  by  a  grant  tn  prctsentL  2 
L.  D.,  546;  No.  X438. 

Certain  selections  (Louisiana)  having 
been  made  within  the  claimed  limits  of  a 
confirmed  private  grant  (Houmas),  since 
survey  was  extended  over  part  of  it,  but  be- 
fore its  boundaries  have  been  determined, 
should,  together  with  the  survey,  be  can- 
celed.    2  L.  D.,  65X ;  No.  1716. 
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The  right  of  the  State  (Louisiana)  to 
s-wamp  lands  other  than  those  heretofore 
•elected,  which  are  not  otherwise  appro- 
priated, cannot  be  abridged.  2  L.  D.,  654 ; 
No.  1717. 

Pending  consideration  of  the  State's 
claim  entries  may  not,  but  filings  may, 
be  made.  2  L.  D. ,  641 ;  No.  1713 ;  but  see 
No.  124. 

Act  of  July  23,  1866,  Sec.  I,  has  no  refer- 
ence to  swamp  claims ;  after  patent  there- 
under to  a  purchaser  from  the  State  of  Cal- 
ifornia, it  may  not  be  again  claimed  under 
the  swamp  grant.     2  L.  D.,  643;  No.  815. 

When  the  State  (Missouri)  has  com- 
pleted any  part  of  its  indemnity  proofs, 
they  are  to  be  filed  in  the  local  office  and 
duly  certified  and  forwarded  to  the  General 
Land  Office.    2  L.  D.,  644;  No.  1715. 

Where  swamp  lands  (32,102  acres)  were 
improperly  certified  to  the  State  (Minne- 
sota) under  a  g^nt  for  a  railroad  (Lake 
Superior  and  Mississippi),  and  conveyed 
bj  the  State  to  the  company,  upon  a  recon- 
veyance to  the  State  by  the  company  or  its 
successors,  the  State  having  relinquished 
by  deed  to  the  United  States,  patents  may 
issue  to  the  State  under  the  swamp  grant. 
2  L.  D.,  642;  No.  1718. 

Although  the  lands  may  have  been  cer- 
tified (1852)  to  the  State  (Louisiana)  under 
a  survey  originally  erroneous  (as  to  charac* 
ter),  as  shown  by  a  subsequent  survey 
(1879),  ^^^  certification  was  equivalent  to 
patent,  and  the  United  States  has  no 
further  ownership  in  or  control  over  them, 
until  set  aside  by  due  course  of  law.  2  L. 
D.,  652;  No.  1717. 

Grants  of  lands  lying  on  the  border  of 
lakes  extend  to  the  permanent  water  lines. 
3L.  D.,  200;  No.  1677. 

Claim  of  the  State  under  act  of  July  23, 
x866.    3  L.  D.,  521 ;  No.  1728. 

Land  subject  to  periodical  overflow  but 
susceptible  of  cultivation  is  not  swamp. 
3L.  D.,  525;  No.  1728. 

Election  of  the  State  to  rely  on  field 
notes  of  survey  recognized.  3  L.  D.,  390; 
No.  1722. 


Though  the  State  elected  to  furnish  evi- 
dence, the  Department  may  consult  its 
records  where  the  evidence  is  conflicting. 
3  L.  D.,  476;  No.  1725. 

The  State  allowed  to  show  the  character 
of  the  land  when  the  swamp  grant  took 
effect.    3  L.  D.,  468;  Noi  1720. 

Commissioner  should  review  testimony 
as  to  character  of  land.  3  L.  D.,  475, 608; 
Nos.  1725,  1731. 

The  manner  of  cotlecting  evidence  in  the- 
adjustment  of  the  swamp  grant  not  ma* 
terial.    3  L.  D.,  440;  No.  1724. 

An  agreed  plan  of  selection  of  swamp 
lands  may  be  modified  by  the  State  with 
the  consent  of  the  United  States.  3  L.  D., 
334;  No.  1721. 

The  claim  of  the  State  to  swamp  land" 
depends  upon  the  character  of  the  land  at 
the  date  of  the  grant.    3  L.  D. ,  476 ;   No. 

1725- 
Indemnity  for,  may  be  adjusted  upon 

field  notes.    3  L.  D.,  571 ;  No.  1726. 

As  to  indemnity  for  swamp  lands  sold- 
between  September  28,  1850,  and  March 
3.  1857.    3  L.  D.,  571,  583;    Nos.  1726, 
1729, 

Grant  of,  in  prtBsenti.  4  L.  D.,  415; 
No.  1737. 

Whether  land  does  or  does  not  pass 
under  the  grant  is  determined  by  the  char^ 
acter  of  the  greater  part  of  each  legal  sub- 
division at  the  date  of  the  grant.  4  L.  D.r 
415;  No.  1737. 

Determination  of  the  Department  as  to 
the  character  of  land  conclusive.  4  L.  D., 
549;  No.  1740.   ; 

Government  may  institute  inquiry  as  to 
the  character  of  the  land  claimed.  4  L. 
D.,  498;  No.  1739. 

Field  notes  prima  facie  evidence  as  to 
character  of  land.   4  L.  D.,  481 ;  No.  1738. 

Entry  of,  by  pre-cmptor  not  evidence  of 
fraud.     4  L.  D.,  549;  No.  1740. 

For  fraud  shown  the  returns  may  be  va- 
cated.    4  L.  D.,  479;  No.  1738. 

Grant  of,  should  be  adjusted  on  field 
notes  of  survey  in  General  Land  Offic& 
(Minn,  and  Ark.)  4  L.  D.,  4x5,  295;  Nos. 

1737. »733- 
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Navigable  waten  of  the  State  ^Cal.)  not. 
4  L^  D.,  416;  No.  835. 

Section  x  of  the  act  of  July  23,  x866,  has 
no  reference  to  swamp- land  claims  (Cal.) 
4  L.  D.,  14a;  No.  1487. 

Not  indicated  by  the  returns  of  the  sur- 
veyor general  (Cal.)    4  L.  D.,  371;  No. 

«73i- 
Segregation  surrey  of,  under  State  act 

of  1 863 1  prior  to  application,  is  invalid 

(Cal.)    4  L.  D.,  371 ;  No.  1731. 

To  pass  by  field  notes,  the  description 
therein  must  be  specific  ^La.)  4  L.  D., 
534;  No.  1735. 

The  State  having  elected  to  take  by  the 
field  notes  of  survey  is  bound  by  them,  as 
is  also  the  Government  (La.)  4  L.  D., 
525 ;  No.  1735. 

State  to  furnish  evidence  where  the  field 
notes  are  not  conclusive  (Mich.)  4  L.  D., 
415 ;  No.  1737. 

State  bound  by  its  election  to  adjust  the 
grant  on  the  field  notes  TMinn.)  4  L.  D., 
480;  No.  1738. 

Lrand  Office  to  review  testimony  though 
no  appeal  is  taken  from  the  finding  of  the 
local  office  (Oreg.)  4  L.  D.,  226;  No.  1734. 

Claim  of  State  to  certain  lands  waived 
by  act  of  legislature  (Oreg.)  4  L.  D., 
549;  No.  1740. 

Cases  should  be  disposed  of  in  accord- 
ance  with  the  general  rules  of  practice 
(Oreg.)    4L.  D.,  226$  No.  1734. 

Plan  of  adjustment  may  be  varied  by  the 
Secretary  of  the  Interior.  5  L*  D.,  31, 
336,  514;  Nos.  1743,  1745,  1749* 

Distinguished  from  **  lands  subject  to 

periodical  overflow* **    5  L.  D.,  37;   No. 
1741, 

Effect  of  Secretary's  adjudication.  5  L. 
D.,  31,  300;  Nos.  1742,  1746. 

Selections  of,  subject  to  contest.  5  L. 
D.,  31;  No.  1742. 

In  conflict  with  settlement  claim.  5  L. 
D.,99;  No.  1744. 

The  Commissioner  of  the  General  Land 
Office  to  determine  whether  the  evidence 
AS  to  the  character  of  the  land  is  satisfac- 
tory.   5*L.  D.,  236;  No.  1745. 

Character  of  land  to  be  clearly  estab- 
lished.    5  L.  D.,  681 ;  No.  1752. 


Field  notes  of  survey  not  conclusive 
cept  when  showing  the  character  of  eacli 
smallest  legal  subdivision.  5  L.  D.,  6S1  ; 
No.  1752. 

On  claim  for  indemnity  the  alleged  basis 
maybe  re-examined  in  the  field.  5  L.  I>., 
236;  No.  1745. 

Basis  for  indemnity  must  appear  to  be 
land  of  the  character  granted.  5  L.  D.  • 
636;  No.  1751. 

Indemnity  dependent  upon  the  date  of 
the  grant  (La.)    5  L.  D.,  464;  No.  1747. 

Until  the  governor  is  invested  with  au- 
thority to  consent  to  the  adjustment  of  the 
grant  in  accordance  with  principles  here- 
tofore adopted  by  the  Department,  no 
further  action  can  be  taken  on  the  claim 
of  the  State  (Ark.)    5  L.  D.,  636;  No. 

>75i- 
Adjudication  under  the  fifth  clause  of 

section  2488,  R.  S.,  final  (Cal.)    5  L.  D., 

37;  No.  1 741. 

The  return  of  the  surveyor-general  un- 
der the  first  clause  of  section  2488  conclu- 
sive, except  in  case  of  fraud  or  mistake 
CCal.)    5  L.  D.,  99;  No.  1744. 

The  State  (La.)  is  entitled  to  indemnity 
for  lands  sold  between  March  2,  1849,  and 
September  28,   1S50.    5  L.  D.,  464;   No. 

1747- 
Election  of  the  State  (La.)  to  rely  on 

the  field  notes  accepted  as  basis  of  adjust- 
ment.    5  L.  D.,  598;  No.  1750. 

Lands  returned  as  swamp  and  overflow- 
ed without  the  words  **  made  unfit  thereby 
for  cultivation*'  (La.)    5  L.  D.,  514;  No. 

1749- 
If  there  is  doubt  as  to  the  character  of 

the  land,  the  decision  must  be  against  the 

grantee.    5  L.  D.,  514;  No.  1749. 

State  may  submit  proof  in  the  absence 
of  agreement  to  accept  the  fleld  notes  as 
the  basis  of  adjustment.  5  L.  D.,  5x4; 
No.  X749. 

The  act  of  1849  not  merged  in  the  later 
act     5  L.  D.,  514;  No.  1749. 

The  acts  of  1849  and  1850,  present  grants, 
5  L.  D.,  514;  No.  1749. 

Selections  confirmed  by  the  act  of  March 
3»  1857.     S  L.  D  .  5x4;  No.  1749. 
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Under  adjuttment  by  field  notes  the 
character  of  the  land  must  be  clear!/  ap- 
parent.    5  L.   D.,  514,  636;    Nos.    1749, 

Field  notes  of  survey  made  after  the 
grant  presumed  to  show  whether  the  land 
is  subject  thereto.  No  such  presumption 
jittends  survey  made  before  the  grant  (La.) 
5  L.  D.,  514,  636;  Nos.  1749,  1751. 

Claim  for  lands  acquired  from  the  Mille 
Lac  Indians,  by  the  treaty  of  1864  (Minn.) 
5  L.  D.,  103;  No.  1743. 

Certiiioation  of,  not  disturbed  except  on 
showing  of  fraud  or  mistake,  or  alleged 
priority  of  right  (Oreg. )  5  L.  D. ,  3 1 .  300 ; 
Nos.  1743,  1746. 

State  (Oreg.)  to  show  cause  whycertifi* 
cation  procured  through  fraud  should  not 
be  set  aside.    5  L.  D.,  374;  Ko.  1748. 

Investigation  as  to  manner  of  procuring 
certification  authorized.  5  L.  D.,  300, 374 ; 
No.  1746. 

Circular  of  December  13, 1886.  5  L.  D. , 
379;  No.  124. 

See  /Railroad  Grani,  Surveys^  StaUs 
and  Territories, 


Tenant. 

Where  one  went  upon  the  public  land  as 
the  tenant  of  another,  who  has  absented 
himself  without  claim  to  it,  he  may  make 
entry  of  it  in  the  absence  of  fraud.  3  L. 
D.,  13s;  No.  356. 

Compare  with  Agent, 


Timber  Calture. 

Circular  of  February  i,  1882,  with  blank 
forms.     I  L.  D.,  638;  No.  44. 

Good  faith  an  essential,  i  L.  D.,  148; 
No.  2781. 

Work  may  be  done  at  any  time  within 
the  required  period,     x  L.  D.,  137;  No. 

J774- 
Work  may  be  done  by  an  agent,  but  the 

entryman  will  be  responsible  therefor,     i 

L.  D.,  120;  No.  1755, 

Work  may  be  done  by  entryman,  his 

agent,  or  his  vendor,    i  L.  D.,  137;  Ko. 

»774. 


Entry  made  in  arid  country,  at  the  claim- 
ant's risk.     I  L.  D.,  123;  No.  1759. 

Requirements  of  the  law  may  not  be 
waived  by  the  General  Land  Ofiice.  i  L. 
D.,  120;  No.  1755. 

As  late  as  1879  ^^  cotton  wood  was  not 
classed  among  timber  trees,  x  L.  D..,  X65 ; 
No.  1799. 

The  honest  efforts  of  the  entryman  will 
be  protected,     x  L.  D.,  142;  No.  1778. 

The  act  of  X874  did  not  specify  the  char- 
acter of  land  subject  to  entry,  but  left  such 
matter  to  the  regulation  of  the  General 
Land  Office,     x  L.  D.,  X65;  No.  1799.  . 

Rights  of  deceased  claimant  descend  to 
the  heirs  and  not  to  the  widow,  i  L,  D., 
121,  127,  136;  Nos.  1756,  1765,  X773. 

Rights  of  the  widow  under  Kansas  laws. 
I  L.  D.  X49;  No.  1782. 

Entryman  not  required  to  reside  in  the 
State  or  Territory  wherein  the  land  is  situ» 
ated.     I  L.  D.,  148;  No.  1781. 

Requirements  of  the  law  like  that  of  the 
pre-emption  law  in  certain  respects  indi- 
cated.    X  L.  D.,  X43;  No.  1778. 

Breaking  may  be  done  in  advance  of  time 
required,     x  L.  D.,  X37;  No.  1774. 

Failure  to  break  not  excused  by  reason 
of  drought.     I  L.  D.,  X4X ;  No.  1777. 

Mistake  as  to  amount  broken  excused. 
X  L.  D.,  X36;  No.  1762. 

Breaking  in  Colorado  possible  without 
irrigation,    x  L.  D.,  133;  No.  x 759. 

Breaking  done  under  previous  entry  fully 
available,  x  L.  D.,  137 ;  No.  X774;  butsee 
Nos.  X890,  X960. 

Planting  of  first  five  acres  must  be  done 
third  year,     i  L.  D.,  X35;  No.  X77X. 

Slight  failure  to  plant  excused,  i  L.  D.» 
X30;  No.  X767. 

Replanting  must  follow  when  trees  are 
destroyed,    x  L.  D.,  128;  No.  X766.  £ 

Cultivation  is  such  care  and  attention  as 
will  best  promote  the  healthy  growth  of 
trees,     i  L.  D.,  X30;  No.  X767. 

Mulching  maybe  regarded  as  cultivation. 
X  L.  D.,  130;  No.  x767« 

Replowing  of  five  acres  second  year 
treated  as  cultivation,  x  L.  D.,  135;  No^ 
X77X. 
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Wunt  of  cultivation  not  presumed  from 
the  small  number  of  trees  growing  at  the 
end  of  three  years,     i  L.  D.,  137;  No. 

1765. 
Effective  cultivation  must  be  shown,     i 

L.  D.»  X17 ;  No.  1803 ;  but  see  No.  135  over- 
ruling 1785  (Bundy). 

Entry  may  be  made  by  a  deserted  wife 
(with  children)  as  the  head  of  a  family.  3 
Lr.  D.,  31X;  No.  1857. 

May  be  made  by  a  citizen,  who,  when 
an  alien,  innocently  made  a  prior  entry 
which  was  canceled  for  non-compliance 
with  law.     3  L.  D.,  350;  No.  18 19. 

May  be  made  by  one  whose  former  en- 
try was  canceled  because  made  on  land  oc- 
cupied and  improved  by  another.  3  L.  D., 
1x8;  No.  394. 

May  be  made  where  causes  beyond  the 
entryman's  control  (the  establishment  of  a 
cattle  trail)  destroyed  the  land  first  entered 
for  timber-culture  purposes.  3  L.  D.,  337; 
No.  1800. 

May  be  made  by  one  who  was  not  al- 
lowed to  amend  a  former  entry,  because  of 
the  interposition  of  other  rights,  where 
the  equities  were  with  him.  3  L.  D.,  353, 
254.    Nos.  1804,  z8ix. 

May  be  made  by  a  local  officer,  or  clerk, 
but  not  by  a  special  agent,  in  a  district 
other  than  that  in  which  he  is  stationed. 
3  L.  D.,  313;  No.  1814. 

Entry  allowed  during  pendency  of  con- 
test may  stand,  there  being  now  no  adverse 
right  (see  2  L.  D.,  p.  55).  3  L.  D.,244; 
No.  1856. 

Will  not  be  allowed  where  there  is  a 
prior  entry  in  the  same  section,  though 
contest  against  it  is  pending.  3  L.  L.,  34 ; 
No.  403. 

May  be  allowed  where  there  is  a  prior 
timber-culture  entry  which  is  illegal  (be- 
cause of  conflict  with  a  certified  entry)  and 
cannot  go  to  patent.    3  L.  D.,  356;  No. 

>839- 

May  be  made  on  land  covered  by  a  pre- 
emption filing,  and  takes  the  land  on  fail- 
ure by  the  pre -emptor  to  make  final  proof 

in  the  time  required.    2  L.  D.,'593;  No. 
to8x» 


By  contestant  of  a  homestead  entry,  majr 
be  for  part  of  the  land  and  contiguous 
land ;  by  contestant  of  a  timber-cultuce  en> 
try,  is  restricted  to  land  in  contest,  unless 
less  than  160  acres,  when  contiguous  land 
may  be  included.  2  L.  D.,  389;  No  348; 
but  see  135  overruling  1785  (Bundy). 

Must  be  made  in  a  section  "composed 
exclusively  of  prairie  lands,  or  other  land* 
devoid  of  timber,"  that  is,  composed  of 
lands  naturally  devoid  of  timber.  3  L.  D. , 
371 ;  No.  1836. 

Whether  a  given  section  is  devoid  of 
timber  is  to  be  determined  by  inquiring 
whether  nature  has  provided  timber  which 
in  time  will  become  an  adequate  supply 
for  the  wants  of  the  people  likely  to  reside 
on  It.  3  L.  D.,  367;  No.  1809;  but  tee 
No.  X997. 

Where  the  timber  growing  in  a  section 
is  confined  to  fixed  limits,  with  no  pros- 
pect of  spreading,  and  is  inadequate  in> 
quantity  (500  trees),  entry  is  allowed.  2 
L.  D.,  268;  No.  1809;  but  see  No.  1997. 

May  be  made  where  the  trees  (450),  con- 
fined to  the  margin  of  a  stream,  at  mature 
ity  become  unfit  for  use  as  timber  (decayed 
at  the  heart).  3  L.  D.,  373,  374;  Nos.  1829, 
1 841 ;  but  see  No.  1997. 

May  be  made  where  the  trees  (300) » con* 
fined  to  a  point  of  land  between  two 
sloughs,  were  dead,  dying,  or  decaying  at 
the  top.  3  L.  D.,  373;  No.  X838;  but  see 
No.  X997. 

May  be  made  where  thei%  are  but  a  hun- 
dred, or  a  half-acre  of,  trees  confined  to 
the  margin  of  a  stream.  3  L.  D.,  374; 
No.  184X ;  but  see  No.  1997. 

A  section  where  there  was  fc^rmerly  an 
adequate  supply  (40  acres)  of  naturally- 
growing  timber,  which  has  been  cut  off,  is 
not  devoid  of  timber.  3  L.  D.,  370;  No. 
1826. 

Where  applicant  proves  that  the  mark- 
ings on  the  plats,  showing  timber,  were 
erroneous,  entry  should  be  allowed  as  of 
date  of  application.  2  L.  D.,  850;  No. 
1816. 

Entry  man  under  act  of  1874  became  en- 
titled to  benefits  of  act  of  1878  (as  to  area 


SUPPLEMENT    AND    INDEX. 


56» 


to  be  cultivnted)  at  date  of  its  passage. 
2  L.  D.,  2S0;  No.  1812. 

The  entryman  is  entitled  to  a  full  j^ear, 
exclusive  of  the  day  of  entr_y,  in  which  to 
break  the  first  five  acres.  2  L.  D.,  249, 
295;  Nos.  1S59,  .»S3S. 

The  purpose  of  the  law  is  attained  by  a 
thorough  overturning  of  the  entire  area, 
whether  by  plowing  or  otherwise  (grub- 
bing), so  as  to  fit  it  for  cultivation.  2  L. 
D.,  264;  No.  1852. 

When  one  enters  land  with  knowledge 
of  its  unfitness  for  tree  culture,  he  will  be 
held  to  a  strict  compliance  with  the  re- 
quirements of  law  (breaking).  2  L.  D., 
265;  No.  1852. 

Hoeing  around  young  trees  and  permit- 
ting a  growth  of  grass  and  weeds  between 
them,  which  is  necessary  to  insure  their 
protection  in  a  cold  climate,  satisfies  the 
law.     2  L.  D.,  305;  No.  1813. 

Whilst  the  requirements  of  the  law  must 
be  carried  out  fully,  nevertheless  the  ob- 
ject of  the  law,  *'  to  encourage  the  growth 
of  timber,"  should  always  be  kept  in  view 
in  determining  the  question  of  compli- 
ance with  them.     2  L.  D.,  306;  No.  18 13. 

The  entryman  is  not  be  held  responsible 
for  an  incendiary  fire,  or  for  a  flood,  which 
destroys  his  trees.  2  L.  D.,  307:  No. 
1850. 

Unfavorable  weather  excuses  the  failure 
of  the  planting,  where  diligence  in  rem- 
edying it  was  exercised.  2  L.  D.,  314; 
No.  1821. 

At  the  moment  of  default  the  land  is 
open  to  entry  by  the  first  legal  claimant, 
notwithstanding  that  an  illegal  contest  is 
pending  against  it.  2  L.  D.,  266,  283, 297, 
318;  Nos.  1870,  1820,  1843,  1868;  see  No. 
135  overruling  No.  1785  (Bundy). 

If  the  entryman  has  cured  or  begun  to 
cure  the  default  in  good  faith,  contest  will 
not  lie.  2  L.  D  ,  262,  263,  302 ;  Nos.  1806, 
1827,  1861 ;  sec  Nos.  1991,  1896. 

It  is  the  duty  of  the  Land  Department 
to  see  that  the  trees  are  of  such  size  as  to 
render  tjieir    continued  growth   without 


further  cultivation   or  protection  reasoni- 
ably  certain.    2  L.  D.,  310;  No.  i8'^2. 

The  time  consumed  in  preparing  the 
land  and  planting  the  trees  is  computed  afr 
part  of  the  required  eight  years  of  culti- 
vation and  protection.  2  L.  D.,  309;  No. 
1862 ;  but  see  No.  135. 

At  the  expiration  of  the  eight  years 
from  date  of  entry  one-half  of  the  trees 
(3,875)  must  have  been  growing  for  five 
years,  and  the  remaining  half  for  four 
years.  2  L.  D  ,  310,  328;  Nos.  1862,  1867  ^ 
but  see  No.  135. 

When  the  trees  (22,600)  are  not  of  a 
satisfactory  growth  at  the  end  of  eight 
years,  without  fault  of  the  entryman,  the 
law  allows  him  five  years  additional  time.. 
2  L.  D.,  309,  328;  Nos.  1862,  1S67. 

Facts  in  relation  to  the  growth  and  silze 
of  box  elder,  ash,  and  catalpa  trees.  2  L. 
D.,  310;  No.  1862. 

That  the  natural  growth  is  small  and  has! 
been  partly  destroyed  by  fire  does  not  af- 
fect the  question  as  to  whether  the  land  is 
devoid  of  timber.  3  L.  D.,  144;  No. 
1877. 

*'  An  adequate  supply"  exists  under  the 
rule  in  Blenkner  v.  Sloggy  to  the  exclusion 
of  an  entry  where  the  natural  growth  is 
equivalent  to  the  amount  required  to  be 
cultivated  by  the  entryman.  3  L.  D.,  144; 
No.  1877 ;  but  see  1997. 

Poplar  regarded  as  a  timber  tree.  3  L. 
D.,  145;  No.  1877. 

Applicant  for  entry  is  bound  under  the 
law  to  know  that  the  land  is  subject  to 
entry.    3  L.  D.,  152;   No.  1S80;   but  see 

"55- 

Entry  confined  to  one  quarter  in  a  sec- 
tion.    3  L.  D.,  182;  No.  18S3. 

Good  faith  in  cultivation  required.  3  L.. 
!>•»  398;  No.  1899. 

Under  the  law  a  person  may  make  but 
one  entry.    3  L.  D.,  185;  No.  1884. 

The  eight  years  of  cultivation  commence 
with  the  first  breaking.  3L.  D.,  260;  No. 
1889;  but  see  135. 

.  Land  shown  by  field  notes  to  be  timber 
land  not  subject  to  entry.  3  L.  D.,  361; 
No.  1885. 
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Entry  of  land  in  diflferent  sections  not 
allowed.    3.  L.  D.,  361 ;  No.  1S85. 

Entry  not  canceled,  though  but  eight 
and  one-half  acres  were  in  cultivation.  3 
L.  D.,  365;  No.  1887. 

Where  through  mistake  but  eight  and 
three-quarters  acres,  were  broken  in  the 
first  two  years  the  entry  was  not  canceled. 
3  L.  D.,  372;  No.  1896. 

The  number  of  trees  required  at  final 
proof  a  guide  in  determining  whether  land 
is  excluded  from  entry  by  reason  of  the 
natural  growth.     3  L.  D.,  437 ;  No.  1902. 

Breaking  done  by  a  prior  occupant  may 
be  utilized  by  the  entryman.  3  L.  D.,  482 ; 
No.  1881 ;  see  Nos.  1890,  1960. 

Breaking  by  prior  occupant  must  be  used 
by  entryman  if  he  claims  credit  therefor. 
3  L.  D.,  483;  No.  1890;  see  No.  i960. 

Entryman  should  comply  with  the  law 
during  the  pendency  of  contest.  3  L.  D., 
486;  No.  1904. 

Failure  to  break  and  cultivate,  where 
caused  by  the  wrong  of  contestant,  ex- 
cused.   3  L.  D.,  487;  No.  1904. 

Work  done  by  the  entryman' s  vendor 
or  agent  equivalent  to  work  done  by  him- 
self 3  L.  D.,  502;  No.  1906;  see  Nos. 
1890,  i960. 

Entry  not  canceled  where  seeds  &iled  to 
grow.    3  L.  D.,  584;  No.  191 1. 

Applicant  for  entry  not  required  to  fur- 
nish more  than  the  statutory  evidence  to 
show  that  he  has  declared  his  intention  of 
becoming  a  citizen.      3  L.  D.,  606;  No. 

i9»3- 
Substantial    compliance  with    the    law 

held  satisfactory.     4  L.  D.,  205 ;  No.  192 1. 

Strict  compliance  not    required  where 

good  faith  is  shown.    4  L.  D.,  494;  No. 

1957. 
Entryman  not  held  responsible  for  the 

results  of  incendiarism  or  destruction  by 

the  floods.     4L.  D.,  164;  No.  1873. 

Drought  as  an  excuse  for  non-compliance 
-with  the  law.    4  L.  D.,  346;  No.  1941. 

Work  required  may  be  done  by  agent. 
4L.  D.,  493;  No.  1957. 

Failure  of  agent  to  perform  work  no  de- 
fense against  the  charge  of  non-compliance. 
4L.  D.,  493;  No.  1957. 


Agent  of  entryman  may  not  take  adran 
tage  of  his  own  wrongful  act  to  contest  the 
entry.     4  L.  D.,  494;  No.  195t. 

At  the  end  of  second  year  there  must  be 
10  acres  broken.     4  L.  D.,  303 ;  No.  1937. 

Entryman  may  ujtilize  breaking  on  land  at 
time  of  entry.  4  L.  D.,  lYS,  543  ;  Nos.  1924, 
1960,  1890. 

Acts  of  previous  entryman  must  be  prop- 
erly followed  up  if  credit  is  claimed  therefor. 
4  L.  D.,  542;  No.  1960. 

Failure  to  properly  distribute  the  trees  not 
cause  for  cancellation.  4  L.  D.,  162 ;  No. 
1873. 

Planting  of  previous  entryman  available. 
4  L.  D.,  291,  543 ;  Nos.  1935,  1960,  1890. 

Failure  to  replant  two  acres  destroyed  by 
fire  excused,  it  appearing  that  the  entryman 
had  the  trees  for  such  replanting  under  cul- 
tivation.    4  L.  D.,  163;  No.  1873. 

Breaking  and  planting  may  be  done  in  ad- 
vance of  the  required  time.  4  L.  D.,  175, 
303;  Nos.  1924,  1937. 

Acts  of  cultivation  should  show  good  faith. 
4L.  D.,  174;  No.  1923. 

Such  method  of  cultivation  should  be 
adopted  as  will  secure  the  best  results.  4 
L.  D.,  162  ;  No.  1873. 

That  the  area  cultivated  in  trees  is  in  ex- 
cess of  10  acres  is  not  material.  4  L.  D.,  90  ; 
No.  1916. 

Inattention  to  trees  after  planting  evi- 
dence  of  bad  faith.     4  L.  D.,  174 ;  No.  1923. 

Failure  to  cultivate  may  not  be  taken  ad- 
vantage of  by  one  employed  to  perform  such 
act.     4  L.  D.,  205;  No.  1921. 

Must  show  good  reason  in  case  of  failure 
to  comply  with  the  law.  5  L.  D.,  363  ;  No. 
1982. 

The  heirs  of  a  deceased  entryman  must 
show  compliance  with  the  law.  5  L.  D., 
398 ;  No.  1985. 

That  the  natural  growth  of  timber  is  re- 
stricted by  annual  fires  does  not  render  the 
section  containing  such  growth  subject  to 
entry.     5  L.  D.,  689;  No.  1992. 

Sowing  tree  seeds  broadcast  not  in  com- 
plance  with  law.     5  L.  D.,  8  ;  No.  1965. 

Method  of  cultivation  varies  with  the 
locality.     5  L.  D.,  9;  No.  1965. 
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GultiTation  must  show  good  faith.  5  L. 
D.,  40,  329;  No8.  1966,  1980. 

Pendeacj  of  a  coateSt  no  excuse  for  failure 
to  comply  with  the  law.  5  L.  D.,  104;  No. 
1967. 

The  act  of  1878  extended  rights  secured 
under  the  former  acts.  5  L.  D.,  233 ;  No. 
1972. 

Rights  acquired  under  former  rulings  as 
to  the  character  of  land  subject  to  entry  not 
disturbed.  5  L.  D.,  261,  689;  Nos.  1974, 
1992. 

Compliance  with  law  must  be  shown  pend- 
ing application  for  amendment.  5  L.  D.,  349 ; 
No.  1981. 

Planting  should  be  done  when  the  ground 
is  in  proper  condition.     5  L.  D.,  363 ;  No.* 
1982. 

See  Affidavit^  Alien^  Amendment j  Appli^ 
catiorif  Entry,  Final  Proof,  Fraud,  Illegality, 
Land  Department,  Mineral  Land,  Railroad 
OratU,  Reinstatement,  Relinquiehment,  Reeer- 
vaHon,  Public  Land. 


Timber  Cutting. 

Instructions  of  June  30,  1882.  1  L.  D., 
697 ;  No.  46. 

Circular  of  October  12,  1882,  relative  to 
cutting  mesquite.     1  L.  D.,  695  ;  No.  50. 

For  railroad  construction  (Act  of  March  3, 
1875);  circular  of  March  3,  1883.  1  L.  D., 
699 ;  No.  59. 

Authorized  in  construction  of  railroad, 
ceases  on  completion  of  the  road.  1  L.  D., 
609;  No.  2011. 

In  construction  of  railroad,  timber  may  be 
taken  from  any  of  the  public  lands  in  the 
vicinity,     1  L.  D.,  610;  No.  2030. 

Agent  of  railroad  company  may  hire  men 
to  cut  ties,  but  may  not  sell  to  other  parties. 
1  L.  D.,  610;  No.  2030. 

Railroad  companies  to  be  supplied  under 
contract.     1  L.  D.,  612 ;  No.  2033. 

Timber  may  not  be  taken  from  private 
claim  for  construction  purposes  under  act  of 
March  3,  1875.     1  L.  D.,  622  ;  No.  2024. 

Authorized  in  the  construction  of  tele- 
graph line  by  duly  organized  and  qualified 
company.     1  L.  D.,  625 ;  No.  2025. 


Rejected  lumber,  if  from  mineral  land, 
may  be  sold  to  minersntnd  settlers.  1  L.  D., 
612;  No.  2035.  ' 

Object  of  the  act  of  June  3, 1878,  to  enable 
the  inhabitants  of  the  States  and  Territories 
to  appropriate  timber  from  land  not  subject 
to  the  settlement' laws.  1  L.  D.,  600;  No. 
2034. 

Authorizes,  on  mineral  lands  of  the  United 
States  for  domestic  uses.  1  L.  D.,  597  ;  No. 
2021. 

Authorized  by  said  act  for  any  use  within 
the  State  (or  Territory)  for  the  comfort  or 
convenience  of  its  people.  1  L.  D.,  597,  602, 
618;  Nos.  2021,  2034,  2016. 

Departmental  decision  of  May  25,  1883, 
relates  only  to  public  mineral  lands.  1  L.  D., 
699 ;  No.  2023. 

Refers  only  to  mineral  lands.  1  L.  D.,  600, 
602  ;  Nos.  2034,  2034. 

Mineral  districts  outside  of  the  States  named 
are  within  the  terms  of  the  act.  1  L.  D., 
600,  616;  Nos.  2034,  2017. 

Is  not  permitted  by  said  act  for  purposes 
of  transportation  beyond  the  State  or  Terri- 
tory.     1  L.  D.,  597  ;  No.  2021. 

Restricted  to  trees  not  less  than  eight 
inches  in  diameter.     1  L.  D.,  602  ;  No.  2034. 

Allowed  for  government  use.  1  L.  D., 
613  ;  No.  2014. 

Provides  for  in  mining  operations.  1  L. 
D.,  597,  614;  Nos.  2021,  2036. 

Permits  sale  of  timber  within  the  State 
for  domestic  uses.     1  L.  D.,  597;  No.  2021. 

Cut  prior  to  act  of  June  3,  1878,  and  such 
as  by  said  act  would  be  lawful  after  said 
date ;  proceedings  will  not  be  instituted.  2 
L.  D.,  823  ;  No.  2037. 

Miners  and  others  inhabiting  mining  dis- 
tricts may  cut,  or  employ  others  to  cut,  tim- 
ber from  mineral  lands  for  domestic  use.  2 
L.  D.,  823  ;  No.  2037. 

Where  coal  suitable  for  fuel  exists  in  the 
neighborhood,  timber  for  fuel  should  not  be 
cut  by  a  mining  company.  2  L.  D,,  827 ; 
No.  2044. 

Coal  lands  are  not  mineral  lands  within 
the  mfeaning  of  the  act  of  June  3,  18'78.  2 
L.  D.,  827  ;  No.  2057. 
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Where  the  timber  was  cat  on  coal  lands 
under  the  mistaken  belief  that  thej  were 
open  to  such  cutting,  a  proposition  to  pay 
stnmpage  rate  of  75  cents  per  thousand  feet 
of  lumber  may  be  accepted.  2  L.  D.,  828 ; 
No.  2062. 

Gut  before  title  to  the  tract  (non-mineral) 
passed  from  the  government  is  not  part  of 
the  realty,  and  does  not  pass  with  it ;  its 
Yalue  may  afterwards  be  sued  for  by  the 
government.  2  L.  D.,  776;  see  also  No. 
2031. 

Where  land  was  in  a  mining  region,  though 
not  mineral,  and  the  timber  was  used  in 
bailding  a  smelting  furnace  and  a  new 
town,  the  lumber  company's  offer  of  $1.25 
per  1,000  feet  of  sawed  lumber,  its  value  in 
the  tree,  may  be  accepted.  2  L.  D.,  824 ;  No. 
2051. 

A  homesteader  who  by  mistake  resided 
and  cut  timber  without  his  lines,  and  over 
more  land  than  an  entry  could  have  covered, 
may  amend  his  entry  so  as  to  include  the 
land  he  resided  on,  and  so  as  to  subject  the 
government  to  the  least  loss  ;  neither  he  nor 
those  who  bought  the  timber  from  him  should 
be  prosecuted.     2  L.  D.,  808 ;  No.  366. 

Until  homestead  entry  is  finally  perfected, 
the  land  belongs  to  the  governtuent ;  the 
settler  may  use  the  timber  on  the  land  for 
fencing  or  other  needful  purposes;  a  prior 
occupant  has  no  .right  to  rails  or  to  other 
timber  cut  upon  it.  2  L.  D.,  815 ;  No.  2038. 
Where  the  homestead  settler  cut  on  his 
land  and  sold  certain  posts  and  railroad  ties 
under  the  supposition  that  he  had  a  legal 
right  to  do  so,  and  where  it  appears  that  he 
has  taken  and  is  holding  his  claim  in  good 
faith,  the  Infraction  of  the  rule  against  such 
timber  cutting  will  be  overlooked.  2  L.  D., 
815;  No.  2050;  but  see  No.  105. 

A  settler  on  unsurveyed  land  intending  to 
make  it  a  home  and  to  take  it  under  the  set- 
tlement laws  when  surveyed,  is  justified  in 
doing  whatever  clearing  is  necessary  to  put 
in  a  crop,  and  may  cut  and  sell  the  timber  to 
aid  him  in  so  doing,  or  may  sell  timber  for 
the  support  of  his  family  while  clearing  the 
land  and  putting  in  a  crop.  2  L.  D.,  817 ; 
Vo.  2052 ;  but  see  No.  105. 


Hereafter  (December  7,  1883)  the  specia 
agents  will  make  no  report  of  timber  cut- 
ting by  homesteaders  or  pre-emptors  on 
their  claims  unless  they  find  the  entry  to  be 
fraudulent  (cases  suggested),  or  unless  it  be 
conclusively  established  that  the  timber  was 
not  cut  for  clearing  the  land  or  for  other 
legitimate  purposes.  2  L.  D.,  819 ;  No.  2054 ; 
but  see  No.  105. 

Where  the  trespass  is  on  an  additional 
homestead  claim,  the  settler,  who  fully  com- 
plied with  the  law  in  his> original  entry,  has 
exclusive  right  to  the  timber,  and  must  him- 
self bring  action  in  the  local  courts.  2  L. 
D.,  810;  No.  377. 

So  long  as  the  lands  are  occupied  in  good 
faith  under  the  pre-emption  law,  the  duty 
of  protecting  the  timber  does  not  rest  on  the 
government;  otherwise,  where  the  land  has 
been  fraudulently  obtained  as  a  pre-emption 
or  homestead.  2  L.  D.,  810;  No.  2061 ;  but 
see  No.  105. 

The  company  (Northern  Pacific)  may  not 
sell  the  timber  on  land  within  its  indemnity 
limits  which  has  not  been  selected ;  a  selec- 
tion  to  become  effective  on  title  needs  the 
approval  of  the  Department.  2  L.  D.,  819, 
820;  Nos.  2059,  2041. 

It  is  the  duty  of  the  government  to  pro- 
tect the  timber  upon  all  the  lands  within  the 
UDBurveyed  granted  limits  of  the  railroad 
(Northern  Pacific).     2  L.  D.,  828 ;  No.  2048. 

Surplus  or  refuse  timber  cat  (from  min- 
eral lands  of  the  United  States  by  a  timber 
agent)  for  railroad  construction  may  not  be 
exported  from  the  State  or  Territory.  2  L. 
D.,  811;  No.  2043. 

An  agent  catting  timber  for  railroad  par- 
poses  is  not  entitled  to  the  surplus  or  refuse 
timber  cut  from  public  lands,  mineral  or 
otherwise,  without  paying  stnmpage  value 
for  it.     2  L.  D.,  814 ;  No.  2056. 

Fond  du  Lac  reservation,  Minnesota ;  the 
Indians  may  not  lawfully  cut  timber  from 
selections  not  approved  by  the  Department, 
nor  from  approved  selections  except  for  the 
purpose  of  improving  the  land.  2  L.  D.,  821 ; 
2040. 

Fort  Cameron  reservation,  Utah,  is  aban- 
doned, but  not  yet  restored  to  the  public  do- 
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main ;  timber  cutting  on  such  reservation  is 
within  the  jurisdiction  of  the  Land  Depart-  ' 
ment;  timber  cut  must  be  released   to  the 
United  States.     2   L.   D.,   822;    Nos.    2046, 
2047. 

The  owner  of  stolen  property  may  reclaim 
it  or  demand  full  value  from  the  purchaser, 
notwithstanding  the  fact  that  the  purchaser 
had  bought  it  in  good  faith  and  had  paid  full 
value  for  it.     2  L.  D.,  837  ;  No.  2045. 

A  cut  the  timber,  and  converted  it  into 
lumber,  which  he  sold  to  B ;  B  sold  it  to  C, 
who  was  ignorant  of  the  trespass ;  held,  that 
B  and  C  may  be  held  jointly  responsible  for 
the  value  as  lumber.  2  L.  D.,  835 ;  No. 
2042. 

Purchasers  of  public  timber  must  pay  its 
stnmpage  value  in  case  of  unintentional 
trespass,  but  the  full  value  where  the  tres- 
pass was  willful.     2  L.  D.,  839  ;  No.  2058. 

Where  certain  mill  companies  procured 
ignorant  and  irresponsible  men  to  do  the 
cutting,  suits  should  be  brought  against  the 
mill  men.     2  L.  D.,  840 ;  No.  2039. 

A  purchaser  who  induced  the  trespass 
must  pay  the  purchase  price  of  th6  logs.  2 
L.  D.,  841 ;  No.  2063. 

Legal  proceedings  must  not  be  instituted 
ag^nst  alleged  timber  depredators  unless  di- 
rected by  the  attorney-general,  or  until  the 
special  timber  agent  has  been  so  instructed 
by  the  Land  Department;  but  in  cases  of 
emergency,  where  immediate  action  is  neces- 
sary to  protect  the  government,  he  may  apply 
to  the  United  States  attorney  to  institute 
proceedings.     2  L.  D.,  841 ;  No.  2060. 

Sec.  1,  Acl  of  June  15, 1880,  provides  that 
persons  who  committed  trespasses  on  the 
public  lands,  not  mineral,  prior  to  March  1, 
1879,  may  secure  themselves  against  crimi- 
nal and  civil  procedings  by  purchasing  the 
lands  at  the  government  price.  2  L.  D.,  829 ; 
No.  2032. 

The  parties  committed  the  trespass  in  No- 
vember and  December,  1877;  were  sued  civ- 
illy;  and  on  compromise  in  April,  1880,  the 
suits  were  withdrawn;  on  November  9, 1880, 
they  applied  to  purchase  the  land:  held,  that 
as  they  were  criminally  liable  at  date  of  ap- 
plication, which  was  within  three  years  from 


date  of  the  offense  (Sec.  1046,  R.  S.,  and  Act 
of  April  13,  1876),  they  were  authorized  to 
purchase  the  land.     2  L.  D.,  829;  No.  2032> 

The  trepasses  were  committed  from  1870 
to  1878,  the  land  being  then  and  now  unsur- 
veyed  (California);  on  June  4,  1883,  the 
trespasser  offered  to  purchase  the  land  under 
the  act  of  June  3,  1878,  which  in  terms  ap- 
plies to  surveyed  lands :  held,  that  the  facts 
bring  the  case  within  the  remedy  of  the  act 
of  June  15,  1880;  that  the  delay  in  purchas- 
ing, caused  by  wantf  of  a  survey,  does  not 
render  the  law  inapplicable  when  a  survey 
is  made;  and  that  he  should  be  allowed  to 
have  a  survey  under  the  special  deposit  sys- 
tem, and  to  pay  for  the  land  under  whichever 
of  these  laws  is  applicable.  2  L.  D.,  831; 
No.  2049. 

Where  one  mistakenly  and,  as  alleged, 
after  reasonable  inquiry,  deemed  the  land 
not  public,  and,  buying  a  "  possessory  timber 
claim  "on  it,  cut  timber  in  1880  and  1881, 
he  may  settle  by  purchasing  the  land.  2  L. 
D.,  833  ;  No.  2055. 

Where  the  trespasser  purchases  but  part 
of  the  lands  trespassed  on,  he  is  liable  for  the 
depredations  on  the  remainder  of  them;  if 
the  purchase  is  made  by  other  parties,  hiB 
liability  still  remains.  2  L.  D.,  832 ;  No. 
2053.  .^ 


Timber  and  Stone  Aot. 

Mineral  lands  excluded  from  sale.  I  L.  O., 
600 ;  No.  2034. 

Protection  of  timber  ;  circular  of  Septem- 
ber 19,  1882.     1  L.  D.,  696 ;  No.  48. 

A  prima-facie  valid  pre-emption  filing,  or 
other  claim  of  record,  bars  a  timber  applica- 
tion (unaccompanied  by  an  impeachment  of 
it).  2  L.  D.,  633;  No.  1107;  see  Nos.  2095, 
2097,  2105. 

The  preliminary  affidavit  does  not  bar 
homestead  entry,  pending  publication,which, 
however,  is  subject  to  the  rights  of  the  prior 
claimant  (timber)  if  established  at  final  proof. 
2  L.  D.,  333,  336 ;  Nos.  2092,  2093. 

An  application  (timber)  initiates  a  valid 
claim  to  the  tract,  in  like  manner  as  a  pre- 
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emption  declaratory  filing;  the  applicant  has 
a  preferred  right  against  everybody  but  the 
Upited  States  and  one  claiming  a  prior  right 
to  the  land.     2  L.  D.,  334;  No.  2093. 

An  entry  (timber)  is  barred  by  a  prior 
homestead    settlement,   irrespective  of   the 

character  of  the  land.     2  L.  D.,  172;   No. 

-308. 

.    Neither  a  married   woman   nor  a  minor 

may  make  entry.     2  L.  D.,  332 ;  Nos.  2090, 

2091 ;  but  see  Nos.  132,  2106. 

An  entry   may   embrace  non-contignous 
traits.     2  L.  D.,  332;  No.  2089;  but  see  No. 


132. 

The  timber  applicant  must  show  that  the 
land  was  uninhabited,  unoccupied,  and  un- 
improved by  others,  and  that  it  is  unfit  for 
cultivation  and  chiefly  valuable  for  timber. 
2  L.  D.,  632,  No.  1075 ;  see  No.  2093. 

The  e.^istence  of  a  valid  settlement  or  im- 
provement is  fatal  to  the  claim,  irrespective 
of  the  question  of  character  of  the  land.  2 
L.  D.,  336;   No.  2093. 

The  "  adverse  claim,"  or  the  "  valid  claim," 
in  Sec.  3  of  the  act,  is  one  initiated  prior  to 
the  application ;  it  must  be  filed  during  the 
publication.     2  L.  D.,  334 ;  No.  2093. 

A  claim  initiated  subsequently  to  the  ap- 
plication confers  no  rights,  and  may  not  delay 
entry  on  the  required  proofs;  if  the  United 
States  do  not  p^ss  title,  the  subsequent 
claimant  has  the  next  best  right  to  the  land. 
2  L.  D.,  334;  No.  2093. 

A  relinquishment  of  a  claim  prior  to  final 
proof  confers  no  rights  on  the  person  obtain- 
ing  and  filing  it.     2  L.  D.,  333  ;  No.  2092. 

A  party  not  in  interest  may  appear  at  any 
time,  alleging  illegality  in  respect  of  the 
qualifications  or  proceedings  of  the  appli- 
cant, the  bona  fides  of  his  application,  or  the 
character  of  the  land  ;  the  only  issue  is  the 
legality  of  the  application,  and  the  burden  of 

proof  is  on  the  timber  applicant.     2  L.  D., 
336 ;  No.  2093. 

The  proviso  to  section  3  of  the  act  contem- 
plates a  protest,  after  entry,  against  the  issue 
of  patent,  founded  on  an  alleged  priority  of 
right.     2  L.  D.,  336;  No.  2093. 

The  allegation  of  a  person  (claiming  a  set- 
tlement right)  that  the  land  is  "valuable 
«hiefly  for  agriculture,"  does   not  properly 


constitute  a  *<  contest/*  in  which  the  advene 
claims  of  the  parties  are  to  be  adjudicated; 
it  is  a  protest  putting  that  one  fact  in  issue 
only.     2  L.  D.,  633;  No.  1107. 

Where  the  soil  is  a  black  loam  and  sua- 
ceptible  of  ordinary  cultivation,  except  in 
minor  portions  where  it  is  rocky  or  steep, 
it  is  not  subject  to  entry.  2  L.  D.,  633 ;  No. 
1107. 

I 

The  act  was  intended  to  allow  timber  entry 
of  tracts  in  broken,  rugged,  or  mountainous 
districts,  with  soil  unfit  for  ordinary  agricul- 
tural purposes  when  cleared  of  timber.  2 
L.  D.,  632;  No.  1075. 

The  act  does  not  contemplate  that  the  lands 
must  be  wholly  unfit  for  cultivation,  after 
removal  of  the  timber,  but  that  they  must 
be  unfit  for  ordinary  cultivation  and  valuable 
chiefly  for  timber;  cases  suggested.  2  L.  D., 
336 ;  No.  2093. 

Final  proof  and  payment  not  to  be  made 
until  after  the  period  of  publication  has  ex- 
pired.    3  L.  D.,  85 ;  No.  2094. 

Entries  made  for  the  benefit  of  others  are 
in  evasion  of  the  law,  and  fraudulent.  S 
L.  D.„85;  No.  2094. 

Application  apparently  not  in  good  faith 
should  be  rejected,  and  those  of  doubtful 
character  noted  for  investigation.  3  L.  D., 
85;  No.  2094. 

A  prior  invalid  claim  will  not  defeat  an 
application  to  purchase  under  this  act  3 
L.  D.,  210;  No.  2095;  see  Nos.  2097,  2105. 

Application  hereunder  for  land  covered  by 
a  pre-emption  claim  only  raises  the  question 
of  the  pre-emptor's  good  faith  and  compli- 
ance with  the  law.  3  L.  D.,  258 ;  No.  2096 ; 
see  Nos.  2097,  2105. 

Invalid  pre-emption  claim  no  bar  to  pur- 
chase, but  the  burden  of  proof  is  upon  the 
applicant  to  show  the  invalidity  of  the  pre- 
emption claim.  3  L.  D.,  435;  Nos.  2097, 
2105. 

Conflicting  pre-emptor  should  be  cited  by 
applicant.     3  L.  D.,  435 ;  Nos.  2097,  2105. 

Filing  without  settlement  no  bar  to  pur- 
chase.    4  L.  D.,  70;  No.  1177. 

Burden  of  proof  as  to  the  character  of  the 
land  is  upon  the  claimant.  4  L.  D.,  164^ 
238;  Nos.  2098.  2101. 
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Application  is  no  appropriation  of  the  land. 
4  L.  D.,  177,  238  ;  Nos.  2099,2101. 

Claims  initiated  subsequent  to  the  applica- 
tion are  subject  thereto.  4  L.  D.,  177,  238, 
282;  Nos.  2099,  2101,  2102,  2105. 

Adverse  claims  to  be  settled  by  hearing. 

4  L.  D.,  177,  282  ;  Nos.  2099,  2102,  2105. 

Hearing  ordered,  after  proof  was  submit- 
ted, to  determine  the  right  of  an  adverse 
claimant  who  alleged  want  of  notice.  4  L. 
D.,  177  J  No.  2100. 

Affidavit  based  upon  prior  claim  of  record 
.is  an  '*  objection  "  under  section  3  of  tlie  act. 
4L.  D.,  178;  No.  2100. 

Right  of  protest  not  confined  to  adverse 
claimant.   4  L.  D.,238,  282  ;  Nos.  2101,  2102. 

Best  evidence  as  to  the  character  of  the 
land  from  those  engaged  in  tilling  the  soil 
in  the  vicinity.     4  L.  D.,  238  ;  No.  2101. 

Proof  not  to  be  submitted  until  after  ex- 
piration of  publication  period.  4  L.  D.,  282  ; 
No.  2102. 

Protest  calls  in  question  character  of  land 
or  good  faith  of  applicant.  4  L.  D.,  282  ;  No. 
2102. 

Adverse  or  valid  claim  defined.  4  L.  D., 
282;  No.  2102. 

Prior  occupancy  of  an  alien  defeats  the 
purchase  of  another.    4  L.  D.,  380  ;  No.  2103. 

Inhabited,  improved,  and  occupied  land 
not  subject  to  purchase.  4  L.  D.,  380 ;  No. 
2103. 

Right  to  purchase  complete  on  proof  and 
payment.     5  L.  D.,  38 ;  No.  2104. 

The  right  of  entry  being  acquired,  may  be 
completed  by  the  heirs  of  the  entryman.  5 
L.  D.,  38;  No.  2104. 

Tender  held  equivalent  to  payment.  5  L. 
D.,  38;  No.  2104. 

Limited  to  certain  States  and  Territories. 

5  L.  D.,  129;  No.  114. 

Right  under,  not  allowed  to  defeat  or  im- 
pair prior  valid  pre-emption  claim.  5  L.  D.*, 
366;  No.  2105. 

Applicant  under   may  attack    subsisting 
pre-emption  claim.     5  L.  D.,  366;  No.  2105. 
See  Application^  Entry^  Relinquishment, 


Timber  Trespass. 

Any  one  who  unlawfully  cuts  timber  on 
the  public  lands,  hires  others  to  do  so,  or  in 
any  way  encourages  or  promotes  the  same,  is 
liable  therefor.     1  L.  D.,  619 ;  No.  2010. 

The  United  States  may  sue  for  the  value 
of  timber  unlawfully  cut.  1  L.  D.,  607  ;  No. 
2019. 

Action  for  may  be  maintained  subse- 
quently to  the  sale  of  the  land  to  other  par- 
ties.    1  L.  D.,  620;  No.  2031. 

Removal  of  timber  from  land  covered  bj 
homestead  entry  or  pre-emption  filing  not 
permitted  except  for  purposes  of  improve- 
ment or  other  domestic  use.     1  L.  D.,  596, 

599,  600,   604,   606,  624  ;  Nos.   2006,  2023, 
2034,  2013,  2022,  2019,  2024,  105. 

Rights  within  an  unconfirmed  private 
claim  the  same  as  recognized  in  a  home- 
steader.    1  L.  D.,  622 ;  No.  2024. 

Locator  of  scrip,  until  title  has  passed,  may 
not  remove  timber,  except  for  improvement. 
1  L.  D.,  620;  No.  2015. 

Indian  allottee  no  authority  to  use  timber 
except  for  improvement,  &c.  1  L.  D.,  608  ; 
No.  2004. 

Use  of  waste  timber  accorded  to  entryman. 
I  L.  D.,  603 ;  No.  2009. 

Section  4,  act  of  June  3,  1878,  accords  to 
the  agriculturist  and  miner  permission  to 
use  timber  from  non-mineral  land.     1  L.  D., 

600,  602,  616,  618;  No.  2034,2017,  2016. 

Not  permitted  within  limits  of  uncon- 
firmed private  claim.  1  L.  D.,  621 ;  No. 
2005. 

The  locator  of  a  mining  claim  can  prose- 
en  te  for  in  his  own  right.  1  L.  D.,  615 ; 
No.  2028. 

Agent  not  authorized  to  settle  for.  1  L. 
D.,  612,  624;  Nos.  2035,  2020;  see  decision 
of  U.  S.  Supreme  Court — Wells  vs,  Nickles, 
page  378. 

The  United  States  will  not  prosecute  for, 
committed  on  railroad  lands.  1  L.  D.,*611  ', 
No.  2033. 

Neither  railroad  companies  nor  settlers 
may  take  timber  from  school  lands.  1  L. 
D.,  609  ;  No.  2008. 
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Unlawful  for  millmen  to  cut  timber  from 
public  noa-mineral  land  for  exportation.  1 
L.  D.,  602  ;  No.  2034. 

By  millmen,  entrymen,  &c.,  instructions  of 
October  24,  1881.     1  L.  D.,  701  ;  No.  2007. 

Committed  in  boxing  trees  for  turpentine. 
1  L.  D.,  607;  No.  2018. 

Committed  upon  public  lands  formed  by 
accretion.     1  L.  D.,  596  ;  No.  2006. 

Stumpage  for  timber  cut  on  land  within 
homestead  entry  belongs  to  the  gorernment. 
1  L.  D.,  624  ;  No.  2012. 

Protection  of  timber  from  fire,  circular  of 
September  19,  1882.     1  L.  D.,  696 ;  No.  48. 

Measure  of  damages  for,  circular  of  March 
1,  1883.     1  L.  D.,  695  ;  No.  58. 

For  timber  cut  by  a  homesteader  from  his 
claim,  which  he  abandons  as  soon  as  the 
cutting  is  done,  the  purchaser  must  settle 
by  paying  the  purchase  price.  3  L.  D.,  1 ; 
No.  2064 ;  see  decision  of  U.  S.  S.  Court — 
Wells  V8,  Nickles,  p.  378. 

For  trespass  committed  during  the  absence 
of  the  entryman,  civil  and  criminal  proceed- 
ings recommended.    3  L.  D.,  2  ;  No.  2065. 

Persons  settling  for,  should  pay  keeper's 
charges,  pro  rata^  prior  to  the  release  of  the 
timber.     3  L.  D.,  4 ;  No.  2066. 

Bona-fide  settler  may  dispose  of  the  down 
and  fallen  timber  on  his  claim,  for  improve- 
ments  and  support,  while  perfecting  title.  3 
L.  D.,  63 ;  No.  2067. 

Down  timber  on  the  public  lands  may  not 
be  appropriated  to  private  use.  3  L.  D.,  124; 
No.  2068. 

Where  the  trespasser  was  misled  as  to  the 
character  of  the  land  and  his  rights,  the  ofler 
of  settlement  was  accepted.  3  L.  D.,  133 ; 
No.  2069. 

Actual  settler  on  unsurveyed  land  may 
use  timber  in  the  support  of  his  improve- 
ments.    3  L.  D.  137 ;  No.  2070. 

A  trespasser  on  entered  land  is  subject  to 
both  the  suit  of  the  entryman  and  the  gov- 
ernment.    3  L.  D.,  142;  No.  2071. 

Subsequent  purchase  from  the  State  of 
the  land  will  not  excuse  trespass  committed 
thereon.     3  L.  D.,  266  ;  No.  2072. 

Will  not  be  excuse*d  when  by  reasonable 
diligence  the  ownership  of  the  land  might 


have  been  learned.     3  L.  D.,  346;  No.  2073. 

Not  willful  may  be  settled.  3  L.  D.,  348  ; 
No.  2074. 

Proposition  of  heirs  to  settle  for  trespass 
committed  by  entryman  accepted.  3  L.  D., 
349 ;  No.  2075. 

Trespass  no.t  excused  by  subsequent  entrj. 
3L.  D.,  415;  No.  2076. 

Upon  land  within  the  entry  of  another 
does  not  concern  the  Grovernment.  3  L.  D., 
421;  No.  2077. 

Homestead  entry  for  the  purpose  of  obtain- 
ing the  timber  will  not  constitute  a  defense 
in  suit  for  trespass.     3  L.  D.,  542 ;  No.  2078. 

Circular  of  December  15,  1885,  as  to  the 
protection  of  timber.     4  L.  D.,  289 ;  No.  105. 

On  the  public  domain,  circular  of  May  7, 
1886.     4  L.  D.,  521  ;  No.  110. 

The  government  may  protect  its  property 
the  same  as  a  private  person.  4  L.  D.,  392  ; 
No.  1661. 

Unsurveyed  lands  will  be  protected  from 
trespass.     4  L.  D.,  65;  No.  2082. 

Not  permitted  upon  unearned  odd-num* 
bered  sections  within  a  railroad  grant.  4L. 
D.,  58;  No.  2081. 

On  school  lands  in  the  Territories  pros- 
ecuted.   4  L.  D.,  392  ;  No.  1661. 

Suit  advised  in  case  of  entries  made  through 
conspiracy.     4  L.  D.,  469 ;  No.  2084. 

Damages  from  "boxing"  for  turpentine 
to  include  injuries  present  and  prospective. 
4  L.  D.,  1 ;  No.  2079. 

On  land  covered  by  pre-emption  entry  not 
inquired  into.     4  L.  D.,  467  ;  No.  2083. 

Right-of-way  privileges  granted  to  rail- 
road companies  defined,  circular  August  29, 
1885.     4L.  D.,  150;  No.  102. 

Right  of  railroad  company  to  use  timber 
in  the  construction  of  depots,  &c.  4  L.  D., 
65;  No.  2082. 

Agents  of  railroad  companies  to  show  au- 
thority before  cutting  timber.  4  L.  D.,  24 ; 
No.  2080. 

Use  of  timber  for  construction  purposes 
limited  to  timber  taken  from  adjacent  lands. 
4  L.  D.,  23,  65 ;  Nos.  2080,  2082. 

Suits,  civil  and  criminal,  advised  for,  on 
land  withdrawn  under  railway  grant.  4  L. 
D.,  487 ;  No.  2086. 
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Circular  of  August  6,  1886.  5  L.  D.,  129 ; 
No.  1 14. 

The  Department  is  authorized  to  receive 
the  amount  found  due  on  account  of  depre- 
dation. 5  L.  D.)  240;  No.  2086;  see  decision 
U.  S.  S.  Court>-Well8  m.  Nickles,  p.  3*78. 

General  powers  of  the  Department,  with 
respect  to  the  public  land,  extends  to  the 
protection  of  the  timber  growing  thereon. 
5  L.  D.,  240 ;  No.  2086. 

Duty  of  special  agents  in  determining 
amounts  due  for.    5  L.  D.,  240 ;  No.  2086. 

"Boxing"  pine  trees  for  the  purpose  of 
securing  turpentine  is  an  indictable  offense. 
5  L.  D.,  389;  Nos.  2087,  2079. 

Not  excused  by  homestead  entry.  5  L.  D., 
389;  No.  2087. 

Railroad  company  not  liable  for,  on  se- 
lected lands  the  title  to  which  appears  to 
be  in  said  company.   5  L.  D.,  611;  No.  2088. 

See  Timber  Cutting, 


Town  Lote. 

See  FUmfff  Pr^-emption, 


Towntiiip  Plat 


See  Survey. 


Townslto. 

Laws  only  apply  to  locations  on  the  pub- 
lic land.     1  L.  D.,  497  ;  No.  2107. 

The  right  of  a  town  to  make  entry  must 
be  computed  upon  the  basis  of  the  number 
of  occupants  of  the  public  lands.  1  L.  D., 
497;  No.  2107. 

In  proceedings  to  secure,  Sec.  2387,  R.  S., 
confers  authority  upon  judge  of  the  county 
court  or  "corporate  authorities."  1  L.  D., 
503;  No.  2108. 

Declaratory  statement  not  required  except 
to 'save  the  rights  of  the  town  in  the  event 
of  a  public  sale.^  1 1  L.  D.,  503  ;7No.  2108. 

Proof  required  in  entry  of,  and  how  made. 
1  L.  D.,  503;  No.  2108. 


Procedure  when  the  land  applied  for  is 
alleged  to  be  mineral.  1  L.  D.,  503 ;  No. 
2 108.  (See  Commissioner's  letter  to  Register 
and  Receiver  at  Cheyenne,  W.  T.,  July  30, 
J  887,  as  to  the  requirement  of  publication 
in  making  townsite  proof.) 

The  term  "actual  settler"  in  Sec.  2382,  R. 
S.,  means  actual  resident;  when  one  or  two 
lots  are  entered,  the  entryman  must  actually 
reside  on  one  lot.     2  L.  D.,  628 ;  No.  2111. 

A  timber-culture  entry  may  not  be  made 
within  the  incorporated  limits  of  a  city  or 
town.     2  L.  D.,  634;  No.  1833. 

If  land  is  mineral  it  is  subject  to  location 
only  under  the  mining  law,  without  refer- 
ence to  its  relative  value  for  townsite  pur- 
poses  ;  this  ruling  was  changed  by  circular 
September  22,  1882.  2  L.  D.,  717,  718;  No. 
723. 

When  the  site  for  which  application  was 
made  by  the  county  judge  was  subsequently 
included  within  another  county,  and  the 
entry  made  by  the  judge  of  the  latter  county, 
it  was  allowed  to  stand  on  the  agreement  of 
the  parties.    3  L.  D.,  13  ;  No.  2112. 

Private  cash  entry  of  offered  land,  not 
within  corporate  limits,  may  be  made  for 
townsite  without  reference  to  the  statutory 
limitation  with  respect  to  population.  3  L. 
D.,  30;  No.  ?113. 

Actual  settlement  for,  is  notice  to  pre- 
emption and  homestead  settlers.  3  L.  D., 
30;  No.  3113. 

The  cancellation  of  homestead  entries  on 
offered  land  leaves  it  withdrawn  from  private 
entry  and  subject  to  disposal  for  townsite  as 
unoffered  land.     3  L.  D.,  30;  No.  ^113. 

Claims  for,  are  in  the  nature  of  pre-emp- 
tions.   3  L.  D.,  71 ;  No.  146. 

The  incorporation  of  a  town  with  limits  in 
excess  of  2,560  acres  will  not  bar  pre-emption 
entry  within  said  limits,  on  land  not  actually 
settled  upon  and  used  for  business  and  muni- 
cipal purposes.     3  L.  D.,  77;  No.  2115. 

Abandoned  townsite  settlement  no  bar  to 
homestead  entry.    3  L.  D.,  282;  No.  414. 

Four  non-residents  cannot  select  and  re- 
serve an  entire  section.  3  L.  D.,  356 ;  No. 
2114. 
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In  the  absence  of  incorporation  tlie  selec- 
tion must  be  made  by  actual  towns! te  settlers 
to  exclude  pre-emption  and  homestead  settle- 
'  ment.     3  L.  D.,  433,  358 ;  Nos.  21 18,  2114. 

Land  reserved  from  pre-emption  settlement 
is  equally  reserved  from  townsite  settlement. 
3  L.  D.,  360;  No.  2114. 

As  between  a  townsite  claim  and  a  pre- 
emptor,  their  rights  begin  with  their  initia- 
tory acta.     3  L.  D.,  358;  No.  2114. 

Occupation  of  land  within  an  Indian  reser- 
vation for  townsite  purposes  confers  no  right. 
3  L.  D.,  356;  No.  2114. 

Settlement  for,  must  rest  on  the  principles 
applicable  to  other  claims  so  begun.  3  L.  D., 
431;  No.  2118. 

Selection  of  lands  for,  must  be  with  au- 
thority.    3  L.  D.,  432;  No.  2118. 

Land  entered  under  section  2387  must  be 
paid  for  as  though  purchased  by  a  pre- 
emptor.     4  L.  D.,  54;  No.  2119. 

Conflict  with  mining  claim  left  with  jury 
of  neighborhood.     4  L.  D.,  212;  No.  2120. 

On  mineral  land  subject  to  the  rights  of 
claimants  therefor.  4  L.  D.,  212;  No.  2120; 
see  Nos.  211G,  152G,  842,.  and  decisions  of 
U.  S.  Supreme  Court — Deffebeck  m.  Hawke, 
p.  395. 

What  constitutes  actual  settler  under  sec- 
tion 2382.     4  L.  D.,  337;  No.  2117. 

Filing  not  necessary  to  entry  under  the  act 
of  July  1,  1864.     4  L.  D.,  337;  No.  2117. 

Right  of  purchase  in  <' actual  settler'^  re- 
quires a  showing  of  residence.  4  L.  D.,  337 ; 
No.  2117. 

Additional  entry  under  section  2382,  Re- 
vised Statutes,  allowed  on  residence  shown 
upon  another  lot.     4  L.  D.,  337;  No.  2117. 
Laws  only  refer  to  location  of  towns  on 
public  land.     4  L.  D.,  586;  No.  2121. 

Plat  filed  by  railroad  company  on  land 
withdrawn  under  its  grant  will  not  strength- 
«n  the  claim  of  settlers  under  the  public  land 
laws.     4  L.  D.,  684;.  No.  2121. 

Claim  concluded  by  homesteader's  final 
proof  after  due  notice.  4  L.  D.,  584 ;  No. 
2121. 

The  actual  settler  upon  a  lot  has  the  pre- 
ferred right  of  purchase.  5  L.  D.,  56 ;  No. 
2122. 


An  actual  settler  upon  one  lot  may  pur* 
chase  an  additional  lot  upon  which  he  has 
improvements.     5  L.  D.,  56;  No.  2122. 

Informal  settlement  subsequently  aban- 
doned does  not  reserve  land  from  homestead 
entry.     5  L.  D.,  180;  No.,  568. 

Rights  of,  not  reserved  in  mineral  patent. 
5  L.  D.,  193,  256;  Nos.  1526,  842. 

Settlers  in  conflict  with  mining  claim.  & 
L.  D.,  131 ;  No.  789. 

Circular  of  July  9,  1886  (approved  No- 
vember 5,  1886),  as  to  manner  of  acquiring 
Utie  to.     5  L.  D.,  265;  No.  113. 

Location  of,  under  State  laws,  on  land 
temporarily  appropriated,  is  a  bar  to  subse- 
quent homestead  entry.  5  L.  D.,  475  ;  No. 
2123. 

See  Mineral  Land,  Mining  Claim,  Patent. 


Waiver. 


Presumed  on  failure  to  assert  claim.  4  L. 
D.,  194,  259;  Nos.  1927,  498. 

Of  claimed  right  as  pre-emptor,  held  from 
subsequent  application  for  the  land  as  home- 
stead.    4  L.  D.,  232 ;  No.  1493. 

To  be  operative  must  follow  an  agreement 
resting  upon  a  valuable  consideration.  4  L. 
D.,  332  ;  No.  1940.       * 

Not  a,  unless  the  act  is  such  as  to  estop 
the  party  from  taking  advantage  thereof  to 
the  injury  of  another  who  has  acted  upon  it. 
4L.  D.,  332;  No.  1940. 

See  Appealy  Contest^  Final  Proofs  Mining 
Claim,  Practice^  Pr^erenee  Right,  Railroad 
Orant. 


Warrant. 

Military  bounty,  in  the  hands  of  innocent 
assignee  may  not  be  canceled  by  the  Com- 
missioner of  Pensions.     1  L.  D.,  1 ;  No.  671. 

Commissioner  of  General  Land  Office  to 
determine  as  to  the  bona  fidet  of  holders.  1 
L.  D.,  1;  No.  671. 

Purchaser  of,  issued  in  the  name  of  one 
deceased  without  heirs,  or  of  a  fictitious  per- 
son, not  an  innocent  holder.  I  L.  D.,  1 ;  No. 
671. 
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Innocent  purchaser  of,  defined.  1  L.  D.,  I ; 
No.  671. 

On  file  in  the  Pension  OfiSce  to  be  returned 
to  the  General  Land  Office.  I  L.  D.,  1 ;  No. 
671. 

The  act  of  Ma^  27,  1880,  cures  no  defects 
originating  under  the  act  of  March  3,  1855. 
1  L.  D.,  3,  11 ;  Nos.  672,  675. 

Locations  of  Virginia  military,  surveyed 
and  returned  before  March  3,  1857,  recog- 
nized. 1  L.  D.,  3,  11,  17;  Nos.  672,  675, 
673. 

Patents  provided  by  the  act  of  May  27, 
1880,  for  certain  entries  mad«  under  Vir- 
ginia military.  1  L.  D.,  3,  5,  11,  17;  Nos. 
672,  674,  675,  673. 

History  of  legislation  with  respect  to 
location  of,  in  Virginia  military  district, 
Ohio.     1  L.  D.,  5,  U  ;  Nos.  674,  675. 

The  third  section  of  the  act  of  May  27, 
1880,  in  effect  a  new  grant.  1  L.  D.,  5,  11 ; 
Nos.  674,  675. 

Military  bounty,  are  receivable  only  in  the 
form  of  locations,  and  not  in  payment  of  pre- 
emption entries;  manner  of  locating  them 
explained.     2  L.  D.,  673 ;  No.  676. 

The  grant  (Virginia  Military  Land)  of  one- 
third  additional  bounty,  by  the  State  act  of 
October,  1780,  was  intended  only  for  the 
benefit  of  those  officers  for  whom  a  pro- 
vision for  bounty  land  had  been  previously 
made.     2  L.  D.,  12;  No.  677. 

A  major-general  was  entitled  to  15,000 
acres  under  the  State  act  of  October,  1780, 
and  to  one-sixth  additional  for  each  year's 
service  beyond  the  term  of  six  years,  under 
the  act  of  May,  1782.     2  L.  D.,  14 ;  No.  677. 

Warrants  issued  in  June,  1783,  to  amount 
of  17,500  acres,  for  seven  years'  service  as 
major-general,  ending  May  30,  1783,  were  in 
full  satisfaction  of  the  claim.  2  L.  D.,  9 ; 
No.  677. 

The  decisions  of  the  officers  of  the  State) 
charged  with  the  duty  of  issuing  the  war- 
rants, are  final,  and  bind  the  parties  and 
their  privies.     2  L.  D.,  13  ;  No.  677. 

A  claim  for  the  issue  of  scrip  for  6, 833 J 
acres  additional,  founded  on  a  warrant 
issued  in  1882,  will  not  be  entertained.  2  L. 
D.,  14 ;  No.  677. 


The  public  has  a  right  to  rely  on  the  long* 
standing  ruling  of  the  Department  that  a 
military  bounty  land  warrant  in  the  hands 
of  A  bona-fide  purchaser,  without  notice,  may 
not  be  canceled  on  the  ground  that  it  was 
issued  under  misapprehension.  3  L.  O.,  101 ; 
No.  678. 

Deposits,  on  the  substitution  of  cash  for 
warrants,  will  be  made  through  the  proper 
local  office.     3  L.  D.,  146  ;  No.  679. 

Not  assignable  in  blank.  4  L.  D.,  172; 
No.  681. 

Warrant  is  canceled  by  location  and  issue 
of  patent.     4  L.  D.,  172  ;  No.  681. 

No  relief  for  unperfected  location  where 
the  land  has  passed  from  the  jurisdiction  of 
the  Department.     4  L.  D.,  172  ;  No.  681. 

Being  lost,  and  no  effort  made  to  procure 
duplicate,  the  location  is  canceled  in  favor 
of  parties  holding  under  the  locator.  4  L. 
D.,  192 ;  No.  682. 

Military  bounty,  not  certified  in  advance 
of  offer  to  locate.     5  L.  D.,  178 ;  No.  117. 

Location  inadvertently  noted  constitutes 
no  appropriation  of  the  land  covered  thereby. 
5  L.  D.,  202 ;  No.  1527. 

Claims  allowed  by  Virginia  prior  to  March 
1,  1852,  entitled  to  recognition  without  re- 
spect to  the  time  when  the  warrant  issued. 
5  L.  D.,  531';  No.  684. 

Certain  lands  reserved  for  location  of  Vir- 
ginia scrip.     5  L.  D.,  531 ;  No.  684. 

The  act  of  1852  as  construed  by  the  act  of 
June  22,  1860.     5  L.  D.,  531  ;  No.  684. 

See  Patent,  Scrip,  Survey, 


Water  Right. 

Application  for  a  water  right  under  guise 
of  a  placer  claim  will  be  rejected.  5  L.  D., 
774;  No.  733. 

Not  necessarily  in  conflict  with  mill-site 
claim.     5  L.  D.,  190  ;  No.  789a. 

Acquired  by  priority  of  appropriation,  and 
protected  under  sections  2339  and  2340,  R. 
S.     5  L.  D.,  190  ;  No.  789a. 

Not  patentable  as  such.  6  L.  D.,  190 ;  No. 
789a. 
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